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ALASKA WORKERS' COMPENSATION BOARD


P.O. Box 115512


Juneau, Alaska 99811-5512

	DEAN M. BROWN, 

                                                  Employee, 

                                                     Applicant

                                                   v. 

FAIRBANKS DAILY NEWS,

                                                  Employer,

                                                   and 

AMERICAN INS CO,

                                                  Insurer,

                                                     Defendant.

	)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
	INTERLOCUTORY DECISION AND ORDER

AWCB Case No.  200002818
AWCB Decision No.  10-0113
Filed with AWCB Fairbanks, Alaska

on June 18, 2010


The Alaska Workers’ Compensation Board (Board) heard the employee’s claims for additional temporary total disability (TTD) benefits and penalty award on a late-paid penalty on May 20, 2010, at Fairbanks, Alaska.  Attorney Joseph Kalamarides represented the employee.   Attorney Michael Budzinski represented the employer and insurer.  The record closed at the conclusion of the hearing.


ISSUES
1. Is the effective date of a Compromise and Release agreement (C&R) the date of receipt by the board or the date it is stamped and processed by the board?

2. Is Employee entitled to a penalty on a late paid penalty payment?

CONTENTIONS OF THE PARTIES

Employee contends the effective date of the C&R was the date it was stamped and processed by the board’s clerk on February 1, 2010, thus entitling Employee to three additional days of TTD benefits.  Further, Employee argues he is entitled to an additional penalty on the late-paid penalty for late payment of TTD benefits.

Employer contends the effective date of the C&R was the date it was received by the board on January 29, 2010.  Employer further argues that the penalty system was not set in place to allow for additional penalties on late-paid penalty payments.


FINDINGS OF FACT
Based on the preponderance of the evidence available in the record, the Board finds:

1. The employee injured his right knee when he fell while working as a pressman for the employer on February 7, 2000.
  The employee came under the care of orthopedic surgeon Robert Dingeman, M.D., and eventually underwent arthroscopic partial medial meniscectomy, debridement, and resection of hypertrophic synovial plica of the right knee on June 28, 2007.
  The employee developed left knee and low back symptoms, and underwent L4-L5 and L5-S1 laminectomies and discectomies by James Eule, M.D., and Edwin Voke, M.D., on August 9, 2006.
  The employer accepted liability for the injury and provided TTD benefits, permanent partial impairment (“PPI”) benefits, reemployment benefits, and medical benefits.
  The employee’s symptoms persisted, and Dr. Kananaugh recommended a unicompartmental right total knee arthroplasty.

2. At the employer’s request, John Swanson, M.D., examined the employee on June 19, 2007.  Dr. Swanson found the employee’s back and right knee condition not related to his work.
  Based on the report of Dr. Swanson, the employer filed a Controversion Notice dated July 26, 2007, 

denying the requested knee surgery and denying liability for any additional benefits.
  The employee filed a Workers’ Compensation Claim dated July 31, 2007, requesting medical benefits and PPI benefits.
  The employer denied the claim in an Answer dated October 16, 2007.
  In the prehearing conference on June 4, 2008, the parties agreed to hear the employee’s claim for medical benefits on August 28, 2008.

3. On April 24, 2008, orthopedic surgeon Thomas Gritzka, M.D., conducted a second independent medical examination.  Dr. Gritzka issued two reports.  In his second, or addendum report, on July 5, 2008, he indicated the employee would eventually need the right knee replacement surgery.
  Dr. Gritzka indicated the knee condition was related to the work injury.
  He opined the employee was presently medically stable, pending the eventual surgery, and rated his left knee with a four percent whole person PPI under the American Medical Association Guides to the Evaluation of Permanent Impairment, 6th Ed. (“AMA Guides”).

4. At the hearing on August 28, 2008, the parties stipulated on the record as a result of Dr. Gritzka’s addendum report indicating the employee’s conditions and treatment were related to his work, the employer would withdraw the controversion notice, and the parties would attempt to resolve any remaining disputes.

5. On September 4, 2008, the Board issued a decision and order memorializing the parties’ stipulation the employee’s knee injury was compensable.  On February 19, 2009, the parties filed a partial compromise and release agreement, which did not require Board approval.

6. The parties reached a second partial compromise and release agreement in late January 2010.  This second agreement resolved all outstanding compensation issues.  Per the terms of the agreement, the agreement was to become effective on the date of filing with the Board.  The parties submitted the original signed agreement to the Board via overnight mail.

7. Office Assistant Maureen Johnson received and signed for the original signed agreement on the afternoon of Friday, January 29, 2010.  She did not stamp in or process the agreement at that time.

8. Ms. Johnson stamped the agreement as received on Monday, February 1, 2010.

9. On February 2, 2010, Workers Compensation Officer Melody Kokrine issued a letter to the parties notifying them that the compromise and release agreement was received and considered effective on the date it was filed with the Board, Monday, February 1, 2010.

10. On February 12, 2010, counsel for Employer sent an email to Ms. Kokrine indicating that the compromise and release was received and signed for by Ms. Johnson on January 29, 2010.
  Ms. Kokrine responded by email that the effective date of the compromise and release should be January 29, 2010, and that she would issue a new letter confirming the effective date.

11. Ms. Kokrine issued a second letter, notifying the parties that the effective date of the compromise and release agreement was the date it was actually received by the Board, January 29, 2010.

12.  The parties agreed that the employer would continue to pay TTD benefits to the employee until the C&R became effective.  On January 26, 2010, Employer issued a check for $1,272.02 to Employee for TTD benefits covering the period January 4, 2010 – January 17, 2010.  Employee received the payment on January 30, 2010.

13. The $1,272.02 check is considered late under the requirements of AS 23.30.155(e).

14. The $1,272.02 was for TTD benefits only, and did not include the requisite 25% penalty amount.

15. On February 11, 2010, Employer issued a check for $318.01, the penalty amount for the late paid TTD payment.

16. On March 22, 2010, the Board Designee held a prehearing conference, at which the parties requested a hearing on the issues of the effective date of the compromise and release and whether Employee is entitled to a penalty on the late-paid penalty payment.

17. The hearing on Employee’s claims was held on May 20, 2010.

PRINCIPLES OF LAW

8 AAC 45.060(b) provides in part:

A party shall file a document with the board, other than the annual report under AS 23.30.155(m), either personally or by mail; the board will not accept any other form of filing…. 


8 AAC 45.020 provides in part:

 (a) The division will transact business at its offices in Juneau, Anchorage and Fairbanks during the hours prescribed by law.

…

(c) Papers and documents will be filed at the division's office or any open hearing as of the date of receipt.


In Hogan v. Ketchikan Pulp Co, the board stated “‘[f]iling’ is generally the term we use to describe the deposit of documents with us.”
  In Dougall v. Alaska Petroleum Contractors, the board found the employee’s claim was untimely as it was not considered filed until received at the Board’s offices.
   In Costa v. Wal-Mart, the employer argued that its controversion notice was considered filed with the board on the date it was deposited in the mail.  Finding that the controversion was untimely, the board held that a controversion is not considered filed until it is received at a division office, regardless of when it is deposited in the mail, and the date of a filing is the date of its receipt at a division office.

AS 23.30.155(b) provides:

The first installment of compensation becomes due on the 14th day after the employer has knowledge of the injury or death. On this date all compensation then due shall be paid. Subsequent compensation shall be paid in installments, every 14 days, except where the board determines that payment in installments should be made monthly or at some other period.

AS 23.30.155(d) provides:

If the employer controverts the right to compensation, the employer shall file with the division and send to the employee a notice of controversion on or before the 21st day after the employer has knowledge of the alleged injury or death. If the employer controverts the right to compensation after payments have begun, the employer shall file with the division and send to the employee a notice of controversion within seven days after an installment of compensation payable without an award is due. When payment of temporary disability benefits is controverted solely on the grounds that another employer or another insurer of the same employer may be responsible for all or a portion of the benefits, the most recent employer or insurer who is party to the claim and who may be liable shall make the payments during the pendency of the dispute. When a final determination of liability is made, any reimbursement required, including interest at the statutory rate, and all costs and attorney fees incurred by the prevailing employer, shall be made within 14 days after the determination.

AS 23.30.155(e) provides:

(e) If any installment of compensation payable without an award is not paid within seven days after it becomes due, as provided in (b) of this section, there shall be added to the unpaid installment an amount equal to 25 percent of the installment. This additional amount shall be paid at the same time as, and in addition to, the installment, unless notice is filed under (d) of this section or unless the nonpayment is excused by the board after a showing by the employer that owing to conditions over which the employer had no control the installment could not be paid within the period prescribed for the payment. The additional amount shall be paid directly to the recipient to whom the unpaid installment was to be paid.

The Board held in Nelson v. State that “[t]he purpose of [the penalty provision] is to encourage the prompt payment of benefits” and to encourage “the defendant to move the claim forward to hearing as quickly as possible.”  It further noted  “an employer who is withholding the payment of compensation benefits from an injured employee would have no incentive to have the liability issue resolved were it not for the penalty provision.”
  Further, in Land and Marine Rental Co. v. Rawls, the Supreme Court noted the penalty provision was not a “mechanism to provide compensation for lost use of money owed,” but rather an incentive for timely payment and a punishment to employers who do not make prompt compensation payments.

ANALYSIS

There is no case law directly on point concerning the effective date of a compromise and release.  The cases concerning the effective date for filing of pleadings involve disputes where the date the pleading is received by the Board is the later date in dispute.  Here, the employee argues that the date of receipt should not be the effective date, but rather the date Ms. Johnson stamped the document as received.  However, 8 AAC 45.020(b) plainly states papers are filed with the board as of the date of receipt.  Ms. Johnson testified she received the agreement via overnight mail on the afternoon of January 29, 2010.  The signed receipt filed by the employer supports this assertion.  Regardless of when the agreement was subject to the internal procedures within the division office, there is no question that the agreement was received by the division on January 29, 2010.  Parties must be able to rely on the signed received date as the effective date of documents they file with the Board.  A finding that the effective date of documents is the date they are stamped and processed leaves parties with the uncertainty of depending on the actions of agents of the Board, who may, through human error, inadvertently set aside a document and not process it until after the date of receipt.  Such a requirement would render the use of certified mail unreliable and practically useless.  The board finds the effective date of the compromise and release agreement was the date it was received in the division office, January 29, 2010.

Whether an employee is entitled to a penalty on a late-paid penalty amount is an issue of first impression in Alaska.  While AS 23.30.155(e) is clear that the penalty amount shall be paid at the same time as the late compensation amount, it is silent on the issue of whether a late penalty payment is itself subject to a penalty.  The penalty provision was put into place to encourage prompt payment of compensation and processing of claims.  It is also punitive in nature, and is not in itself considered compensation to the employee.  Therefore, because the penalty provision applies only to “compensation” payable without an award, relying on the court’s holding in Rawls that a penalty payment is not in itself “compensation” to the employee, the board finds that AS 23.30.155(e) does not allow for an additional penalty assessment on a late-paid penalty payment.  

CONCLUSIONS OF LAW

1. The effective date of the partial compromise and release sent to the Board in January 2010 is the date it was received by the Board, January 29, 2010.

2. Employee is not entitled to a penalty on a late-paid penalty payment.


ORDER

1. Employee’s claim for three additional days of TTD benefits (from January 29, 2010 through February 1, 2010) is denied.

2. Employee’s claim for additional penalty on the late-paid penalty payment is denied.


Dated at Fairbanks, Alaska on June 18, 2010.





ALASKA WORKERS' COMPENSATION BOARD






/s/












Amanda K. Eklund, Designated Chair
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Sara LeFebvre, Member






/s/












Jeff Bizzarro, Member

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

EXTRAORDINARY REVIEW

Within 10 days after the date of service of the Board’s decision and order from which review is sought and before the filing of a timely request for reconsideration of the Board decision and order from which review is sought, a party may file a motion for extraordinary review seeking review of an interlocutory or other non-final Board decision or order with the Alaska Workers’ Compensation Appeals Commission under 8 AAC 57.072 and 8 AAC 57.074.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of DEAN M. BROWN v. FAIRBANKS DAILY NEWS; AMERICAN INS CO;Case No. 200002818; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, on June 18, 2010.






/s/












Maureen Johnson, Office Assist. II
�











� Report of Occupational Injury or Illness, dated 2/29/00.


� Dr. Dingeman medical report, dated 6/28/00.


� Dr. Eule medical report, dated 8/9/06.


� Compensation Report, dated 11/16/07.


� Dr. Kavanaugh medical report, dated 3/20/07.


� Dr. Swanson report, dated 6/19/07.


� Controversion Notice, filed 7/30/07.


� Workers’ Compensation Claim, filed 8/13/07.


� Answer filed 10/19/07.


� Prehearing Conference Summary, dated 6/4/08.


� Dr. Gritzka addendum report, dated 7/5/08.


� Id.


� Id.


� Hearing held 8/28/08.


� C&R filed 2/19/09.


� Partial Compromise and Release Agreement, submitted with Employer’s letter to Board dated 1/28/10.


� Testimony of Maureen Johnson, 5/20/10 hearing; Ex. A to Employer’s Hearing Brief, dated 5/14/10.


� Id.


� Ex. 1 to Employee’s Hearing Brief, dated 5/13/10.


� Ex. A to Employer’s Hearing Brief, dated 5/14/10.


� Id.


� Ex. 2 to Employee’s Hearing Brief, dated 5/13/10.


� Ex. 3 to Employee’s Hearing Brief, dated 5/13/10.


� Employer does not dispute that the TTD payment was late or that the penalty amount was not included in the check issued 1/26/10.  See Employer’s Hearing Brief, dated 5/14/10, at 2.
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