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ALASKA WORKERS' COMPENSATION BOARD


P.O. Box 115512


Juneau, Alaska 99811-5512

	ANGELA M. POLAND, 

                                                   Employee, 

                                                     Petitioner,

                                                   v. 

BROWN & SONS AUTO PARTS INC.,

                                                  Employer,

                                                   and 

ALASKA NATIONAL INSURANCE CO.,

                                                  Insurer,

                                                     Respondent.

	)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
	FINAL DECISION AND ORDER

ON RECONSIDERATION

AWCB Case No.  199032052
AWCB Decision No.  10-0117
Filed with AWCB Fairbanks, Alaska

on June 28, 2010


The Northern Panel of the Alaska Workers’ Compensation Board (“Board”) heard the employee's Petition for Reconsideration, in Fairbanks, Alaska on June 17, 2010, on the basis of the written record.  Paralegal Assistant Richard Basarab
 represented the employee.  Attorney Constance Ringstad represented the employer.  The Board closed the record when it met to consider the petition on June 17, 2010.

ISSUE

The employee contends the Board erred in its May 14, 2010 decision in this matter, when it found the statute of limitations at AS 23.30.105(a) began to run at the time of her June 7, 2005 surgery; when it found the employer had changed its position to its detriment in reliance on the employee; when it failed to find the employer had unjustly enriched itself; and when it found the employee knowingly and unreasonably delayed her claim.  She contends the Board erred when it found her claim for temporary total disability (“TTD”) benefits was barred under AS 23.30.105; and when it dismissed the employee’s claim for medical benefits under the equitable doctrine of laches.  She contends the Board should reconsider the decision.  The employer contends the Board’s decision was based on the relevant facts and correctly applied the law.

Shall the Board reconsider AWCB Decision No. 10-0086 (May 14, 2010) under AS 44.62.540, and find the employee’s claims not barred under AS 23.30.105(a) and laches?
FINDINGS OF FACT

Based on the preponderance of the evidence
 available in the record, the Board finds:

1.
The Northern Board Panel’s May 14, 2010 decision on this matter discussed the evidence and the history of the case, in part, as follows: 

The employee suffered a cervical injury in an automobile accident while working as a parts deliverer for the employer on November 19, 1990.
   The employee came under the care of Hunter Judkins, M.D., who diagnosed cervical and lumbar strain, secondary to a motor vehicle accident, and provided extended conservative care.
  The employee received extensive medical care over the years, and we cite only those records necessary for the limited purposes of this interlocutory decision.  Robert Dingemann, M.D., rated the employee with a four percent permanent partial impairment (“PPI”) of the whole person under the American Medical Association Guides to the Evaluation of Permanent Impairment (“AMA Guides”) on April 7, 1993.
  Louis Kralick, M.D., rated the employee with a five percent PPI of the whole person under the AMA Guides on May 4, 1993.
  The employer accepted liability for the injury, providing PPI benefits, and medical benefits.

The employee pursued a third-party action against the driver of the other vehicle involved in the work accident, and recovered a total of $18,750 in settlement of that action in 1995.
  $10,000 of the settlement was paid to the employer in reimbursement of workers’ compensation benefits.
  $7,150 of the settlement was paid to the employee’s attorney in that action, and $1,600 was paid to the employee.
  In a March 10, 1995 letter, the employee’s attorney explained the disbursement of the settlement to her would be a “Workers’ Compensation credit” against future medical expenses.

The employee came under the care of Lawrence Stinson, M.D., for pain management.
  The employee underwent C4-5, C5-6, and C6-7 discectomies, and a C6 corpectomy with instrumented fusion surgery by neurosurgeon Timothy Cohen, M.D., on June 7, 2005.

On September 29, 2008, the employee filed a Workers’ Compensation Claim form, requesting temporary total disability (“TTD”) benefits and medical benefits for injury to her spine, and asserting she had paid more than $18,750 in medical bills.
  The employer filed an Answer dated October 20, 2008,
 and a Controversion Notice dated November 5, 2008,
 denying the employee’s claim as untimely under AS 23.30.105(a), AS 23.30.095, estoppel, and laches.  

. . . . 

The employer filed a Petition, and a Memorandum Supporting Petition to Dismiss Claims for Failure to Timely Prosecute and Willful Refusals to Comply with Discovery or, Alternatively, for Recovery of Deposition Costs and Warning of Dismissal, on April 23, 2009.
  In a prehearing conference on June 30, 2009, the employer’s petition to dismiss was scheduled for a hearing August 13, 2009.

. . . . 

2.
In the September 11, 2009 decision on this matter, the Board discussed the parties’ arguments and found, in part, and directed:

. . . We find the employee manifested an intent to pursue benefits in her September 29, 2008 claim, but based on the present record we are unable to determine what specific benefits are being claimed.  We find the record is clear that the employer is asserting all the employee’s claimed benefits are barred by AS 23.30.105.  As noted in our discussion in the earlier section, the case law and potential application of AS 23.30.105 is not a simple or straightforward matter.  Based on the available record, we cannot find the employee understands the deadline requirements of AS 23.30.105.  Based on the record, we find the employee clearly does not understand the operation of the offset provisions of AS 23.30.015(g), the timelines and deadlines those provisions imply, or the interaction of those timelines with potential entitlement to benefits under AS 23.30.095 or AS 23.30.180.
  

. . . We direct Board Designee Melody Kokrine to conduct a prehearing conference with the parties, under AS 23.30.135(a), AS 23.30.155(h), and 8 AAC 45.065, in order to determine the actual benefits being claimed by the employee….  


When the employee’s claim has been defined, we direct Ms. Kokrine to identify the benefits at issue in the employee’s September 29, 2008 claim in a Prehearing Conference Summary, and reschedule the hearing on the employer’s Petition to Dismiss. . . .  

3. 
In a prehearing conference on March 4, 2010, the employee, now represented, defined her claimed benefits as: TTD benefits from June 6, 2005 through September 16, 2005, and February 24, 2010, medical costs totaling $41,400, continuing medical benefits, attorney fees and costs, and possibly, a new PPI rating.
  The employer’s Petition to Dismiss was scheduled for a hearing on April 8, 2010.
 

4.
At the hearing on April 8, 2010, the employee testified her attorney from her third party suit told her she would need to expend the proceeds of her third party settlement on her own medical care, and then she would be able to again reopen her workers’ compensation entitlement to benefits.  Following her third-party settlement, she secured payment of her medical treatment through private insurance
 and her co-payments.  She testified she misunderstood the amount of credit the employer had against the settlement to be the full $18,000 plus.  She testified that, as of her cervical surgery in 2005, she believed she had exceeded that amount in co-payments.  She testified her physician recommended additional spinal surgery in his report on April 10, 2008.
  Her symptoms subsequently became disabling
 and so she filed her claim for benefits.

5.
In the hearing on April 8, 2010, and in its brief, the employer asserted the employee was aware of the work-relatedness of her neck injury from the time of her work injury in the automobile accident on November 19, 1990, and the employer paid benefits without an order until 1995.  It argued the employee failed to file a claim for benefits until September 29, 2008, 18 years after the injury and 13 years after the last payment of benefits, unfairly prejudicing the employer’s ability to investigate.  It argued that claim is barred by AS 23.30.105(a).  The employer additionally argued the employee’s claimed medical care occurred beyond the two-year limit of AS 23.30.095(a).  It argued it had been significantly prejudiced by the delay in the employee’s claim, which prevented it from participating in the employee’s medical care, from timely investigating her claim and treatment and other accidents, and from exercising its right to have her evaluated under AS 23.30.095(e).  It asserted the employee repeatedly delayed discovery.  It argued the employee’s submission of medical bills to her private insurer and not the employer should be interpreted as a waiver of her claim to have that medical care paid for by the employer.  It argued her claim for medical care is barred by AS 23.30.095, and the doctrines of laches and estoppel.
  It argued no additional PPI rating has been issued by a physician, and no additional PPI benefits are due.

6.
In the hearing, and in her brief, the employee argued she had secured medical treatment through her other resources until she had spent down the credit to the employer from the 1995 settlement.  The employee argued she was not aware of her need for continuing treatment related disability until Dr. Stinson recommended additional surgery in April 2008, and that the two year time limit for claiming benefits under AS 23.39.105(a) began to run at that point.  She argued the employee’s 1995 third party settlement did not apportion the litigation costs and unjustly enriched the employer.  She asserted equitable remedies are not available to parties with unclean hands.  She argued her claims should not be barred under AS 23.30.105(a), laches, or estoppel.

2.
In the May 14, 2010 decision, the Board concluded and ordered, in part, as follows: 

1.
The employee’s September 29, 2008 claim for TTD benefits for the period June 6, 2005 through September 16, 2005, was filed more than two years after the employee’s knowledge of the work-related disability, and is barred by AS 23.30.105(a).  

2.
The employee knowingly and unreasonably delayed asserting her claim, resulting in a change of position to the employer, preventing it from reasonably investigating and defending the claim for medical benefits from the date of the third party settlement on March 10, 1995 until the date of her Workers’ Compensation Claim on September 29, 2008.  Accordingly, the Board will apply the equitable doctrine of laches to bar the employee’s claim for medical care between those dates. . . .
ORDER

1.
The employee’s September 29, 2008 claim for TTD benefits for the period June 6, 2005 through September 16, 2005, is barred by AS 23.30.105(a).  

2.
The employee’s September 29, 2008 claim for medical benefits is barred under the equitable doctrine of laches for the period March 10, 1995 through September 28, 2008.  

3.
The employee’s claim for attorney fees and costs, under AS 23.30.145(b), is denied.
  

3.
The employee filed a Petition for Reconsideration on June 1, 2010,
 asserting the Board erred in its May 14, 2010 decision when it ignored the employee’s testimony she filed her claim when Dr. Stinson made her aware additional surgical procedures were available; when it found the time limit at AS 23.30.105(a) began to run at the time of her June 7, 2005 surgery, but had no evidence to support the finding; when it found the employer had changed its position to its detriment in reliance on the employee; when it found the employee was aware of the work-relatedness of her current condition before April 10, 2005; when it failed to find the employer had unjustly enriched itself; and when it found the employee knowingly and unreasonably delayed her claim.  In the petition, the employee argued the Board made errors of law when it failed to find the employee’s conditions were latent; when it denied attorney fees and costs; when it found her claim for TTD benefits was barred under AS 23.30.105; and when it dismissed the employee’s claim for medical benefits under the equitable doctrine of laches.
  She contended the Board should reconsider and correct the decision under AS 44.62.540.
  

4.
The Board met to consider the Petition on June 17, 2010, and denied the request to alter the decision under AS 23.30.540.
  The Board here memorializes that decision.

PRINCIPLES OF LAW

AS 44.62.540. RECONSIDERATION provides, in part:

(a) The agency may order a reconsideration of all or part of the case on its own motion or on petition of a party.  To be considered by the agency, a petition for reconsideration must be filed with the agency within 15 days after delivery or mailing of the decision.  The power to order a reconsideration expires 30 days after the delivery or mailing of a decision to the respondent.  If no action is taken on a petition within the time allowed for ordering reconsideration, the petition is considered denied.

(b) The case may be reconsidered by the agency on all the pertinent parts of the record and the additional evidence and argument that are permitted. . . .

ANALYSIS

The 15th day of the period provided to petition for reconsideration fell on a weekend, and the employee filed her Petition for Reconsideration on June 1, 2010, the next workday following the weekend and Memorial Day holiday.  Accordingly, the employee’s Petition for Reconsideration was timely under AS 44.62.540.  The Board exercises its discretion to reconsider the decision, under AS 44.62.540(a).  In response to the employer’s petition, the Board examined the written record of this case and the decision and order.  

The employer asserts the Board erred when it ignored the employee’s testimony she filed her claim when Dr. Stinson made her aware additional surgical procedures were available, found AS 23.30.105(a) began to run when she had surgery on June 7, 2005 surgery, found the employer had changed its position to its detriment in reliance on the employee, failed to find the employer had unjustly enriched itself; and found the employee knowingly and unreasonably delayed her claim.  The employer asserted the Board made errors of law when it failed to find the employee’s conditions were latent; found her claim for TTD benefits barred under AS 23.30.105, and medical benefits barred by laches.

The Board panel considered each of these arguments in its review of the record and deliberations following the May 20, 2010 hearing.  On reconsideration, the panel members come to the same findings of fact and conclusions of law: Board panel members Hutchings and Bizzarro affirm their decision, and panel member Walters affirms his dissent. 
CONCLUSIONS OF LAW

1.
The Order of the May 14, 2010 decision is correct.

2.
The Board finds no basis to alter its decision, and will deny the employee’s Petition for Reconsideration, under AS 44.62.540.

ORDER

1.
The employee’s Petition for Reconsideration is denied under AS 23.30.540.

2.
AWCB Decision No. 10-0086 (May 14, 2010) remains in full force and effect. 

3.
The dissent to AWCB Decision No. 10-0086 (May 14, 2010) remains in place.


Dated at Fairbanks, Alaska this 28 day of June, 2010.







ALASKA WORKERS' COMPENSATION BOARD







/s/____________________________                                






William Walters, Designated Panel Chair







/s/____________________________                                






Linda F. Hutchings, Member







/s/____________________________                                






Jeff Bizzarro, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order on Reconsideration in the matter of ANGELA M. POLAND employee / respondent; v. BROWN & SONS AUTO PARTS INC., employer; ALASKA NATIONAL INSURANCE CO., insurer / defendants; Case No. 199032052; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, on June 27, 2010.






/s/












Maureen I. Johnson, Admin. Clerk II
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� For Jason Weiner, Esq., Gazewood & Weiner, PC. 


� Denuptiis v. Unocal Corp., 63 P.3d 272 (Alaska 2003); AS 44.62.460(e).


� Report of Industrial Injury or Illness, dated November 28, 1990.


� Dr. Judkins’ chart notes and medical reports, December 18, 1990.


� Dr. Dingemann April 7, 1993, response to Carol Jacobsen letter of inquiry, March 11, 1993.


� Dr. Kralick employer’s medical evaluation, May 4, 1993.


� Compensation Report, July 23, 1993.  Note PPI benefits are misidentified as PPD benefits.


� Robert John, Esq. letter to the employee, March 10, 1995.


� Pursuant to AS 23.30.015(g).


� Robert John, Esq. letter to the employee, March 10, 1995.


� Id.


� Dr. Stinson medical report, May 3, 2002.


� Dr. Stinson medical reports, May 5, 2005, and July 7, 2005.


� Workers’ Compensation Claim, September 29, 2008.


� Answer, October 20, 2008.


� Controversion Notice, November 5, 2008.


� Petition and Memorandum, both dated April 23, 2009. 


� Prehearing Conference Summary, dated June 30, 2009.


� Id. at 15.


� Prehearing Conference Summary, March 4, 2010.  Note: Although a “new PPI rating” was raised as an issue in the Prehearing Conference Summary, there is no additional PPI rating in the record and the issue is not ripe for claiming or dismissing.  See, AS 23.30.190.


� Prehearing Conference Summary, February 8, 2010.


� In her deposition on January 15, 2010, the employee testified she did not initially inform her health insurer the condition was work-related. Moser-Poland dep. at 34-36.


� Lawrence Stinson, M.D., medical report, April 10, 2008.


� Marc Slonimski, M.D., medical reports, July 14, 2008, and September 22, 2008.


� Workers’ Compensation Claim dated September 29, 2008.


� Although in the August 13, 2009 hearing the employer asserted the employee should be ordered to pay the costs of a cancelled deposition, that issue was not raised or argued in the April 8, 2010 hearing, and will not be here addressed.


� AWCB Decision No. 10-0086 (May 14, 2010) at 2-7.


� One panel member dissented from the decision.


� Petition for Reconsideration, dated June 1, 2010.


� Id.


� Id.


� The Board additionally reviewed an Answer filed by the employer on June 21, 2010, which addressed each of the points of the employee’s petition, and asserted the Board’s decision was based on the relevant facts and correctly applied the law.    
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