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ALASKA WORKERS' COMPENSATION BOARD


P.O. Box 115512


Juneau, Alaska 99811-5512

	PATRICIA  FLAYAC, 

                                                   Employee, 

                                                     Applicant,

                                                   v. 

BANNER HEALTH SYSTEMS,

                                                  Employer,

                                                   and 

SENTRY INSURANCE MUTUAL CO.,

                                                  Insurer,

                                                     Defendants.

	)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
	INTERLOCUTORY 

DECISION AND ORDER

AWCB Case No.  200519809
AWCB Decision No. 10-0124
Filed with AWCB Fairbanks, Alaska

on July 16, 2010


On June 30, 2010, the Northern Panel of the Alaska Workers’ Compensation Board (“Board”) heard oral argument on the employer’s Motion for Extension to Pay Amounts Due, at Fairbanks, Alaska.
  Attorney Zane Wilson
 represented the employer and insurer (“employer”).  Attorney Robert Beconovich represented the employee.  The Board gave an oral order denying the Motion
 at the completion of the parties’ argument, and closed the record to memorialize the order when it met on its next scheduled hearing date, July 15, 2010.

ISSUE

The employer asserted external events have interfered with its attorney’s ability to appeal the Board’s June 17, 2010 decision in this matter to the Alaska Workers’ Compensation Appeals Commission (“AWCAC”).  It contended the Board should stay its award of benefits to the employee, delaying the due date for payment of benefits for an additional week.  The employee opposed the stay, contending the employee is due the timely payment of her benefits, and contending the AWCAC is the forum to request a stay, not the Board.

Shall the Board stay the award of benefits in Flayac v. Banner Health Systems, AWCB Decision No. 10-0107 (June 17, 2010), and extend the due date for payment of benefits for an additional seven days under AS 23.30.155(f)?

FINDINGS OF FACT

Based on the preponderance of the evidence
 available in the record, the Board finds:

1.
In the June 17, 2010 decision on this matter, the Board discussed the history, evidence, and orders, as follows, in part:

The employee injured her back and the right side of her body when she slipped in water on the floor of the janitor’s closet while she was working as a housekeeper for the employer in November 13, 2005.
  She sought treatment from Carl Thomas, M.D., who noted contusions to her right elbow, hip, and chest wall, and reports of pain in the right elbow, forearm, hip, and lower back.
  Dr. Thomas provided conservative care and restricted her from her work.
  The employee’s pains persisted, and Dr. Thomas suspected a cervical herniation, and referred the employee to an MRI (“magnetic resonance imaging”).
  In his clinical examination of the employee on January 12, 2006, Ross Brudenell, M.D., found a right herniated nuclear pulposa at C5-6, referred the employee to orthopedic surgeon James Tamai, M.D., and also referred the employee to an MRI.
  The MRI revealed a small central protrusion at C5-6, and a very small C6-7 protrusion that resulted in no compromise of the nerve.

Douglas Bald, M.D., performed an employer medical examination
 on February 17, 2006, and diagnosed right cervical-trapezial strain with right disc protrusion at C5-6 secondary to her work injury, right shoulder strain with mild impingement secondary to the work injury, and suboccipital headaches.
  Dr. Bald indicated all the symptoms related to her work injury, and noted she was not medically stable and in need of additional treatment.
  On April 27, 2007, Dr. Bald performed another EME examination of the employee, and reiterated his diagnoses, but found the employee had improved and was medically stable and in need of no additional treatment other than exercise.
  

The Reemployment Benefits Administrator (“RBA”) determined the employee disabled from her work, and eligible for reemployment benefits and a rehabilitation plan on October 9, 2007.

The employee underwent a consultation with orthopedic surgeon Todd Jackman, M.D., on April 16, 2009.
  Dr. Jackman noted the employee had responded well to the steroid injections and certain other non-operative treatment, confirming C5-6 and C6-7 degenerative disc disease, and foraminal stenosis affecting the C6-7 nerve roots.
  Based on her clinical presentation, he recommended anterior cervical decompression discectomy and fusion.
  The employee agreed to proceed with the surgery.

At the Board’s order, the employee underwent a second independent medical evaluation (SIME)
 on July 29, 2009, with physiatrist Marvin Zwerin, D.O.  In his SIME report, Dr. Zwerin found the employee’s conditions and need for treatment were related to her work injury.
  He considered the employee’s shoulder surgery successful, and recommended no additional treatment for her right shoulder or right arm, other than range of motion and strengthening exercises.
   Dr. Zwerin believed a two-level cervical fusion could possibly improve her C6 radiculopathy and occipital headaches, but would most probably leave her symptoms the same or worse.
  He recommended substituting radio frequency thermal coagulation (“RFTC”) treatment for the employee’s nerve block and epidural injection procedures, to avoid the continued use of steroids in her pain management.
   

The Board additionally directed the employee to undergo an SIME with orthopedic surgeon Fred Blackwell, M.D., on July 30, 2009.  Dr. Blackwell found the employee’s work injury was the substantial cause of the employee’s cervical, shoulder, and right upper extremity conditions.
  Because the employee does not have consistent objective findings of radiculopathy, and because she showed signs of psychological overlay, Dr. Blackwell did not feel that she was a surgical candidate.
  In an August 24, 2009 letter, Dr. Blackwell responded to inquiries from the employer
  recommending the employee be weaned from narcotic medication, and noting this would require medical supervision and assistance.
  Dr. Blackwell recommended the employee undergo a physical therapy program, followed by gym membership.
  He recommended the employee undergo psychological counseling.

At the employer’s request, the employee was examined by psychiatrist Ronald Turco, M.D., on January 5, 2010.  In his report, Dr. Turco indicated the employee suffers from anxiety disorder, hysterical personality disorder substantial somatization related to childhood abuse and chronic pain.
  Dr. Turco recommended the employee undergo treatment for her psychiatric condition, and predicted this would result in the diminishment or disappearance of her pain symptoms.
  In his deposition on March 2, 2010, Dr. Turco testified the employee’s psychological condition was not causing her orthopedic problems or pain, but was intensifying her expression of those symptoms.
  He deferred to her orthopedic physicians for determinations of orthopedic care.
 

The employer initially accepted liability for the employee’s injury, and provided TTD benefits from November 15, 2005 through August 19, 2007, PPI benefits, and medical benefits.
  The employer filed a Controversion Notice, dated September 13, 2006 denying medical benefits based on the April 27, 2007 report by Dr. Bald.
   The employee filed a Workers’ Compensation Claim dated July 29, 2008, requesting TTD benefits from April 14, 2008 continuing, PPI benefits in excess of five percent, medical benefits, an increase in her compensation rate, an appeal of an RBA determination, penalties, interest, attorney fees and legal costs.
   Medical imaging provider Aurora Diagnostics filed a Workers’ Compensation Claim August 26, 2009, claiming $1,528.00 for the MRI performed on April 28, 2008.  
In a prehearing conference on January 28, 2010, the employee’s claims were set for a hearing on March 25, 2010.
  
2.
In the May 20, 2010 decision, the Board concluded, in part: 

In the instant case, Dr. Jackman recommended cervical fusion surgery to improve the employee’s disabling symptoms on April 16, 2009.  Since that consultation, the employee modified her extant Workers’ Compensation Claim to specifically request the recommended surgery…. The Board found the employee is entitled to continuing medical benefits. . . .  Drs. Jackman, Slonimski, Zwerin, and Blackwell all recommend additional treatment to improve her condition, calculated to lessen her disabling symptoms, and to deliver her from deleterious narcotics and steroids.  The Board finds all of these treatment recommendations provide clear and convincing evidence of a reasonable expectation of objective medical improvement. Based on the employee’s testimony, she is willing to undergo additional treatment.  The Board finds the employee had a reasonable expectation of medical improvement, through one form of treatment or another, since she agreed to pursue the surgery recommended by Dr. Jackman on April 16, 2009.
  
. . . .

ORDER

1.
The employer shall provide the employee past and ongoing medical benefits related to her work injury, under AS 23.30.095(a), as discussed in this decision.  The Board retains jurisdiction to resolve any disputes between the parties concerning specific medical care.

2.
The employer shall provide the employee TTD benefits under AS 23.30.185, from April 16, 2007, through the present and continuing, as discussed in this decision.    

3.
The employer shall pay interest under AS 23.30.155(p) and 8 AAC 45.142, on all late-paid benefits awarded in this decision, from the date each installment of benefits was due.  

4.
The employer shall pay the employee $18,286.00 in itemized attorney fees under AS  23.30.145(a); and other legal costs totaling $1,349.89, under AS 23.30.145(b).

5.
The employer shall pay the employee statutory minimum attorney fees under AS 23.30.145(a) on all benefits flowing from this award, if and when the statutory minimum amount exceeds the itemized attorney fee awarded.

3.
The employer filed a Petition for Reconsideration dated June 4, 2010,
 asserting the Board made an error in awarding TTD benefits from April 16, 2007, when it found the employee not medically stable, effective April 16, 2009.
  It also argued the preponderance of the medical evidence, including the opinions of the EME and SIME physicians showed the employee has long been medically stable, and consequently, the employee cannot be entitled to additional TTD benefits, as a matter of law.

4.
In its June 17, 2010 decision, the Board ordered:

ORDER

1.
Under AS 23.30.540, the Board reconsiders and corrects AWCB Decision No. 10-0091 (May 20, 2010) as follows:

Page 22, Conclusion #2, the final sentence presently reads:

“Accordingly, the Board concludes the employee is entitled to TTD benefits for her disability from April 16, 2007, through the present, and continuing until she has completed (and recovered from) her treatment.”    

Page 22, Conclusion #2, is amended to read:

“Accordingly, the Board concludes the employee is entitled to TTD benefits for her disability from April 16, 2009, through the present, and continuing until she has completed (and recovered from) her treatment.”    

Page 22, Order #2 presently reads:

“2.
The employer shall provide the employee TTD benefits under AS 23.30.185, from April 16, 2007, through the present and continuing, as discussed in this decision.”    

Page 22, Order #2 is amended to read:

“2.
The employer shall provide the employee TTD benefits under AS 23.30.185, from April 16, 2009, through the present and continuing, as discussed in this decision.”    

2.
In all other respects, AWCB Decision No. 10-0091 (May 20, 2010) remains in full force and effect.
  

5.
On June 29, 2010, the employer filed a Motion for Extension to Pay Amounts Due Under the Board’s Decision and Order of June 17, 2010, together with an Unopposed Motion for Expedited Consideration.
  In the Motion for Extension to Pay Amounts Due the employer asserted its attorney was engaged in a criminal trial in Petersburg, Alaska until the afternoon of June 24, 2010, and then returned to Fairbanks very ill with the flu.
  The attorney was able to return to work on June 28, 2010, and is preparing for an appeal of the June 17, 2010 decision to the AWCAC.
  It requested the Board to grant a one week extension on the due date for the awarded benefits, which it anticipates will give it sufficient time to present a motion for a stay from the AWCAC and obtain a decision on the stay from the AWCAC.
  

6.
 By agreement of the parties, the Board granted expedited consideration of the Motion for Extension to Pay Amounts Due, and heard the parties’ oral argument on June 30, 2010.  The employer reiterated the arguments from its Motion.  The employee argued she was entitled to the awarded benefits, and has long waited for them.  She argued the Board has no basis to delay the due date of its awards, and authority over this issue lies with the AWCAC.  In an oral decision, the Board found no statutory authority to grant the motion, and referred the parties to the AWCAC.  The Board here memorializes the order. 

PRINCIPLES OF LAW

At the time of the employee’s injury. AS 23.30.125 provided, in part:

(a)  A compensation order becomes effective when filed in the office of the board as provided in AS 23.30.110 and, unless proceedings to suspend it or set it aside are instituted as provided in this chapter, it becomes final on the 31st day after it is filed.

. . . . 

(c)  If not in accordance with the law, a compensation order may be suspended or set aside, in whole or in part, through proceedings in the commission brought by a party in interest.  The payment of the amounts required by an award may not be stayed pending a final decision in the proceeding unless, upon application for a stay, the commission, on hearing . . . allows the stay of the payment … where the party filing the application would otherwise suffer irreparable damage. . . .
At the time of the employee’s injury. AS 23.30.155(f) provided, in part:

If compensation payable under the terms of an award is not paid within 14 days after it becomes due, there shall be added to that unpaid compensation an amount equal to 25 percent of it, which shall be paid at the same time as, but in addition to, the compensation, unless review of the compensation order making the award is had as provided in AS 23.30.008 and an interlocutory injunction staying payments is allowed by the court. . . .

In  Lindekugel v. Easley Co., the Board found the Alaska Supreme Court retroactively applied a stay of the past benefits awarded in the Board’s decision and order, nunc pro tunc
 to the date of the filing of the motion for stay, preventing penalties from accruing under AS 23.30.155(f).
  

ANALYSIS

Under the Alaska Workers’ Compensation Act at AS 23.30.125(a), the Board’s decision was effective when filed on June 17, 2010.  Under AS 23.30.155(f), the benefits awarded in the decision are due by operation of law 14 days after the decision was filed.  

The statute at AS 23.30.125(a) provides the benefits awarded by a Board decision may not be stayed, except by the AWCAC, upon hearing and a showing of irreparable harm.  The Alaska Workers’ Compensation Act does not provide the Board authority to stay benefits pending an appeal.  Accordingly, the Board cannot grant the motion to stay benefits.  The employer will be referred to the AWCAC, under AS 23.30.125

CONCLUSIONS OF LAW

Statutory authority to stay awarded benefits is exclusively granted to the AWCAC under AS 23.30.125(a).  The Board must deny the employer’s Motion for it to order a stay of the benefits awarded in the June 17, 2010 decision.

ORDER

1. The employer’s Motion for Extension to Pay Amounts Due is denied, under AS 23.30.155(f) and AS 23.30.125(a).

2. If the parties’ wish to pursue a stay, they are referred to the Alaska Worker’s Compensation Appeals Commission, pursuant to AS 23.30.125(a).


Dated at Fairbanks, Alaska this 16 day of July, 2010.







ALASKA WORKERS' COMPENSATION BOARD







/s/____________________________                                






William Walters, Designated Chairman







/s/____________________________                                






Jeff Bizzarro, Member

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

EXTRAORDINARY REVIEW

Within 10 days after the date of service of the Board’s decision and order from which review is sought and before the filing of a timely request for reconsideration of the Board decision and order from which review is sought, a party may file a motion for extraordinary review seeking review of an interlocutory or other non-final Board decision or order with the Alaska Workers’ Compensation Appeals Commission under 8 AAC 57.072 and 8 AAC 57.074.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of PATRICIA  FLAYAC employee / respondent v. BANNER HEALTH SYSTEMS, employer; SENTRY INSURANCE MUTUAL CO., insurer / petitioners; Case No. 200519809; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, on July 16, 2010.






/s/












Maureen I. Johnson, Admin. Assist. II
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� The Board heard the argument with a two-member panel, a quorum under AS 23.30.005(h).  


� Having taken over the case from the employer’s former attorney Dennis Cook.


� Although, technically, there is no motion practice before the Board, the employer’s Motion was treated as a petition, as authorized under 8 AAC 45. 050(b)(2): “A request for action by the board other than by a claim must be by a petition . . . .”


� Denuptiis v. Unocal Corp., 63 P.3d 272, 277-281 (Alaska 2003); AS 44.62.460(e).


� Omissions and additional ellipses from the original text are not noted in this recitation.


� Report of Occupational Injury or Illness, November 13, 2005.


� Dr. Thomas medical report, November 15, 2005.


� Dr. Thomas medical reports, November 12, 2005 through January 13, 2006.


� Dr. Thomas medical report, January 17, 2006.


� Dr. Brudenell medical report, January 12, 2006.


� Keir Fowler, M.D., MRI report, January 30, 2006.


� An “EME” under AS § 23.30.095(e).


� Dr. Bald EME report February 17, 2006.


� Id.


� Dr. Bald EME report April 27, 2007.


� RBA determinations, October 9, 2007.


� Jackman, M.D., on April 16, 2009.


� Id.


� Id.


� Id.


� AS § 23.30.095(k).


� Dr. Zwerin SIME report, July 29, 2009.


� Id.


� Id.


� Id.


� Dr. Blackwell SIME report, August 2, 2009.


� Id.


� Dr. Blackwell letter to Dennis Cook, Esq., August 24, 2009.


� Id.


� Id.


� Id.


� Dr. Turco EME report, January 5, 2010.


� Id.


� Dr. Turco dep. at 49.


� Id. at 52.


� Compensation  Report, April 8, 2008.


� Controversion Notice, September 13, 2006


� Workers’ Compensation Claim, July 29, 2008.


� AWCB Decision No. 0107 (June 17, 2010) at 2-6.


� DeYonge, 1 P.3d at 96.  


� AWCB Decision No. 0107 (June 17, 2010) at 8-9.


� Employer’s June 4, 2010, Petition for Reconsideration of the Board’s Final Decision and Order of May 20, 2010.


� Id.


� Id.


� AWCB Decision No. 0107 (June 17, 2010) at 15-16.


� Both Motions dated June 29, 2010.


� Motion for Extension to Pay Amounts Due, June 29, 2010.


� Id.


� Id.


� Literally means "now for then.” 


� Decision No. 06-0273 (October 6, 2006) at 15-16.
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