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AWCB Decision No. 10-0126
Filed with AWCB Anchorage, Alaska

on July 22, 2010


The employee Randall Wolf’s claim for medical benefits, TTD, mediation costs, interest, penalties, attorney’s fees, and legal costs was heard in Anchorage, Alaska, on July 14, 2009.  Attorney Charles Coe represented the employee (employee).  Attorney Michael Budzinski represented the employer and its insurer (employer).  The employee and the employee’s wife, Carla Wolf, and the employer’s insurance adjuster Susan Hildreth testified at the hearing.  The date for the July 14, 2009 hearing was set at the March 23, 2009 Prehearing Conference (PHC), and the issues for the hearing were listed as follows:  1) unpaid interest on medical costs, permanent partial impairment (PPI) and legal costs, plus penalties and interest; 2) mediation fee; 3) interest on temporary total disability (TTD) benefits from October 28, 2008 through December 31, 2008; 4) TTD for the period September 18, 2008 to October 27, 2008, plus penalties and interest; 5) recategorization of AS 23.30.041(k) benefits to TTD; 5) attorney fees and costs; and 6) unfair or frivolous controversions on January 22, 2007, June 21, 2007, and July 2, 2007, as ordered in Wolf v. Wolf Dental Services, Inc. et al, AWCB Decision No. 08-0005 (January 3, 2008)(Wolf III).

However, the issue of whether the January 22, 2007, June 21, 2007, and July 2, 2007 controversions were frivolous or unfair, thereby requiring referral to the Division of Insurance under AS 23.30.155(o), was referred to the State of Alaska Department of Administration Office of Administrative Hearings (OAH).  The referral to the OAH was due to a conflict of interest, as the attorney for the employer when these controversions were filed was the director of the State of Alaska Division of Workers’ Compensation at the time of the July 14, 2009 hearing.

The record for the July 14, 2009 hearing was held open for the receipt of the employee’s attorney’s Supplemental Affidavit of Attorney’s Fees and Costs, which was received on July 16, 2009.  The record closed when the Board next met on July 21, 2009, but was reopened on February 4, 2010 for the receipt of supplemental briefing, which was received on March 16, 2010, and for the issuance of the Decision and Order on the issue of referral to the Division of Insurance under AS 23.30.155(o), AWCB Decision No.10-0100 (June 4, 2010)(Wolf IV).  The record closed when the Board next met on June 9, 2010.  

This case has a long history.  On April 17, 2003, and September 18 and 19, 2003, hearings were held on the merits of the employee’s case and Alaska Workers’ Compensation Board (AWCB) Decision No. 03-0280 was issued on November 26, 2003 (Wolf I), finding the insurer liable for all benefits due to the employee after March 1, 1999 under the last injurious exposure rule.  Wolf I ordered the employer to reimburse the employee out-of-pocket medical expenses of $24,112.00 incurred since April 1999, PPI based on his March 13, 2000, PPI rating of 20%, and legal costs of $9,621.86, among other benefits.  The employer appealed Wolf I to the Anchorage Superior Court and requested the superior court stay all benefits, a request the court granted on December 9, 2003.
  On November 25, 2005, the superior court affirmed Wolf I in part, but remanded for further findings on the question of whether the work performed by Dr. Wolf after the insurer, Fireman’s Fund, became his carrier, was a substantial factor in causing his disability.
  AWCB Decision No. 06-0319 (December 4, 2006)(Wolf II), answered this question in the affirmative.  The employer appealed Wolf II first to the Alaska Workers’ Compensation Appeals Commission (AWCAC),
 which determined the superior court had jurisdiction over the appeal.
 The employer thus appealed to superior court.
  The employer requested the December 9, 2003 Superior Court stay on payment of benefits remain in place,
 which the employee opposed.
  

On February 20, 2007, the superior court granted the employer’s motion requesting a continuance of the stay as to past benefits, denied the stay as to ongoing benefits, and set the amount of a supersedeas bond.
  On May 24, 2007, the superior court affirmed Wolf II.
  The employer then appealed to the Supreme Court and requested a stay.  On June 6, 2007, the Supreme Court granted the employer’s request for a stay on an interlocutory basis, until the Court had an opportunity to further consider the parties’ arguments and decide the matter of a stay as to the award in Wolf I and the superior court’s affirmation of Wolf I.
  On July 17, 2007, the Supreme Court granted the stay as to the employer’s obligation to pay the lump sum award in Wolf I and denied the stay as to the employer’s obligation to pay ongoing benefits.

However, on September 13, 2007, while the Supreme Court appeal was pending, the employer agreed to pay benefits for the employee’s workers’ compensation claim (WCC).
  On September 28, 2007, the employer notified the superior court it was waiving the point on appeal regarding compensability of the employee’s injury.
  The Alaska Supreme Court appeal was eventually dismissed on May 30, 2008, based on a stipulation of the parties.  While Wolf II was still on appeal to the Supreme Court, a Board hearing was held on September 6, 2007, to address the employee’s WCC for a reemployment benefits eligibility evaluation, AS 23.30.041(k) stipend benefits, temporary total disability (TTD) benefits, penalties on past benefits for the employer’s failure to obtain a stay of Wolf II, penalties pursuant to AS 23.30.155 on TTD benefits, the employer’s refusal to authorize a reemployment benefit evaluation, and referral to the Division of Insurance based on alleged unfair controversion, and attorney’s fees and costs.  On January 3, 2008, Wolf III was issued, deciding a future hearing should be set for the matter of referral to the Division of Insurance for unfair controversion.  

ISSUES

The employee contends the work injury is a substantial factor in causing his low back pain, disability, and need for medical treatment, and he requests a Board order finding the low back pain, disability and need for medical treatment are compensable.  The employer maintains there has not been a dispute concerning the employee’s low back pain, disability and need for medical treatment, but it has been accepted as compensable and employer has paid the related medical bills.  The employer did not object to a ruling on this issue.

1. Is the work injury a substantial factor in causing the employee’s low back pain, disability, and need for medical treatment?

The employee maintains he is entitled to TTD benefits from September 18, 2008, through October 27, 2008, during which time he was receiving additional treatment for his back and shoulder, and was not medically stable.  He also contends he is entitled to interest and penalties on the late paid benefits.  The employer counters the employee was medically stable in August 2007 and was medically stable until October 28, 2008. 
2. Was the employee not medically stable, disabled, and entitled to TTD benefits from September 18, 2008 through October 27, 2008, and entitled to interest and penalties on any late paid TTD benefits?

The employee argues he is entitled to be awarded $933.50 for the portion of the mediator fee paid to the attorney who acted as a mediator in this case for an unsuccessful mediation in 2007.  He maintains the Board has the authority under 8 AAC 45.180(17) to award this as a cost, or under AS 23.30.145 to award it as attorney fees.  The employer contends mediation costs are not reimbursable under the Alaska Workers’ Compensation Act (Act), there is no authority for such an award, the parties agreed to split the mediator fee, and it would set a bad precedent if the Board made this award.  

3. Is the employee entitled to reimbursement of the $933.50 he paid for mediator fees for the unsuccessful mediation in 2007?

The employee argues he is entitled to additional interest on past medical costs awarded in Wolf I, with the interest to accrue from the date the bills were paid by the employee.  He contends the employer had the information concerning the dates of payment since at least August 5, 2003, and should have had it prior to that based on releases signed by the employee, the April 29, 1999 Controversion, Prehearing summaries from 2001, and the 2001 deposition of the employee, at which no requests for medical bills were made by the employer.  The employer contends it has not paid interest owed on past medical costs prior to Wolf I because it was not, until recently, provided documentation of the payment dates from which interest could be calculated, despite having requested this information from the employee.  The employer maintains it did not dispute interest would be payable from the date the employee himself paid the medical costs.  The employer also contends once the principal amount was paid in October 2007, interest was no longer due on that principal after October 2007.

4. Is the employee entitled to additional interest on past medical costs awarded in Wolf I?

The employee maintains he is entitled to additional interest on the past PPI awarded in Wolf I.  The employer argues it did not receive the PPI rating until April 26, 2001, and it paid interest on the PPI fourteen days after receiving the report, so that no further interest is due the employee on the PPI rating.

5. Is the employee entitled to any additional interest on past PPI awarded in Wolf I?

The employee contends he is entitled to additional interest on past costs incurred for the 2003 hearing in this case.  Because interest should have been paid on those costs from the date each cost accrued, employee argues, an additional $441.76 in interest is owed for attorney fees awarded in Wolf I.  The employer argues it paid costs and interest based on the Affidavit of Attorney’s Fees and Costs submitted on October 3, 2007, so there is no basis an award of additional interest on costs.  The employer also contended the employee’s request for legal costs from the date incurred rather than the date awarded would amount to a new rule, and there is no Board authority for this.

6. Is the employee entitled to additional interest on past costs incurred for the hearing in Wolf I?

The employee argues he is entitled to penalties and additional interest on the medical costs, PPI, and hearing costs awarded in Wolf I.  The employer concedes interest would be owed from the date the employee paid the medical costs awarded in Wolf I, but maintains it was not provided with specific information on the dates medical costs were paid, so the proper interest could not be calculated.  The employer argued there is no legal basis for awarding penalties on its payments of medical costs, PPI and legal costs paid in October of 2007, as those benefits were subject to a stay on appeal.  

7. Is the employee entitled to penalties and interest on past interest due on the Wolf I award of medical costs, PPI and legal costs?

The employee contends he is entitled to interest on the late paid TTD from October 28, 2008 to December 31, 2008.  Adjuster Susan Hildreth conceded at hearing the employee was owed $82.76 in interest on this late paid TTD, and she would be issuing a check to employee.

8. Is the employee entitled to interest on the late paid TTD from October 28, 2008 to December 31, 2008?

The employee maintains his attorney is entitled to actual fees and costs for the July 14, 2009 hearing and statutory fees for all TTD starting in 2008 and continuing.  The employer contends the employee’s attorney’s hourly rate is too high, having increased by 70% in only one year.  The employer also objects to specific items in the employee’s attorney’s Affidavit of Attorney’s Fees and Costs, such as for the time spent in settlement efforts.  In addition, the employer contends allowing both actual fees and statutory fees is inconsistent with the Act. 

9. Is the employee’s attorney entitled to attorney fees, under AS 23.30.145?

FINDINGS OF FACT

The Board’s decisions in Wolf I, Wolf II, Wolf III, and Wolf IV are hereby incorporated by reference.

Based on the preponderance of the evidence
 available in the record, the following findings of fact are made:

1. On September 16, 1996, the employee was involved in a motor vehicle accident in Anchorage.
  His neck was injured and the diagnosis was “cervical strain.”  He underwent physical therapy, and after a period of recuperation, he returned to his periodontal practice.

2. On October 8, 1998, the employee reported to physical therapist (PT) Luci Bennet the onset of low back pain about one year before, with tingling in the third and fourth toes.

3. The employee testified the “vulture” position he had to maintain for long periods of time as he performed oral surgery on patients placed considerable stress on his arms, shoulders, neck and back.

4. The employee testified he believed his work aggravated the injuries suffered in the auto accident, causing his neck and back to deteriorate because of the positions he maintained in the course of performing surgery.

5. On January 11, 1999, the employee reported to his treating physician, Larry Levine lumbar pain with radiation into the left lower leg, and also numbness over the fourth and fifth toes, M.D.
  Dr. Levine diagnosed lumbar strain.

6. On January 18, 1999, a lumbar MRI was performed at Dr. Levine’s request.
  The MRI revealed degeneration of L4-5 and L5-S1 disks with a trace of bulging of the L4-5 disk, but no spinal stenosis, disk herniation, or foraminal narrowing.

7. In February 1999, physiatrist Bryan Ganter, M.D., of the Mayo Clinic, saw the employee for evaluation and treatment of his neck and lower back pain.
  Dr. Ganter diagnosed posturally related low back pain and recommended a lumbar spine exercise program as well as stretching and strengthening exercises for the lower extremities.

8. On February 3, 1999, Registered Occupational Therapist (OTR) John DeCarlo observed the employee performing a surgical procedure over a fifty minute period.
  OTR DeCarlo noted the employee was typically in a flat-back or round-back posture, putting stress on the discs of the low and mid back.  He recommended the employee use his ergonomic stool from work at the clinic to maintain a more lordotic lower back position and also that he strengthen the postural muscles of the spine and shoulder girdle, as well as performing stretching exercises during surgical procedures.

9. The employee filed a WCC, the original of which was lost.
  This claim was controverted on March 29, 1999.
  

10. On March 13, 2000, the employee’s PPI rating was performed and was found to be 20% of the whole person based upon his cervical spine disability.

11. The employee filed an amended WCC on March 1, 2001, in which he requested the following benefits:  1) TTD from March 16, 1999 through the present; 2) Temporary Partial Disability (TPD) from October 1, 1999 through the present; 3) Permanent Total Disability (PTD) from March 16, 1999 through the present; 4) medical costs; and 5) attorney’s fees and costs.
  

12. On August 5, 2003, the employee filed and served on the employer’s attorney his Notice of Intent to Rely which documented $24,112.02 in medical bills as well as the most of the dates those bills were paid by the employee, as follows:

Table I

	Provider
	1999
	2000
	2001
	2002
	2003

	Dr. Cohen
	$2582
	$153
	$112.50
	$95.00
	$95.00

	Anchorage

Fracture
	$871.95
	
	
	
	

	Alaska

Radiology
	$1,275.50
	$863.50
	
	
	

	Providence
	$7,054.05
	
	
	
	

	Rehab.
	$4,589.00
	$1,877.00
	$2,369.50
	$330.00
	

	Prescriptions
	$389.03
	$233.99
	
	
	

	Dr. Muir
	
	
	$260.00
	
	

	Dr. Shannon
	
	
	
	$961.00
	


13. A review of the documentation provided by the employee in his Notice of Intent to Rely reveals certain discrepancies between this documentation and the employee’s documentation of the interest owed in Exhibit 6 of his July 6, 2009 Hearing Brief.  Since Wolf I, ordered the employer to pay the employee past out-of-pocket medical expenses and the employer has already paid the principal amount of $24,112, only any omissions or discrepancies in date of payment are addressed here.  First, for the Providence bill for the employee’s April 1999 hospitalization, there is a notation that the employee paid $7,054.05 out of pocket, but it is not clear when it was paid.
  Second, for Dr. Shannon’s bills, $961.00 is listed as paid in 2002 in Exhibit 6, whereas in Notice of Intent to Rely, it says the April 2003 charge of $225.00 was paid on April 25, 2003.

14. On November 26, 2003, in Wolf I, the employee was awarded $24,112.00 in out-of-pocket medical expenses incurred since April 1999.  The employee was also awarded PPI benefits based on his March 13, 2000 PPI rating of 20%.

15. Wolf I also found the ergonomic solutions recommended by OTR DeCarlo were only partially successful in alleviating the postural demands and reducing strain on the employee’s neck, back and shoulders.

16. On July 17, 2007 the Supreme Court granted the employer’s motion for stay as to the employer’s obligation to pay the lump sum award and denied the employer’s motion for stay as to the employer’s obligation to pay ongoing benefits.

17. On September 13, 2007, the employer sent an email to the employee’s attorney in which she stated the employer “is willing to accept liability under reservation of rights and pay to Dr. Wolf the amounts stated in my calculations and $67,692.91 in fees to you provided these numbers are acceptable.”

18. On September 28, 2007, the employer’s attorney stated in her letter to employee’s attorney that interest would accrue from the date of payment of each bill.  She stated she did not have any knowledge of when each bill was actually paid and requested this information.

19. On September 28, 2007, the employer filed a Notice in Response to the September 17, 2007 Order Requesting Response, notifying the superior court the employer was in the process of paying all sums due the employee pursuant to Wolf I.  The employer also notified the court it was waiving that portion of the appeal regarding the compensability of the employee’s condition, but preserving all issues regarding the Board’s application of the last injurious exposure rule.

20. On October 3, 2007, the employer paid the principal amount of $9,621.83, plus $3,819.73 in interest from November 26, 2003, the date Wolf I issued to September 21, 2007.

21. On October 9, 2007, the employer paid the principal amount of $24,112.00, plus $9,586.00 in interest on the principal from the date of Wolf I, or November 26, 2003 to September 21, 2007.
  On the same day, the employer also paid the principal amount for the 20% PPI rating of $27,000.00, plus $15,945.90 in interest on the principal, for a total of $42,945.90.

22. On February 28, 2008 the employee filed a WCC for TTD from March 13, 2000 and continuing, medical costs, penalties on all past benefits owed, interest, attorney’s fees and costs and unfair or frivolous controversion.

23. On March 28, 2008, the employer answered the employee’s February 28, 2008 WCC, denying all requested benefits.
  The employer also filed a controversion notice.

24. On September 18, 2008, Dr. Levine saw the employee for complaints of lumbar spine pain, including some tingling in the left foot.
  The employee reported his cervical spine symptoms were fairly stable, although he had ongoing symptoms about the right shoulder and neck.  Dr. Levine referred him to physical therapy with PT Cheryl Meyers, PhD., who has expertise in spine stabilization, for core exercises for both axial and cervical spine axial stabilization to help with his neck issues as well as the entire axial spine.  Dr. Levine opined core exercises for the employee’s cervical and axial spine would be helpful for his overall condition.  Dr. Levine noted there was no change in the employee’s disability status, and he remained unable to go back to work as a periodontist.
 

25. Based upon Dr. Levine’s September 18, 2008 opinion that the employee’s low back disability required treatment in the form of physical therapy, and was expected to improve with this treatment, the employee was not medically stable as of September 18, 2008.  In addition, also based on Dr. Levine’s opinion, the employee continued to be unable to work on September 18, 2008.
  

26. On December 31, 2008, the employer began paying TTD benefits for the period starting October 28, 2008 and ongoing.  The employer also paid a penalty for paying these benefits late.

27. On January 27, 2009, the employee filed a WCC for TTD benefits from September 18, 2008 and ongoing, medical costs, penalty and interest, unfair or frivolous controversion, and attorney’s fees and costs.
  

28. On February 20, 2009, the employer answered the January 27, 2009 WCC, denying all claims.
  The employer did not file a controversion notice.

29. On March 19, 2009, Dr. Levine saw the employee for follow-up.
  Dr. Levine noted the employee’s ongoing problems with his lumbar spine, which he had reported since the very beginning of his injury, but which were minimized by the significant progressive neurologic loss in his upper dominant hand.  The employee reported his back felt fragile and he felt it was going to go out on him.  He also reported intermittent symptoms in his left leg and infrequent numbness in his left foot.  Dr. Levine noted the last lumbar spine MRI in November of 2002 showed disc protrusion without obvious stenosis and that the employee had an epidural steroid injection in the remote past with good recovery, but now also had ongoing symptoms and a sense of instability.  Dr. Levine ordered x-rays and an MRI on the employee’s lumbar spine.

30. On March 19, 2009, flexion, extension, and neutral lateral view x-rays of the lower spine were performed.  The impression was degenerative disc disease, greatest at L4 with lesser involvement at L5, and associated facet joint disease, with no instability demonstrated.
  

31. On the same day, a lumbar spine MRI was obtained.  The impression was disc degeneration at L4 and L5, with some foraminal encroachment at L4-5 and L5-S1 on the right and to a lesser degree at L5-S1 on the left.  There was minor encroachment on the S1 root within the lateral recess at L4-5 and L5-S1.

32. On March 20, 2009, after reviewing the x-rays and MRI, Dr. Levine advised the employee to increase his level of exercise and follow good spine precaution protocols.

33. Dr. Levine is credible,
 based on his expertise as a board-certified physiatrist and his knowledge of the employee’s medical condition over time as his treating physician.

34. On June 10, 2009, the employer’s attorney represented that he had discussed the low back aspects of the employee’s WCC with Dr. Levine, who opined the employee aggravated his low back through his work activity in the same manner that his neck and shoulder conditions were aggravated.
  The employer’s attorney stated the employer had not controverted any benefits related to the employee’s low back condition and had no basis to challenge Dr. Levine’s opinion.  Further, the employer’s attorney stated based on Dr. Levine’s opinion, it would treat the employee’s low back condition as part of his WCC, subject to any defenses.

35. The employee testified his wife Carla Wolf was responsible for taking care of his medical bills, and their usual practice was to pay the medical bills directly to the health care provider, then submit the bills to the insurance company.
  

36. The employee testified he traveled to Seattle for a professional conference in August 2008, and his low back became very painful due to the constant sitting on the plane and at the conference.  He testified it was very debilitating, and that he had flare ups of back pain about twice a year.  The employee testified the pain is usually short lived, but in this instance the low back pain continued for two weeks, and he finally saw Dr. Levine on September 18, 2008.  He testified the acute phase of his low back flare up of pain had improved by the time he saw Dr. Levine.  The employee testified Dr. Levine referred him for specialized physical therapy on that same day, to strengthen his back and his core.  He testified for the first two weeks the physical therapy concentrated on his low back.  The employee testified his low back pain flare up resolved with the physical therapy.  He also testified the physical therapy was prescribed to treat his low back pain, as well as to strengthen his core so that he would have fewer episodes of low back pain in the future.  The employee further testified his back pain waxed and waned.  He testified Dr. Levine changed his medication regimen to include Celebrex, which he had taken previously to treat his low back pain, and put him on rest in September 2008.  

37. The employee testified his back was injured during his work activities, and he included his back pain in his workers’ compensation claim from the very beginning.

38. The employee testified he began to have problems with his shoulder in September 2008, and on October 28, 2008, Dr. Levine referred him to Dr. Mason for a consultation for his shoulder problems. 

39. The employee is credible,
 based upon his forthright and consistent testimony and answers to questions.

40. Carla Wolf testified she paid the bills for the employee’s office, including the employee’s medical bills.

41. Ms. Wolf testified Exhibit 6 to the employee’s hearing brief was an account of the medical costs and when they were paid by the employee, by year.  She testified she used her check registers and credit card receipts, or in the case of Alaska Spine Institute and Bear Physical Therapy, the statements provided by them, to determine the costs and when they were paid.  She testified both ASI and Bear Physical Therapy billed the employee’s credit card directly every month for whatever charges were outstanding.  She testified that in her opinion the amounts in Exhibit 6 are accurate, and the total interest due as of the hearing date is $13,190.44.

42. Ms. Wolf testified Exhibit 7 to the employee’s hearing brief is a computation of the interest due for the March 13, 2000 PPI rating.  She testified she could not understand how to use the Department of Labor Bulletin No. 89-07 to calculate the interest for the PPI rating, so she used the date August 7, 2000 as being half way between March 13, 2000 and December 29, 2000 to simply the calculation.  Using this method, she testified she determined the amount of interest owed was $9,405.99 as of the date of the hearing.

43. Ms. Wolf testified the employer had medical releases signed by the employee, but she did not know when they requested those medical records.

44. Ms. Wolf testified concerning Exhibit 8 to the employee’s hearing brief, saying the dates reflected the dates the employee had paid those litigation costs out of his own pocket.  She testified the total interest owed on these costs as of the date of the hearing was $2,240.28.

45. Ms. Wolf testified the penalty for the principal and interest on the medical costs would be $11,722.11, or 25% of $46,888.44.  She testified the penalty on the principal and interest for the PPI would be $13,087.97.  For costs, she testified the penalty on the principal and interest for the litigation costs would be $3,920.46.

46. Ms. Wolf testified she used Bulletin No. 89-07, section 6(b) to calculate the interest owed on the TTD from October 28, 2008 to December 29, 2008.  The interest owed was $82.76 as of the hearing date.

47. Ms. Wolf testified she had previously provided the employer with the medical bills.

48. Ms. Wolf testified her calculation of interest for TTD should be for the period from September 18, 2008 through October 27, 2008, as the employer began payment of TTD for the period starting October 28, 2008.

49. Ms. Wolf testified she gave the check registers and credit card receipts documenting the payment of the medical costs the employee’s attorney on July 16, 2003.  She testified the figures for Exhibit 6 of the employee’s hearing brief included only the bills from April 12, 1999 forward.

50. Ms. Wolf testified she calculated the interest due from the date the costs were paid until the July 14, 2009 hearing date, even though the award was paid in October 2007, because the interest is due on the award in Wolf I in November 2003.  She testified she made her calculations according to the Board’s Decision and Order in Lindekugel, which determined the proper way to calculate the penalty and interest is to calculate the original amount due, then subtract what was paid.

51. Ms. Wolf testified the litigation costs for the present hearing, including copying costs, were paid by the employee himself and were not included on the employee’s attorney’s affidavit of attorney’s fees and costs for this hearing or prior hearings.  She identified specific costs paid for by the employee directly, such as for the transcripts of hearings, copies of Dr. Cohen’s medical records, a copy of the statutes and regulations, and copying certain items for the employer. 

52. Ms. Wolf is credible,
 based upon her personal knowledge of the subject matter about which she testified, as well as her straightforward demeanor and forthright and consistent answers to questions during her testimony.
53. Ms. Hildreth testified the interest for the medical costs and the PPI benefits was calculated from November 23, 2006 to September 21, 2007, the date the employer made the decision to pay the claim.  She conceded additional interest was due on the both the medical costs and the PPI rating for the period from September 21, 2007 to October 9, 2007, and that the employer would pay the employee that interest.

54. The employer represented in its hearing brief that it had repeatedly requested, but not been provided, with the specific dates the employee paid the medical benefits awarded in Wolf I, and therefore it could not calculate the proper interest.
  The employer maintained it was not until recently these dates were provided, and in addition, it was only in the employee’s hearing brief that he indicated he would accept the end of each year as the date of payment from which the interest should be calculated.
  

55. The employee testified he did not know when his PPI rating was provided to the employer, but the employer had medical releases from the employee since 1999, so the employer had access to that information.
  The employee testified his private health insurance company paid his medical costs after his first cervical spine surgery, so his private health insurance paid Dr. Levine’s bill for his March 2000 PPI rating.

56. Ms. Hildreth testified she could not say if the insurance company received the employee’s PPI rating prior to April 2001, but it may have.  She testified the PPI rating was received in April 2001.

57. The employee submitted Exhibit 8 to his hearing brief, which itemized certain legal costs paid by the employee for the hearing in Wolf I, totaling $8,370.00, with $4,808.50 paid on April 17, 2003, $3,200.00 paid on October 2, 2003, and $361.50 paid on October 14, 2003.

58. The employee participated in an unsuccessful mediation in this case, and his cost for the mediator was $933.50,
 which was one third of the total.

59. Adjuster Hildreth conceded interest was owed on late paid TTD from October 28, 2008 through December 21, 2008, and she would be paying the employee $82.76.

60. On July 6, 2009, the employee’s attorney submitted his Affidavit of Attorney Fees, documenting 47.90 attorney hours at $340.00 per hour for the time period from February 28, 2008 through July 6, 2009, totaling $16,286.00.  No time was charged for the period from July 11, 2008 to January 7, 2009.  Attorney time of 1.2 hours was itemized as work done on the unfair and frivolous controversion issue.  5.1 hours was designated for settlement issues.

61. On July 6, 2009, the employee’s attorney also submitted a costs bill, itemizing the out-of-pocket expense paid by the employee, including the mediator fee of $933.50, and other costs for copying, certified mail, and transcription, totaling $779.92.

62. On July 16, 2009, the employee’s attorney filed his Supplemental Affidavit of Attorney Fees, in which he claimed an addition 15.10 attorney hours at $340.00 per hour, totaling $5,134.00, for the period from July 7, 2009 through July 15, 2009.

63. On February 4, 2010, the Board requested more information and additional briefing from the parties.

64. On March 17, 2010, the employee’s attorney filed his Second Supplemental Affidavit of Attorney Fees, documenting an additional 7.9 hours of attorney time for the period February 15, 2010 to March 15, 2010, at $340.00 per hour for a total of $2,686.00.  The attorney time was all for the response to the Board’s February 4, 2010 request for additional information and briefing.

65. On April 24, 2010, the employee’s attorney filed his Third Supplemental Affidavit of Attorney Fees for the period from January 14, 2010 to April 23, 2010, documenting 20.5 hours of attorney time at $340.00 per hour and paralegal costs of 2.3 hours at $175.00 per hour for work done on the issue of referral to the Division of Insurance under AS 23.30.155(o).  The total was $7,372.50.

66. On April 30, 2010, the issue of unfair or frivolous controversions was heard by a full panel in a hearing chaired by an Administrative Law Judge (ALJ) from the OAH.  The panel for the instant case did not participate in the case before the OAH at all.  It did not read the briefs, attend or conduct the hearing, or hear the parties’ arguments, or take part in deliberations.

67. On May 4, 2010, the employee’s attorney filed his Fourth Supplemental Affidavit of Attorney Fees for the period from April 28, 2010 to May 3, 2010.  This Affidavit documented 5.6 hours of attorney time at $340.00, for a total of $1,904.00 for work done on the issue of referral to the Division of Insurance under AS 23.30.155(o).

68. On June 4, 2010, Wolf IV was issued finding the employer’s January 22, 2007, June 21, 2007, and July 2, 2007 controversions were neither frivolous nor unfair for purposes of determining whether there should be a referral to the Division of Insurance under AS 23.30.155(o).  In addition, Wolf IV referred the issue of attorney’s fees for the issues decided before the panel chaired by the ALJ from OAH back to the instant panel for a decision, stating the instant panel is in a better position to undertake the analysis necessary to determine appropriate fees and costs.

PRINCIPLES OF LAW

Sec. 23.30.010.  Coverage, provided, at the time of the employee’s injury:  

Compensation is payable under this chapter in respect of disability or death of an employee.

The board may base its decision not only on direct testimony, medical findings, and other tangible evidence, but also on the board's “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.”
  “An employee's preexisting condition will not” relieve an employer from liability in a proper case.
  A finding disability would not have occurred “but for” employment may be supported not only by a doctor’s testimony, but inferentially from the fact that an injured worker had been able to continue working despite pain prior to the subject employment but required surgery after that employment.  A finding reasonable persons would find employment was a cause of the employee’s disability and impose liability is, “as are all subjective determinations, the most difficult to support.”  However, there is also no reason to suppose Board members who so find are either irrational or arbitrary.  That “some reasonable persons may disagree with a subjective conclusion does not necessarily make that conclusion unreasonable.”

“Thus, for an employee to establish an aggravation claim under workers' compensation law, the employment need only have been ‘a substantial factor in bringing about the disability.’  Hester
 suggests when a job worsens an employee’s symptoms such that she can no longer perform her job functions, that constitutes an ‘aggravation’ -- even when the job does not actually worsen the underlying condition.”

Sec. 23.30.012(a).  Agreement in regard to claims, provides, in part:

. . . the employer and the employee. . . have the right to reach an agreement in regard to a claim for injury or death under this chapter, but a memorandum of the agreement in a form prescribed by the director shall be filed with the division..  Otherwise, the agreement is void for any purpose. . . .

Sec. 23.30.095 provided, in part, at the time of the employee’s injury:

(a) The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires, not exceeding two years form and after the date of injury to the employee.  However, if the condition requiring treatment, apparatus or medicine is a latent one, the two-year period runs from the time the employee has knowledge of the nature of the employee’s disability and its relationship to the employment and after disablement.  It shall be additionally provided that, if continued treatment or care or both beyond the two-year period is indicated, the injured employee has the right of review by the board.  The board may authorize continued treatment or care or both as the process of recovery may require . . . .

. . . .

(b) A claim for medical or surgical treatment, or treatment requiring continuing and multiple treatments of a similar nature is not valid and enforceable against the employer unless, within 14 days following treatment, the physicians or health care provider giving the treatment or the employee receiving it furnishes to the employer and the board notice of the injury and treatment, preferably on a form prescribed by the board.  The board shall, however, shall excuse the failure to furnish notice within 14 days when it finds it to be in the interest of justice to do so, and it may, upon application by a party in interest, make an award for the reasonable value of the medical or surgical treatment so obtained by the employee. An employer shall pay an employee’s bills for medical treatment under this chapter, excluding prescription charges or transportation for medical treatment, within 30 days after the date that the employer receives the health care provider’s bill or a completed report, whichever is later.

8 AAC 45.082(d) provided, in pertinent part:

Medical bills for an employee’s treatment are due and payable within 14 days after the date the employer received the medical provider’s bill and a completed report on form 07-6102.  Unless the employer disputes the prescription charges or transportation expenses, an employer shall reimburse an employee's prescription charges or transportation expenses for medical treatment within 14 days after the employer receives the medical provider’s completed report on form 07-6102 and an itemization of the prescription numbers or an itemization of the dates of travel, destination, and transportation expenses for each date of travel.  If the employer does not pay

(1) a medical bill or if the medical bill is not paid in full as billed, the employer shall notify the employee and medical provider in writing the reasons for not paying all or a part of the bill or the reason for delay in payment within 30 days after receipt of the bill and completed report on form 07-6102; 

(2) a prescription or transportation expense reimbursement request in full, the employer shall notify the employee in writing the reason for not paying all or a part of the request or the reason for delay within the time allowed in this section in which to make payment; if the employer makes a partial payment, the employer shall also itemize in writing the prescription or transportation expense requests not paid. 

Sec. 23.30.122.  Credibility of witnesses.  

The board has the sole power to determine the credibility of a witness.  A finding by the board concerning the weight to be accorded a witness’s testimony, including medical testimony and reports, is conclusive even if the evidence is conflicting or susceptible to contrary conclusions.  The findings of the board are subject to the same standard of review as a jury’s finding in a civil action.

Sec. 23.30.135.  Procedure before the board.  

(a) In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided by this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . . 

Sec. 23.30.145.  Attorney fees.  

(a) Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 percent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 percent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded.  When the board advises that a claim has not been controverted, but further advises that bona fide legal services have been rendered in respect to the claim, then the board shall direct the payment of the fees out of the compensation awarded.  In determining the amount of fees the board shall take into consideration the nature, length, and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries.


(b) If an employer . . . otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including reasonable attorney fees.  The award is in addition to the compensation or medical and related benefits ordered.

. . . .

Subsection 145(a) authorizes attorney’s fees as a percentage of the amount of benefits awarded to an employee when an employer controverts a claim.  An award under §145(a) may include continuing fees on future benefits.
  By contrast, §145(b) requires an employer to pay reasonable attorney’s fees when the employer delays or “otherwise resists” payment of compensation and the employee’s attorney successfully prosecutes his claim.
  Attorney’s fees in workers’ compensation cases should be fully compensatory and reasonable so injured workers have competent counsel available to them.
 

Alaska Interstate v. Houston, 586 P.2d 618, 620 (Alaska 1978) (AS 23.30.145(a) requires only that the board “advises that a claim has been controverted,” not that a formal notice of controversion be filed.)

Wien Air Alaska v. Arant, 592 P.2d 352 (Alaska 1979) (A controversion in fact is adequate to require payment of statutory minimum fees.)

Wise Mechanical Contractors v. Bignell, 718 P.2d 971, 974-975 (Alaska 1986) (Attorney fee awards should be reasonable and fully compensatory, considering the contingency nature of representing injured workers, in insure adequate representation).

Underwater Const., Inc. v. Shirley, 884 P.2d 156 (Alaska 1994) (Where the employer never unqualifiedly accepted the employee’s claim for permanent total disability, this constituted a controversion in whole or in part.)

Gibeau v. Kollsman Instrument Co. 896 P.2d 822 (Alaska 1995) (refusing to award AS 23.30.145(a) attorney’s fees on a PTD award as a lump sum).

Estate of John H. Lindekugel v. George W Easley Co., AWCB Decision No. 06-0273 (October 6, 2006) (Lindekugel 06)(Awarding Sec. 45.30.145(a) statutory fees for attorney time pursuing certain benefits and reasonable attorney fees under Sec. 45.30.145(b) on additional attorney time pursuing other benefits).

Harnish v. Moore, 160 P.3d 146 (Alaska 2007) (An award under subsection .145(a) may include continuing fees on future benefits).

Porteleki v. Uresco Construction Materials, Inc., AWCB Decision No. 09-0179 (November 30, 2009) (Actual attorney’s fees awarded as well as any possible minimum attorney fees due under AS 23.30.145(a) on all benefits awarded when, and if, the statutory minimum amount based on the payment of past and future medical, indemnity, and all other benefits related to the employee’s injury exceeds the attorney fee awarded under AS 23.30.145(b).)

Sec. 23.30.155, in relevant part, provides:

. . . .

(b) The first installment of compensation becomes due on the 14th day after the employer has knowledge of the injury or death. On this date all compensation then due shall be paid. Subsequent compensation shall be paid in installments, every 14 days, except where the board determines that payment in installments should be made monthly or at some other period.

. . . .

(d) If the employer controverts the right to compensation the employer shall file with the board and send to the employee a notice of controversion on or before the 21st day after the employer has knowledge of the alleged injury or death. If the employer controverts the right to compensation after payments have begun, the employer shall file with the board and send to the employee a notice of controversion within seven days after an installment of compensation payable without an award is due. When payment of temporary disability benefits is controverted solely on the grounds that another employer or another insurer of the same employer may be responsible for all or a portion of the benefits, the most recent employer or insurer who is party to the claim and who may be liable shall make the payments during the pendency of the dispute. When a final determination of liability is made, any reimbursement required, including interest at the statutory rate, and all costs and attorneys' fees incurred by the prevailing employer, shall be made within 14 days of the determination. (f) If compensation payable under the terms of an award is not paid within 14 days after it becomes due, there shall be added to that unpaid compensation an amount equal to 25 percent of it, which shall be paid at the same time as, but in addition to, the compensation, unless review of the compensation order making the award is had as provided in AS 23.30.125 and an interlocutory injunction staying payments is allowed by the court.

. . . .

(e) If any installment of compensation payable without an award is not paid within seven days after it becomes due, as provided in (b) of this section, there shall be added to the unpaid installment an amount equal to 25 percent of it. This additional amount shall be paid at the same time as, and in addition to, the installment, unless notice is filed under (d) of this section or unless the nonpayment is excused by the board after a showing by the employer that owing to conditions over which the employer had no control the installment could not be paid within the period prescribed for the payment.

(f) If compensation payable under the terms of an award is not paid within 14 days after it becomes due, there shall be added to that unpaid compensation an amount equal to 25 percent of it, which shall be paid at the same time as, but in addition to, the compensation, unless review of the compensation order making the award is had as provided in AS 23.30.125 and an interlocutory injunction staying payments is allowed by the court.

The Alaska Supreme Court has consistently instructed us to award interest to claimants for the time-value of money, as a matter of course.
  In the seminal case of Land & Marine Rental Co. v. Rawls,
 the Court provided the basic rationale for the universal application of interest in Alaska workers’ compensation:

This court recognizes the economic fact that money awarded for any reason is worth less the later it is received. Farnsworth v. Steiner, 638 P.2d 181, 184 (Alaska 1981). In Farnsworth, we specifically pointed out that the principal that judgment creditors are entitled to the time value of the compensation for their injuries has been recognized by this court in all civil cases. A system of resolving work-related injuries “in the most efficient, most dignified, and most certain form,” Gordon v. Burgess Construction Company, 425 P.2d 602, 605 (Alaska 1967) (quoting 1 Larson, Workmen's Compensation Law § 2.20, at 5 (1966)), must recognize the time value of money. If it runs contrary to such a system should we allow an injured worker to suffer the loss of money at a time when he needs it most.

Allowing interest also complements our workers' compensation law. At present the only visible incentive to the employer to make compensation payments within fourteen days after it is due is the risk of a twenty percent penalty.  However, for fourteen days there is no incentive to release the money owing the employee. In fact, it would serve the employer's or the carrier's best interest to hold the money as long as possible in order to continue collecting a favorable rate of return on it or in order to continue to have the use of the money without the cost of hiring it. By allowing interest the motivations to retain money owing the employee beyond the time it should have been paid over to the worker become less compelling. . . .

In addition, the prevailing modern view clearly supports the assessment of interest with respect to workers' compensation awards. A substantial majority of the jurisdictions have adopted the practice.  The federal courts have likewise approved the practice of awarding interest under the analogous Federal Longshoremen's and Harbor Workers' Compensation Act.  Today we join those states which recognize the workers' right to interest when compensation payments are not promptly and timely made. 

Our decision might well be different if the purpose of the penalty provision in AS 23.30.155(f) was in part to provide compensation for lost use of the money due to claimants. In such a situation an award of prejudgment interest coupled with the penalty might constitute an impermissible double recovery. However, we read AS 23.30.155(f) as providing an incentive to employers to make prompt payment of compensation owed to employees, and as a punishment to employers who do not do so, and not as a mechanism to provide compensation for lost use of money owed. This court has elsewhere distinguished between interest and penalty provisions, concluding that interest is “non-pejorative” and thus may be awarded where a penalty is unwarranted. See, North Slope Borough v. Sohio Petroleum Corp., 585 P.2d 534, 546 (Alaska 1978).

We hold that a workers' compensation award, or any part thereof, shall accrue lawful interest, as allowed under AS 45.45.010, which provides a rate of interest of 10.5 percent a year and no more on money after it is due, from the date it should have been paid. (Footnotes omitted).

Sec. 45.45.010, at the time of the employee’s 1999 injury, through the present, provided, in part:

Legal Rate of Interest, (a) The rate of interest in the state is 10.5 percent a year and no more on money after it is due except as provided in (b) of this section. 

8 AAC 45.082(d).  Medical treatment, provides:

Medical bills for an employee’s treatment are due and payable within 30 days after the date the employer received the medical provider’s bill and a completed report on form 07-6102. . . .

8 AAC 45.142 provided, in part:

(a) If compensation is not paid when due, interest must be paid at the rate established in AS 45.45.010.  If more than one installment of compensation is past due, interest must be paid from the date each installment of compensation was due, until paid.  If compensation for a past period is paid under an order issued by the board, interest on the compensation awarded must be paid from the due date of each unpaid installment of compensation.


(b) The employer shall pay interest. . . .
(1)  on late-paid time-loss compensation to the employee or, if deceased, to the employee’s beneficiary or estate;

. . . .

(3)  on late-paid medical benefits to

(A)  the employee … if the employee has paid the provider or the medical benefits;

(B) to an insurer, trust, organization, or government agency, if the insurer, trust, organization, or government agency has paid the provider of the medical benefits; or

(C) to the provider if the medical benefits have not been paid.

Thomson v. Gregory, 487 P.2d 59, 63-64 (Alaska 1971)(AS 45.45.010 provides interest at 10.5 percent per annum, calculated by using a simple interest method).

Delacruz v. Alaska Business Cleaning SVC, AWCB Decision No. 99-0227 (November 9, 1999)

Delacruz v. Alaska Business Cleaning SVC, AWCB Decision No. 00-0084 (May 2, 2000); 

Humphrey v. Circle De Lumber, AWCB Decision No. 01-0140 (July 23, 2001).
Walker v. Amso’s Carpets and Interiors, AWCB Decision No. 03-0271 (November 13, 2003) 

Walker v. Amso’s Carpets and Interiors, AWCB Decision No. 04-0082 (April 14, 2004); 

Circle De Lumber v. Humphrey, 130 P.3d 941, 950-951 (Alaska 2006)(Court affirmed Board’s award of post-award interest on the entire award amount, which included pre-award interest, affirmed).
Estate of John H. Lindekugel v. George Easley Co., AWCB Decision No. 09-0096 (May 18, 2009)(Lindekugel 09) (Finding there is no authority for parsing out the interest portions of final awards, and that interest under AS 45.50.010 accrues against the entire amount of Board awards).

Sec. 23.30.185. Compensation for temporary total disability.

In case of disability total in character but temporary in quality, 80 percent of the injured employee's spendable weekly wages shall be paid to the employee during the continuance of the disability. Temporary total disability benefits may not be paid for any period of disability occurring after the date of medical stability.

The Act defines "disability" as "incapacity because of injury to earn the wages which the employee was receiving at the time of injury in the same or any other employment."
  The Act provides for benefits at 80% of the employee's spendable weekly wage while the disability is "total in character but temporary in quality,"
 and states TTD may not be paid for any period of disability occurring after the date of medical stability.
  

The Alaska courts long ago defined TTD for workers’ compensation cases.  In Phillips Petroleum Co. v. Alaska Industrial Board,(Phillips Petroleum)
 the Alaska territorial court defined TTD as "the healing period or the time during which the workman is wholly disabled and unable by reason of his injury to work."  The court explained:

A claimant is entitled to compensation for temporary total disability during the period of convalescence and during which time the claimant is unable to work, and the employer remains liable for total compensation until such time as the claimant is restored to the condition so far as his injury will permit.  The test is whether the claimant remains incapacitated to do work by reason of his injury, regardless of whether the injury at some time can be diagnosed as a permanent partial disability.

In Vetter v. Alaska Workmen's Compensation Board,
 the Alaska Supreme Court stated:

The concept of disability compensation rests on the premise that the primary consideration is not medical impairment as such, but rather loss of earning capacity related to that impairment.  An award for compensation must be supported by a finding that the claimant suffered a compensable disability, or more precisely, a decrease in earning capacity due to a work-connected injury or illness.

As noted above, the presumption of compensability is applicable to any claim for compensation under the Act.
  The presumption attaches if the employee makes a minimal showing of a preliminary link between the disability and employment.
 

The Alaska Supreme Court held in Egemo v. Egemo Construction Company, there may be more than one disablement for a given injury or event, with each period of disability being characterized by a conjunction of a work-related injury or illness and wage loss.
  In Schouten v. Alaska Industrial Hardware, the Board held if subsequent periods of medical instability arise based upon the employee’s engagement in physical therapy, he may enter into a period of medical instability.

Sec. 23.30.239 Sole proprietors and partners as employees, provided, at the time of the employee’s injury, in part:

(a) A person who is a sole proprietor, or a member of a partnership, may elect coverage as an employee under this chapter by making written application to an insurer.  The insurer may accept the application and fix an assumed monthly wage at which the person shall be carried on the payroll for the purposes of this chapter.

. . . .

(c) Notwithstanding the provisions of AS 23.30.120(a), a person covered under (a) of this section bears the burden of proof of the validity of the claim.

Sec. 23.30.395.  Definitions.  In this chapter

. . .

(12) “compensation” means the money allowance payable to an employee or the dependents of the employee as provided for in this chapter . . . .

. . . .

(27) ‘medical stability’ means the date after which further objectively measurable improvement from the effects of the compensable injury is not reasonably expected to result from additional medical care or treatment, notwithstanding the possible need for additional medical care or the possibility of improvement or deterioration resulting from the passage of time; medical stability shall be presumed in the absence of objectively measurable improvement for a period of 45 days; this presumption may be rebutted clear and convincing evidence;

Croft v. Pan Alaska Trucking, Inc., 820 P.2d 1064 (Alaska 1991) (“Payable to an employee” in the definition of compensation does not limit compensation to payments made directly to the employee, but includes attorney’s fees paid on behalf of the employee).

Thoeni v. Consumer Electronic Services, 151 P.3d 1249, 1256 (Alaska 2007) (The Court may reverse “a finding of medical stability where a prediction of medical stability turned out to be incorrect.”  Predictions which proved to be incorrect “were not substantial evidence upon which the board could reasonably conclude” medical stability had been achieved). 

8 AAC 45.180 provides, in relevant part:


. . . .


(d)(1)A request for a fee under AS 23.30.145(b) must be verified by an affidavit itemizing the hours expended as well as the extent and character of the work performed . . . .  Failure by the attorney to file the request and affidavit in accordance with this paragraph is considered a waiver of the attorney’s right to recover a reasonable fee in excess of the statutory minimum fee under AS 23.30.145(a), . . . unless the board determines that good cause exists to excuse the failure to comply with this section.

. . . .

(f)The board will award an applicant the necessary and reasonable costs relating to the preparation and presentation of the issues upon which the applicant prevailed at the hearing on the claim.  The applicant must file a statement listing each cost claimed, and must file and affidavit stating that the costs are correct and that the costs were incurred in conjunction with the claim.  The following costs will, in the board’s discretion, be awarded to an applicant:


. . . .

(17) other costs as determined by the board.


. . . .

Miller v. Forsyth Memorial Hospital, Inc., 618 S.E.2d 838, 843 (N.C. App. 2005) (Mediation fees awarded where there was a specific statutory provision allowing mediation fees).

McConnell v. Mothers Work, Inc., 128 P.3d 128, 131 (Wash. App. 2006) (Mediation fees awarded where statutory provision for costs “as allowed by the court”).

Brisco-Wade v. Carnahan, 297 F.3d 781, 782 (8th Cir. 2002) (Mediation fees not allowed in prisoner’s (Mediation fees not allowed in prisoner’s § 1983 lawsuit against prison officials where there was no specific statutory authorization).

J.C. Bldg. Corp. II v. Parkhurst Homes, Inc., 552 N.W. 2d 466, 479 (Mich. App. 1996) (Mediation fees not allowed in a breach of contract case where the costs statutes did not list mediation fees as a taxable cost).

Heng v. Rotech Medical Corp., 720 N.W. 2d 54, 65-66, (N.D. 2006) (Where parties entered into mediation agreement that costs would be born equally by the parties, those costs not awarded as allowable costs).

Sec. 23.30.120(a).  Collection of defaulted payments, provides in pertinent part:

In case of default by the employer in the payment of compensation due under an award of compensation for a period of 30 days after the compensation is due, the person to whom the compensation is payable may, within one year after the default, apply to the board for a compensation order declaring the amount of the default. . . .

Alaska Rule of Appellate Procedure 603 provided, at the time of the employer’s appeal, in part:
Stays.

(a) Civil Appeals

. . . .

(2) Stay in Workers’ Compensation Appeals.  An employer appealing to the superior court from a judgment of the Alaska Workers’ Compensation Board may obtain a stay of the judgment pending the appeal . . . by establishing that irreparable damage will result if the stay is not granted.

. . . .

Olsen Logging Co. v. Lawson, 832 P2d 174 (Alaska 1992) (To obtain a stay in workers’ compensation cases, the employer must show both irreparable damage and the probability of success on the merits.  However, where a stay is sought on a lump sum award, the lesser “serious and substantial questions” standard is used.) 

ANALYSIS

1.
IS THE WORK INJURY A SUBSTANTIAL FACTOR IN THE EMPLOYEE’S LOWER BACK SYMPTOMS, DISABILITY AND NEED FOR MEDICAL TREATMENT?
As noted in Wolf I, the employee is the owner of Wolf Dental Services, Inc., and thus is not entitled to the presumption of compensability under AS 23.30.120.  Pursuant to AS 23.30.239, the employee has the burden of proof regarding the validity of his claim, which he must establish by a preponderance of the evidence.

Whether the work injury is a substantial factor causing the employee’s low back symptoms, disability and need for medical treatment is a complex issue requiring expert medical opinion concerning causation.
  Based on the review of the entire record, and specifically, OTR DeCarlo’s opinion that the employee’s work activities put stress on the discs of the low and mid back, and Dr. Levine’s opinion the work activities aggravated the employee’s low back in the same manner in which those activities had aggravated his neck and shoulder disabilities, the preponderance of the evidence proves the employee’s low back symptoms, disability and need for medical treatment are caused by the work injury.  In addition, the employer has specifically accepted the employee’s low back pain, disability and need for medical treatment as compensable.  Further, the employer represented at hearing it had no objection to the Board making a ruling on the compensability of the employee’s low back pain, disability and need for medical treatment.  

2. WAS THE EMPLOYEE NOT MEDICALLY STABLE ON SEPTEMBER 18, 2008, UNABLE TO WORK, AND ENTITLED TO TTD BENEFITS?

The employee asserts entitlement to TTD benefits commencing September 18, 2008 through October 27, 2008.  It must first be determined if the employee was or was not medically stable and also unable to work during this period.

The employee has proven by a preponderance of the evidence he is entitled to TTD benefits starting on September 18, 2008, based on his own testimony concerning the flare up of his lower back pain, and Dr. Levine’s medical report of that date.  Dr. Levine’s opinion the employee required core stabilization and his referral for physical therapy to stabilize the cervical and axial spine, as well as his opinion the employee’s establishment in core exercises would be very helpful to his overall situation, is evidence the physical therapy was expected to result in improvement in the employee’s compensable injury to his low back.  The employee’s improvement would be objectively measurable, as after participating in physical therapy, he would be able to perform the core stabilization exercises.  In addition, Dr. Levine’s stated in his September 18, 2008 medical report the employee’s disability had not changed, and he was unable to work.  Because the employee was not medically stable as of September 18, 2008, the date Dr. Levine referred him to physical therapy for an exercise program designed to stabilize his axial and cervical spine, and also unable to work during this period, he is entitled to TTD benefits.  The employee was paid AS 23.30.041(k) benefits from August 15, 2007 to October 27, 2008.  The employer is entitled to a deduction for the AS 23.30.041(k) benefits already paid.
This decision is in accord with the prior decisions of the Alaska Supreme Court and the prior Board decision in Schouten v. Alaska Industrial Hardware.
  In the Alaska Supreme Court decision in Egemo v. Egemo Construction Company,
 which held there may be more than one disablement for a given injury or event, with each period of disability being characterized by a conjunction of a work-related injury or illness and wage loss.
  In Schouten, the Board held if subsequent periods of medical instability arise based upon the employee’s engagement in physical therapy, he may enter into a period of medical instability.
  In the instant case, the employee is suffering another period of lack of medical stability from his work injury, as in Egemo and Schouten, and this period of lack of medical stability is based upon the employee’s need for treatment in physical therapy and anticipated improvement as a result of physical therapy, as in Schouten.

3. IS THE EMPLOYEE ENTITLED TO REIMBURSEMENT OF THE $933.50 FOR MEDIATOR FEES FOR THE UNSUCCESSFUL MEDIATION 2007?

The employee is requesting reimbursement of the portion of the mediator fee he paid for the mutually hired mediator for the unsuccessful mediation in September 2007.  
This is a case of first impression.  Whether the mediator fee may be awarded as a legal cost under 8 AAC 180(17) depends upon whether mediation fees are necessary and reasonable costs relating to the preparation and presentation of the issues on which the employee prevailed at the hearing on the claim.  

In the state court context, some courts have determined mediation fees to be recoverable litigation costs under statutory provisions regarding costs.  In Miller v. Forsyth Memorial Hospital, Inc., mediation fees were awarded to the defendant in a medical malpractice case pursuant to a specific statutory provision allowing mediation fees.
  In McConnell v. Mothers Work, Inc., the plaintiff in a minimum wage act case was awarded mediation fees under RCW 49.46.090(1), which provided that employers who underpay employees are liable for costs . . . “as may be allowed by the court.”
  The court noted the Minimum Wage Act is remedial legislation, to be liberally construed to achieve the legislature’s broad public policy objectives.  Other courts have disallowed recovery of mediation costs where they are not specifically authorized by statute in the context of a prisoner’s § 1983 lawsuit against prison officials,
 and in a breach of contract case where the costs statutes did not list mediation fees as taxable costs.
  In a North Dakota case involving an employee suit for retaliatory discharge where the parties entered into a mediation agreement providing the fees and expense would be born equally by the parties, the Court concluded because the parties contractually agreed to share mediation expenses, those expenses could not be awarded as allowable costs.
  

The provision in 8 AAC 180(17) allowing an award of costs to the employee to include “other costs as determined by the board,” similar to the provision in RCW 49.46.090(1) allowing costs as determined by the court, may be interpreted to allow the board to award mediation fees in the appropriate case.  Regarding the effect of the parties’ agreement concerning the mediation fee, the present case may be distinguished from Heng v. Rotech Medical Corp.,
 discussed above.  Because the mediator fee is a legal cost which is payable to the employee as an out-of-pocket expense, it meets the definition of compensation under AS 23.30.395(12).  In addition, attorney fees and legal costs are compensation under the Act.
  Therefore, the employee’s agreement to pay a part of the mediation fee is a waiver of his right to compensation for legal costs and  the terms of AS 23.30.012 apply.  Under AS 23.30.012, the employer and employee have the right to reach an agreement in regard to a claim, but unless that agreement is filed in accordance with the law, it is void for any purpose.  As no agreement was filed in accordance with the law concerning the mediator fee in the instant matter, nothing prohibits an award of the mediator fee to the employee nonwithstanding any agreement of the parties.  Policy considerations support awarding mediation costs as taxable costs, as parties are generally encouraged to settle rather than litigate their disputes where possible.  Therefore the employee is entitled to be reimbursed for his mediation costs of $933.50.

4.
IS THE EMPLOYEE ENTITLED TO ADDITIONAL INTEREST ON PAST MEDICAL COSTS AWARDED IN WOLF I?

The employee is requesting an award of additional interest on past medical costs awarded in Wolf I.  The employer conceded at hearing it owed additional interest on past medical costs for the period from September 21, 2007 to October 9, 2007, when the costs were paid, and Ms. Hildreth testified at hearing this amount would be paid the employee.  The employee is requesting additional pre-award interest from the date each medical bill was paid, starting from January 1st of each year following the year in which the bills were paid as the date from which the interest should be calculated.  However, the employer argues it does not owe pre-award interest, until it is provided with the date the medical costs were paid.  Further, the employer maintained it did not have any prior knowledge the employee would accept the first day of each following the year in which medical costs had been paid as the start date for calculating the interest.  The employer also argued any pre-award interest should not be paid past October 9, 2007, the date on which the principal was paid.

The employee’s hearing exhibit 6 shows the amounts of medical bills paid and dates paid, starting in April 1999, through 2003.  The exhibit also showed the calculation of interest for the medical bills, beginning with January 1st of the year following each year the bills were paid.  Ms. Wolf credibly testified she used her check register and credit card receipts to determine when the bills were paid.  A review of the entire record shows medical bills totaling $24,112.00, with notations of when these bills were paid, except for the Providence bill, were submitted with the employee’s Notice of Intent to Rely filed on August 5, 2003.  In its letter of September 28, 2007, the employer requested information on the dates the medical bills were actually paid by the employee.  However, this documentation was both filed with the Board and served on the employer’s attorney on August 5, 2003.  In addition, there are medical summaries filed with the Board for the employee’s medical treatment through 2003 and beyond.  Therefore, pursuant to 8 AAC 082, and based on the record as a whole, including the employee’s willingness to accept interest not from his date of payment, but from January 1st of the year following the year in which the bill was paid, interest on $24,112.00 in medical bills incurred is due from January 1st of the year following the year in which each bill was paid, forward.  The employee must provide to the employer the date on which the Providence bill totaling $7054.05 was paid before the appropriate amount of interest on that amount may be calculated.  

Another dispute between the parties in the instant case is whether or not interest accrues, post-award, on the entire amount of the award.  The employer argues that no interest could accrue on that portion of the award which reflects interest, as this would be “interest on interest” or compound interest, in violation of the simple interest provision of AS 45.45.010.
  The Alaska Supreme Court, in Thomson v. Gregory,
 held that AS 45.45.010 provides interest at 10.5 percent per annum, calculated by using a simple interest method. 

Conversely, the employee argues the courts have always recognized the difference between pre- and post-judgment interest, applying post-judgment interest to the entire amount of an award, regardless of the characterization of the various monetary elements of the award.  The employee cites Lindekugel 09,
 in which the board followed this practice.  In addition, there are several earlier cases, cited below, in which the board also followed this practice.  
There is little case law addressing this specific dispute.
  Nonetheless, in Rawls, the Court specifically recognized it was awarding “prejudgment interest” in that case.
   The Court then stated its general ruling, as follows:
We hold that a workers' compensation award, or any part thereof, shall accrue lawful interest, as allowed under AS 45.45.010, which provides a rate of interest of 10.5 percent a year and no more on money after it is due, from the date it should have been paid.
  (Emphasis added.)

The Court’s holding is very clear that interest under AS 45.45.010 applies to the board’s “awards,” as well as to pre-award self-effectuating entitlements.  Post-award interest has long been awarded on the entire amounts of board awards, including awards incorporating pre-award interest: e.g., Delacruz v. Alaska Business Cleaning SVC, AWCB Decision No. 99-0227 (November 9, 1999); Delacruz v. Alaska Business Cleaning SVC, AWCB Decision No. 00-0084 (May 2, 2000); Humphrey v. Circle De Lumber, AWCB Decision No. 01-0140 (July 23, 2001); Walker v. Amso’s Carpets and Interiors, AWCB Decision No. 03-0271 (November 13, 2003); Walker v. Amso’s Carpets and Interiors, AWCB Decision No. 04-0082 (April 14, 2004); Humphrey v. Circle De Lumber, AWCB Decision No. 01-0140 (July 23, 2001) at 3-4.  As noted by the employee, the Supreme Court in Circle De Lumber v. Humphrey
specifically affirmed the pre-award interest and post-award interest awards in the Board decision in Humphrey v. Circle De Lumber,
 a situation parallel to the instant case.  There is no authority to parse out the interest portions of the final awards, when the Board is in the position of having to assess post-award interest.
  Therefore, in accord with the Court’s rationale in Rawls and Moretz, interest under AS 45.50.010 accrues against the entire amount of Board awards.  

Here, when the employer paid interest on the award, it paid interest only from November 23, 2003, the date Wolf I was issued, until September 21, 2007; and the interest it paid was only on the principal, not including pre-award interest.  However, once the award was made in Wolf I, the award included both the principal and the pre-award interest.  This decision and order has determined the employee is entitled to pre-award interest for past medical costs from the time each bill was paid by the employee until the date of Wolf I.  The employee has agreed that the interest for each bill is to be calculated from January 1st of the year following the year in which each bill was paid.  Any post-award interest must be assessed on the entire amount of the award in Wolf I, which includes the principal plus the pre-award interest.
  

Since November 26, 2003, the date Wolf I was issued, the pre-award interest is part of the Wolf I award.  Therefore the employer owes post-award interest on any part of the Wolf I award not paid from October 9, 2007, until paid.  October 9, 2007 is the date the employer paid the principal plus post-award interest on the principal only, from November 24, 2003 to September 21, 2007.  Thus the employer owes 10.5% pre-award interest on $9,707.48 ($16,761.53, the total bills paid in 1999, minus $7,054.05, the Providence bill) from January 1, 2000 to October 9, 2007.  If the employee shows the Providence bill of $7,054.05 was also paid in 1999, the employer would owe 10.5% pre-award interest on the $7,054.05 from January 1, 2000 to October 9, 2007 as well.  The employer also owes pre-award interest of 10.5% on the following: (1) $3,127.49, the employee’s out-of-pocket medical expenses the employee paid in 2000, from January 1, 2001 to October 9, 2007; (2) on year 2001 out-of-pocket medical expenses of $2,742.00 from January 1, 2002 to October 9, 2007; and (3) 2002 out-of-pocket medical expenses of $1,161.00 from January 1, 2003 to October 9, 2007.  The employer also owes interest on Dr. Shannon’s $225.00 bill from January 1, 2004 to October 9, 2007, which was paid by the employee on April 25, 2003, and on Dr. Cohen’s $95.00 bill, which was paid on June 12, 2003, from January 1, 2004 to October 9, 2007.  See Table II below.
In addition, the employer owes post-award interest on any amount of the Wolf I award of out-of-pocket medical costs which were not paid on October 9, 2007, from October 9, 2007 until paid.  This post-award interest must be calculated on the entire Wolf I award of medical costs, which includes the principal of $24,112.00 plus the pre-award interest.  Thus the employee is entitled to the difference between what the employer should have paid ($44,361.81) and what it did pay on October 9, 2007 ($33,698.00), or $10,361.81 plus interest until paid.
  See Table II below.  The employer is entitled to a deduction for  any post-award interest already paid for the period from September 21, 2007 to October 9, 2007.

Table II
	Medical 
Costs


	Pre-Award Interest
	Post-Award Interest to Date of Payment (10/9/07)
	Award and Post-Award Interest still owed from
10/10/07 until Paid

	$9,707.48
	1/1/00 - 11/26/03
$9,707.48 X .105/365 X 1426 = $3,982.19
	(A = 13,689.67)
11/27/03 – 10/9/07

$13,689.67 X .105/365 X1413 = $5,564.57

Owed 10/9/07 = $19,254.24
	10/10/07 – Payment


	$3,127.49


	1/1/01 - 11/26/03
$3,127.49 X .105/365 X 1060 = $953.67
	(A = $4,081.16)
11/27/03 – 10/9/07

$4,081.15 X .105/365 X 1413 = $1,658.91

Owed 10/9/07 = $5,740.07
	10/10/007 - Payment

	Medical Costs
	Pre-Award Interest
	Post-Award Interest to Date of Payment (10/9/07)
	Award and Post-Award Interest still owed from

10/10/07 until Paid

	$2,742.00
	1/1/02 - 11/26/03
$2,742 X .105/365 X 695 =

$548.21
	(A = $3,290.21)
11/27/03 – 10/9/07

$3,290.21 X .105/365 X 1413 = $1,337.40

Owed 10/9/07 = $4,627.61
	10/10/07 - Payment


	$1,161.00

	1/1/03 - 11/26/03
$1,161.00 X .105/365 X 330

= $110.21
	(A = $1,271.21)
11/27/03 – 10/9/07

$1,271.21 X .105/365 X 1413 = $516.72

Total still owed $1,787.93
	10/10/07 – Payment


	$320.00
	
	1/4/04 – 10/9/07
$320 X .105/365 X 1375 =

$126.57

Total owed 10/9/07 = 446.57


	10/10/07 - Payment

	$7.054.05
(If paid in 1999).
	1/1/00-11/26/03
$7054.05 X .105/365 X1426 =

$9,947.76
	(A = $9,947.76)
$9,947.76 X .105/365 X 1413 = $4,043.56.

Total owed 10/9/07 = $13,991.32.
	10/10/07 - Payment

	Total Medical Costs

	
	Owed on 10/9/07 = $44,361.81
Paid on 10/9/07 = $33,698.00

Difference = $10,361.81
	10/10/07 – Until Paid
$10,361.81 X .105/365 X 

# days from 10/10/07 until paid


5. IS THE EMPLOYEE ENTITLED TO ADDITIONAL INTEREST ON PPI AWARDED IN WOLF I?

Adjuster Hildreth conceded at hearing interest was owed on the PPI awarded in Wolf I, for the period from September 21, 2007 to the date the PPI was paid, October 9, 2007, and testified interest would be paid to the employee.

Whether the employee is entitled to additional interest on the PPI awarded in Wolf I, back to March 13, 2000, when the PPI rating was performed by Dr. Levine, depends on when the PPI payment was “due.”  PPI benefits are compensation, and AS 23.30.155(b) provides the first installment of compensation is due on the 14th day after the employer has knowledge of the injury.  The employee concedes he first provided the employer with the March 13, 2000 PPI rating on April 26, 2001, but argues the employer had medical releases as of April 21, 1999, so that it should have received the PPI rating shortly after it was completed in March 2000.  Adjuster Hildreth acknowledged receipt of the PPI rating as of April 26, 2001, and testified the insurer may have had PPI rating earlier, although she could not say for sure.  A review of the record in this case shows the PPI rating was not filed until April 26, 2001, when it was filed on a medical summary, the same day it was provided to the employer.  An earlier knowledge of the PPI rating cannot be imputed to the employer based solely on the employer’s possession of a medical release from the employee.  Therefore, the date the employer had knowledge of the PPI rating for purposes of determining when the PPI benefits were due to the employee under AS 23.30.155(b) is April 26, 2001.  

The employee is entitled to additional post-award interest on the PPI rating for the period from September 21, 2007 to October 9, 2007, the date the employer paid the principal for the PPI rating of $27,000.00, plus $15,945.90 in interest on the principal.  However, the employee is entitled to post-award interest which is calculated on the total amount of the Wolf I award of PPI benefits, which includes the principal amount plus the pre-award interest.  The employee is entitled to the difference between what the employer should have paid ($48,287.48) and what it did pay on October 9, 2007 ($42,945.90), or $5,341.58, plus the interest until paid.  The employer is entitled to deduct the amount of interest already paid.  The employee is not entitled to any further pre-award interest on the PPI rating for the period from March 13, 2000 to April 26, 2001.  See Table III below.
Table III
	PPI

	Pre-Award Interest
	Post-Award Interest– Date of Payment (10/9/07)
	Award and Post-Award Interest still owed from

10/10/07 until Paid

	$27k
	4/27/01 - 11/26/03
$27k X .105/365 X 944

$7,332.16
	(A=$34,332.16)
11/27/03 – 10/9/07

$34,332.16 X .105/365 X 1413 = $13,955.32

Owed 10/9/07 = $48,287.48

Paid 10/9/07 =$42,945.90

Difference = $5,341.58
	10/10/07 – Payment
$5,341.58 X .105/365 X #days from 10/10/07 until paid.




6. IS THE EMPLOYEE ENTITLED TO ADDITIONAL INTEREST ON PAST OUT-OF-POCKET LEGAL COSTS INCURRED FOR THE 2003 HEARING?

The employee maintains he is entitled to additional interest on legal costs, which he paid out of his own pocket on April 17, 2003 for Dr. Levine’s testimony and in October 2003 when Dr. Cohen testified and a deposition transcript was purchased.  He asserts he is entitled to interest from the date he paid these legal costs.  

As discussed above, interest awards are a way to recognize the time value of money, and they give “a necessary incentive to employers to release . . . money due,” and is to be awarded as a matter of course.
  Whether or not the employee is entitled to additional interest on these legal costs depends upon whether legal costs are “compensation” and when the legal costs became “due.”  Pursuant to AS 23.30.395(12) compensation means the money allowance payable to an employee as provided in this chapter.  Pursuant to the Alaska Supreme Court holding in Croft v Pan Alaska Trucking Co., the definition of compensation includes attorney’s fees paid on behalf of the employee.  AS 23.30.145(b) specifically states the board shall make an award to reimburse the claimant for the costs in the proceedings, including reasonable attorney fees.  Thus, it is clear if attorney’s fees are considered compensation, legal costs would also be considered compensation, as they are money allowance payable to an employee, or on behalf of an employee, as provided in the Act.  

The next question is when legal costs become due.  Unlike TTD benefits or medical costs, which become due according to statute (AS 23.30.155) or regulation (8 AAC 45.082), legal costs become due at the time of an award, which in the instant case was November 26, 2003, the date Wolf I was issued.  Because the legal costs were not due until November 26, 2003, the employee is not entitled to any additional pre-award interest for those costs for the period from when they were paid to the date of the Board’s award in Wolf I.  However, the employee is entitled to additional post-award interest for the period from September 21, 2007, the date the employer agreed to pay the legal costs, until October 3, 2007, the date the employer paid the amount of the award plus interest to September 21, 2007, until paid.  The employer is entitled to a deduction for any interest already paid for this period.  See Table IV below.
Table IV

	Legal Costs

	Pre-Award Interest
	Post-Award Interest to Date of Payment
	Post-Award Interest from

October 4, 2007 to Date of Payment

	$9,621.85
	
	11/27/03 – 10/3/07
$9,621.85 X .105/365 X 1407 = $3,894.48

Owed 10/3/07 = $13,516.33

Paid 10/3/07 = $13,441.56

Difference = 74.77
	10/4/07 – Payment
$74.77 X .105/365 X #days from 10/4/07 until paid.


7. IS THE EMPLOYEE ENTITLED TO PENALTIES AND INTEREST ON PAST INTEREST DUE ON THE WOLF I AWARD OF MEDICAL COSTS, PPI AND LEGAL COSTS?

A. Interest

Interest due on the Wolf I award of medical costs, PPI and legal costs is discussed under Issues numbered 4, 5 and 6 above.

B. Penalty

Wolf I awarded medical costs of $24,112.00, PPI benefits for a 20% PPI rating in the amount of $27,000.00, and $9,621.86 in legal costs.  The employer agreed to pay these amounts on September 21, 2007, but did not issue checks until October 3, 2007, 10 days later for the legal costs, and on October 9, 2007, 18 days later for the medical costs and PPI benefits.  The employee is requesting a penalty on the total amount of the awards, which included the pre-award and post-award interest.  The employee argues under AS 23.30.155(e), installments due without an award if not paid within 7 days require an assessment of a penalty.  The employee contends since the employer agreed the installment and interest were due as of September 21, 2007, but did not pay until more than 7 days later, they would clearly owe penalties.  The employee also argues the court’s stay on payment of past benefits in place at the time the employer agreed to pay these benefits was no longer in effect once the employer agreed to pay, or at the latest on September 28, 2007, when the employer notified the superior court it was waiving its appeal.  The employee maintains Appellate Rule 603 allows for stays during the pendency of an appeal, and once the appeal was waived, it was no longer pending, and the benefits ordered became due under AS 23.30.155.  The employee does not provide any specific authority for his position, other than his interpretation of the statutes’ meaning.

The employer contends there is no legal basis for awarding a penalty for benefits which are subject to a stay on appeal.  It cites the Supreme Court decision in Irby v. Fairbanks Gold Mining Co.,
 in which it was decided a default order could not be issued while the Board’s decision and order awarding benefits had been stayed by the court, as those benefits were not “due” within the meaning of AS 23.30.170(a).  The employer maintains that because the award of past medical benefits was subject to a stay issued by the court, those benefits were not due within the meaning of AS 23.30.155.

In the instant case, the past benefits awarded in Wolf I were subject to the Supreme Court’s July 17, 2007 stay.  Although the employer agreed to pay those benefits on September 21, 2007, the Court’s stay was at that time still in effect.  Although the employer gave the superior court notice on September 28, 2007, that it was waiving its appeal, the appeal had not yet been dismissed by the Supreme Court.  The employee did not cite any authority for the proposition that an agreement to pay benefits subject to a stay or notice of a waiver of appeal operates automatically to lift the stay or dismiss the appeal without a court order.  As long as the Supreme Court appeal and stay remained in effect, Wolf I’s award of past benefits was still subject to the appeal and stay, and was not due within the meaning of AS 23.30.155(b).  Therefore, the employee is not entitled to a penalty on the stayed medical costs, PPI and legal costs.

8. IS THE EMPLOYEE ENTITLED TO INTEREST AND PENALTIES ON THE LATE PAID TTD FROM SEPTEMBER 18, 2008 TO OCTOBER 27, 2008? 

A. Interest

The regulations at 8 AAC 45.142 require the payment of interest at a statutory rate, as provided at AS 45.45.010, from the date at which each installment of compensation is due.  The courts have consistently instructed the board to award interest to claimants for the time-value of money, as a matter of course.
  Accordingly interest is awarded to the employee, in accord with 8 AAC 45.142, on the unpaid TTD benefits from September 18, 2008 to October 27, 2008, from the dates on which those benefits were due, or 14 days after the employer had knowledge of the injury, pursuant to AS 23.30.155(b).  The employee was being paid AS 23.30.041(k) stipend benefits from September 18, 2008 to October 27, 2008.  The employer is entitled to deduct the amount already paid in AS 23.30.041(k) benefits from the total TTD.  However, the calculation of the interest due on the late paid TTD must be done before any deduction for the AS 23.30.041(k) benefits already paid. 

B. Penalty

The employee claims a penalty under AS 23.30.155(e) for the unpaid TTD for the period September 18, 2008 through October 27, 2008.  The employee filed his claim on January 27, 2009.  The employer denied the claim in its March, 28, 2009 Answer, but did not file a controversion notice.  If an installment of compensation payable without an award is not paid within seven days after it becomes due, a penalty is owed.  Since the TTD was not paid within seven days after it was due, and was not controverted, a penalty is owed.  The employee is entitled to have a penalty assessed on the entire amount of the TTD owed.  The employee was receiving AS 23.30.041(k) benefits from August 15, 2007 and ongoing.  Any deduction for the AS 23.30.041(k) benefits already paid will be made after calculation of the penalty due on the TTD owed.

9. IS THE EMPLOYEE ENTITLED TO INTEREST ON THE LATE PAID TTD FROM OCTOBER 28, 2008, TO DECEMBER 31, 2008?

Employer conceded at hearing the employee is entitled to interest on the late paid TTD benefits from October 28, 2008 to December 31, 2008, in the amount of $82.76, and represented it would pay this amount to the employee.  The employer will be ordered to pay this amount, if unpaid.
10. IS THE EMPLOYEE’S ATTORNEY ENTITLED TO ACTUAL ATTORNEY’S FEES AND COSTS FOR THE JULY 14, 2009 HEARING, AND STATUTORY FEES FOR ALL TTD STARTING IN 2008 AND CONTINUING?

A. Actual Attorney’s Fees and Costs for the July 14, 2009Hearing

Under AS 23.30.260 the employee’s attorney may receive fees in respect to the claim only with the board’s approval.  In this case, payment of the benefits claimed by the employer was resisted tenaciously and controverted by the employer.
  The employee seeks an award of attorney's fee and legal costs under subsection AS 23.30.145.  The employee has been awarded additional claimed benefits.  Consequently, attorney’s fees may be awarded under AS 23.30.145.
  

Subsection .145(b) requires the award of attorney fees and costs to be reasonable. The Alaska Supreme Court in Wise Mechanical Contractors v. Bignell held that attorney fee awards should be reasonable and fully compensatory, considering the contingent nature of representing injured workers, to insure adequate representation.
  The nature, length, and complexity of the services performed, the resistance of the employer, as well as the benefits resulting from the services, are all considered when determining reasonable attorney fees for successful prosecution of claims.
  

In light of these factors, the record of this case has been examined.  The employee’s attorney’s affidavits of fees itemized 70.9 hours of attorney time at $340.00 per hour, totaling $24,106.00.  However, 1.2 hours, or $408.00 of this amount was for the unfair or frivolous controversion issue, which was not heard at the July 14, 2010 hearing, leaving a total of $23,698.00.  The costs, paid out of pocket by the employee totaled $779.92.  The claimed hourly rate of $340.00 is within the reasonable range for experienced counsel in other cases,
 based on expertise and years of experience.  The employee has been awarded disputed benefits in this decision. The employee’s attorney’s brief and arguments at hearing have been of benefit in considering the disputes in this matter.  The employer argued that for the employee’s attorney to charge $340.00 per hour now, when previously he charged only $200.00 per hour, is too large an increase in fees.  While it is true the employee’s attorney charged and was awarded fees at $200.00 per hour two years ago in Wolf III, the board at the time it made that award noted attorneys with the level of experience of the employee’s attorney were typically awarded attorney fees reaching $300.00 per hour.  This is a contested case, and the $340.00 hourly rate is reasonable for an attorney with the level of experience of the employee’s attorney.  Actual attorney fees at the rate of $340.00 per hour will be awarded.

The employer argued the employee’s attorney’s fees should be reduced for the time spent on pursuing settlement as well as issues on which the employee did not prevail.  The employee’s attorney’s Affidavit of Attorney’s Fees itemized 5.1 hours of attorney time for work performed on settlement, counteroffers, and the compromise and release agreement.  The employer objected to paying for attorney fees related to settlement.  However, an attorney’s efforts to settle a contested case on behalf of a client is certainly the provision of legal services with respect to a claim.  To disallow these charges might have the effect of discouraging settlement.  Therefore, the 5.1 hours of attorney time charged for legal services with respect to settlement will be allowed.  The employee did not prevail in his claim for all the additional interest requested on the PPI benefits.  Nor did he prevail on the issue of certain penalties.  The attorney’s fees of $23,698.00 will be reduced by 5%, or $1,184.90, to account for the issues on which the employee did not prevail.  The employee’s attorney is entitled to $22,513.10 in attorney’s fees and costs for the July 14, 2009 hearing

The employee also asserted in the hearing and his brief that the employee is due an additional $779.92 in out-of-pocket legal costs as of the hearing date.  Based on the review of the record, these costs include copying charges, certified mailing charges, and charges for transcription these are reasonable legal costs, and will be awarded.

B. Actual Attorneys Fees and Costs for the Issue of Unfair and Frivolous Controversions

On June 4, 2010, Wolf IV was issued, in which the Board, chaired by an Administrative Law Judge from the OAH, determined none of the January 22, 2007, June 21, 2007 or July 2, 2007 was either frivolous or unfair for the purposes of determining whether there should be a referral to the Division of Insurance under AS 23.30.155(o).  Wolf IV referred the issue of attorney’s fees and costs for the June 4, 2010 hearing back to the instant panel.  However, since the instant case did not conduct the hearing, read the briefs, nor hear the parties’ arguments, it is not in a position to make any attorney’s fee determinations with respect to Wolf IV.  Therefore, the issue of attorney’s fees and costs for the June 4, 2010 hearing is referred back to the panel that heard Wolf IV to decide the issue of attorney’s fees and costs for the June 4, 2010 hearing.  

C. Should Statutory Fees Be Awarded for all TTD From October 28, 2008 and Continuing?

The employee’s attorney has requested statutory fees for all TTD starting on October 28, 2008 and continuing.  The employee’s attorney argues the employer resisted the award of TTD, requiring him to write letters, make telephone calls, and obtain medical records in an effort to obtain TTD benefits for the employee.  The employee’s attorney argues the payment of TTD from October 28, 2008 is a separate issue from those at this hearing, and he is entitled to statutory fees for all TTD which is ongoing.  On the other hand, the employer argued it is not appropriate to award both actual and statutory attorney fees, as the statute provides for one or the other, not both.  

AS 23.30.145(a) applies only in cases where the board advises a claim has been controverted, although formal notice of controversion is not necessary.
  A controversion in fact is adequate. 
  When an employer disputes its liability and refuses to pay benefits, it must file a notice of controversion or deny liability for benefits in its answer to a WCC.
  The Alaska Supreme Court has not defined exactly what actions an employer must take for there to be a controversion in fact, but has held in Underwater Const., Inc. v. Shirley, that when an employer did not unqualifiedly accept an employee’s claim for PTD compensation, this constituted a controversion in fact.
  Under this standard, the employer’s denial of liability in its March 28, 2008 answer to the employee’s February 28, 2008 WCC, in which the employee claimed TTD from March 2000 and continuing, constitutes a controversion in fact.  Therefore, attorney fees may be awarded under § .145(a).  An award under this section may include continuing fees on future benefits.
  

AS 23.30.145 does not state an attorney may only claim fees under § .145(a) or § .145(b).  In prior decisions, the Board has awarded fees under both sections.  In Lindekugel 06., the Board noted § .145(a) provides the minimum award, whereas § .145(b) requires the award be reasonable.
  The Board had ordered statutory attorney fees in an earlier decision, and affirmed that award, and also awarded additional statutory attorney fees on the award of medical benefits in Lindekugel 06.  The Board stated the attorney would have been entitled to the statutory attorney fees awarded in Lindekugel 06, because of the services provided in the prior decision.  The Board reasoned additional actual attorney’s fees were due for the award in Lindekugel 06, as the employee had retained the attorney to pursue these additional benefits.  In Porteleki,
 the attorney requested actual attorney’s fees as an advance on any possible statutory minimum fees due under § .145(a) on all benefits awarded.  The Board awarded statutory minimum fees when and if the statutory minimum amount based on the payment of all benefits related to the employee’s injury exceeded the actual fees awarded.

Although the instant case differs from Linkekugel 06 and Porteleki, it is clear that both minimum and statutory fees may be awarded.  Here, the employee’s attorney is requesting actual fees under AS 23.30.145(b) for legal services provided in pursuing the claims at the July 14, 2009 hearing, and minimum fees under AS 23.30.145(a) for pursuing the employee’s claim for TTD for the period starting on October 28, 2008.  The employee’s attorney is not claiming both minimum and actual fees for the same work.  The employee’s attorney’s July 6, 2009 Affidavit of Attorney’s fees clearly shows no time was charged for the period from July 16, 2008 until January 7, 2009, which was the time period he was providing legal services in pursuit of the October 28, 2008 and ongoing TTD benefits at issue, which the employer began paying, including a penalty, on December 31, 2008.  Therefore, minimum fees may be awarded for legal services provided in obtaining these TTD benefits, and actual fees may be awarded for legal services provided for the July 14, 2009 hearing, when the only TTD benefits at issue were the September 18, 2008 through October 27, 2008 TTD benefits.

In light of these legal principles, an examination of the record in this case, and having considered the nature, length, and complexity of the services performed, the resistance of the employer, as well as the benefits resulting from the services obtained, the claimed minimum statutory fees are reasonable for the employee’s attorney’s successful prosecution of the employee’s claim for the TTD benefits after October 28, 2008.
  Accordingly, the employee’s attorney is awarded statutory minimum attorney fees in accord with AS 23.30.145(a) on the TTD benefits the employee has received for the period October 28, 2008 and ongoing, as a result of his successful prosecution of the claim.

CONCLUSIONS OF LAW

1.  The employee is entitled to benefits under the Act for his low back symptoms, disability and need for medical treatment.

2. The employee is entitled to TTD benefits for the period from September 18, 2008 to October 28, 2008.
3. The employee is entitled to interest and a penalty on the late paid TTD benefits for the period from September 18, 2008 to October 28, 2008.  Both interest and penalty shall be calculated on the amount of TTD owed, before any deduction is taken for the AS 23.30.041(k) benefits already paid to the employee for this period.  
4. The employee is entitled to an award of legal costs for his payment of $933.50 of the mediator fee.

5. The employee is entitled to additional pre-award interest on past medical costs awarded under Wolf I, as well as additional post-award interest on the entire amount of the award in Wolf I.  The employer is entitled to deduct the amount it has already paid from the total owed.

6. The employee is entitled to additional interest on the PPI rating for the period from September 21, 2007 to October 9, 2007, as well as additional post-award interest on the entire amount of the PPI award in Wolf I.  The employer is entitled to deduct the amount it has already paid from the total owed.
7. The employee is not entitled to additional interest on the PPI rating for the period from March 13, 2000 to April 26, 2001.

8. The employee is entitled to additional post-award interest on the legal costs for Wolf I for the period from September 21, 2007 to October 3, 2007.

9. The employee is not entitled to pre-award interest on the out-of-pocket legal costs awarded in Wolf I.  
10. The employee is not entitled to a penalty for the late payment of medical costs, and PPI benefits on October 9, 2007 or the late paid legal costs on October 3, 2007.

11. The employee is entitled to interest on the late paid TTD benefits for the period from October 28, 2008 to December 31, 2008.  The employer is entitled to a deduction for any interest payments already made.

12. The employee’s attorney is entitled to actual attorney’s fees and costs of $22,513.10 for the July 14, 2009 hearing.

13. The issue of attorney’s fees and costs for the April 30, 2010 hearing on the issue of unfair or frivolous controversions should be referred back to the panel chaired by the ALJ of the OAH that heard the issue of unfair or frivolous controversions.

14. The employee is entitled to out-of-pocket legal costs of $779.92 for the July 14, 2009 hearing.

15. The employee’s attorney is entitled to statutory minimum attorney’s fees for the TTD benefits for the period October 28, 2008 and ongoing.

ORDERS

1. The employer shall pay medical benefits for the employee’s low back symptoms and disability.

2. The employer shall pay the employee TTD benefits for the period from September 18, 2008 to October 27, 2008, plus interest and penalties.  The interest and penalties shall be calculated on the TTD owed, before any deduction for the AS 23.30.041(k) benefits already paid.
3. The employer shall pay the employee the $933.50 in legal costs for the mediator fee. 

4. The employer shall pay the employee pre-award interest on the past medical costs awarded under Wolf I for the period from January 1st the year following the date of payment of those costs to the date of the award when Wolf I issued, November 26, 2003.  The employer shall also pay post-award interest from November 26, 2003 to October 9, 2007 on the entire amount of the Wolf I award, which includes pre-award interest.  Thus, the employer shall pay the employee the difference between what it should have paid on October 9, 2007 and what it did pay, plus interest from October 10, 2007 until paid.  If the Providence Hospital bill of $7,054.05 was paid in 1999, the employer shall pay the employee $10,361.81, plus interest from October 10, 2007 until paid.  The employer is entitled to a deduction for the interest already paid for the period from September 21, 2007 to October 9, 2007.
5. The employer shall pay the employee $5,341.58 (the difference between what the employer should have paid on October 9, 2007 and what it did pay) for the 20% PPI rating, plus interest from October 10, 2007 until paid.  The employer is entitled to a deduction for the interest already paid for the period from September 21, 2007 to October 9, 2007.
6. The employee’s claim for interest on the PPI rating for the period from March 13, 2000 to April 26, 2001 is denied.

7. The employer shall pay the employee additional post-award interest on his out-of-pocket legal costs for Wolf I by paying $74.77 (the difference between what the employer should have paid on October 3, 2007 and what it did pay), plus interest until paid.  The employer is entitled to deduct any interest already paid.
8. The employee’s claim for pre-award interest on his out-of-pocket legal costs is denied.
9. The employee’s claim for penalties for the late payment of medical costs, PPI benefits and legal costs is denied.
10. The employer shall pay interest on the late paid TTD benefits for the period October 28, 2008 to December 31, 2008.  The employer is entitled to a deduction for any interest already paid.
11. The employer shall pay the employee’s attorney $22,513.10 in actual attorney’s fees and costs for the July 14, 2009 hearing.

12. The employee’s claim for attorney’s fees and costs for the April 30, 2010 hearing on the issue of unfair or frivolous controversions is referred back to the panel chaired by the ALJ with OAH that heard this issue.
13. The employer shall pay the employee $779.92 in out-of-pocket legal costs for the July 2009 hearing.
14. The employer shall pay a statutory minimum attorney fee under AS 23.30.145(a) to the employee’s attorney, Charles Coe, Esq., on the TTD benefits for the period from October 28, 2008 and ongoing.  
Dated at Anchorage, Alaska this 22nd day of July, 2010.
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If compensation is payable under terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in the Alaska Workers’ Compensation Appeals Commission.  If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order declaring the amount of the default.

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128.

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of the RANDALL C. WOLF, employee/claimant v. WOLF DENTAL SERVICES., employer; FIREMAN’S FUND INSURANCE CO., insurer/defendants; Case No. 199927043; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on July 22, 2010.


Cynthia A. Stewart, Workers’ Compensation Technician
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