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ALASKA WORKERS' COMPENSATION BOARD

     P.O. Box 115512
Juneau, Alaska 99811-5512

	MICHAEL D. HERTER, 

                                                  Employee, 

                                                     Applicant,

                                                   v. 

V. T. GRIFFIN SERVICES, INC.,

                                                  Employer,

                                                   and 

NEW HAMPSHIRE INSURANCE CO.,

                                                  Insurer,

                                                     Defendants.

	)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
	INTERLOCUTORY

DECISION AND ORDER

AWCB Case No.  200820511
AWCB Decision No.  10-0128
Filed with AWCB Anchorage, Alaska

on July 27, 2010


Michael Herter’s (Employee) January 22, 2010 petition seeking disqualification of Marilyn Yodlowski, M.D., as the selected, second independent medical evaluator (SIME) for this case and for an order assigning a new SIME doctor was heard on June 30, 2010, in Anchorage, Alaska.  Attorney Robert Rehbock represented Employee.  Attorney Robert Griffin represented V. T. Griffin Services, Inc., and its insurer (Employer).  The record closed at the hearing’s conclusion on June 30, 2010.


ISSUE

Employee contends Dr. Yodlowski, though an SIME physician on the board’s list is also an evaluator for “I.M.O., Inc.,” which stands for Impartial Medical Opinions (IMO) a medical evaluation service.  He contends Dr. Yodlowski performs independent medical evaluations, 90% of which are done for the defense.  Employee contends I.M.O., rather than Dr. Yodlowski, is conducting the SIME in his case.  Consequently, Employee contends the SIME process is not impartial and unbiased, and he seeks an order disqualifying Dr. Yodlowski as the SIME physician in this matter and an order assigning a new SIME physician.

Employer contends, though the board’s designee may have made errors in the SIME selection process, case law from the Alaska Worker’s Compensation Appeals Commission (AWCAC) states disqualification of an already selected SIME physician, because of alleged errors in the selection process, is not the proper remedy.  It contends any alleged errors in the selection process did not harm either party and consequently, Employer contends there is no valid reason to disqualify Dr. Yodlowski as the SIME in this case.  Employer asks for an order dismissing Employee’s petition.

Should SIME physician Dr. Yodlowski, who has not yet seen Employee, be disqualified and a new SIME physician selected in this case?



FINDINGS OF FACT

A review of the relevant record establishes the following facts by a preponderance of the evidence:

1) On December 9, 2008, Employee claims injury to his right knee when he twisted his leg while carrying fuel cans and walking in snow drifts (Report of Occupational Injury or Illness, December 12, 2008).

2) One of the main issues in this case is whether the December 8, 2009 work injury was the substantial cause of Employee’s disability or need for medical treatment, if any, in respect to his right knee (record).

3) On January 15, 2009, Dr. Yodlowski testified in Taylor v. Wal-Mart, AWCB Case No. 200422937, she was an independent contractor performing medical evaluations for IMO, and had previously performed them for “WMCI,” “Medical Assurance Group,” “Abeton,” “Star Medical,” and “Sunrise.”  She testified 90% of the time she is retained by the insurance carrier.  Dr. Yodlowski testified an estimated 25% to 40% of her exams were for the lower back and the rest were for “shoulder, foot and ankle conditions” and “neck” as well as “some hand and some elbow” as well as “multiple parts” issues.  There is no evidence Dr. Yodlowski has experience with knees (Dr. Yodlowski deposition, January 15, 2009, at 5-6, 13).

4) On February 9, 2009, Employee’s physician Tim Kavanaugh, M.D., opined Employee needed a right, total knee replacement and said his work-related injury probably exacerbated preexisting arthritis and made his symptoms worse (Dr. Kavanaugh’s report, February 9, 2009).

5) On May 15, 2009, Employer’s medical evaluator (EME) Thad Stanford, M.D., opined the substantial cause of the right knee “problem” and need for a total knee replacement is Employee’s preexisting, degenerative arthritis (Dr. Stanford’s report, May 15, 2009).

6) On September 1, 2009, and September 8, 2009, respectively, Employer’s and Employee’s counsel signed a second independent medical evaluation form agreeing to an SIME (SIME form, as dated, above).

7) On September 18, 2009, the board’s designee advised Peter Diamond, M.D., and the parties, Dr. Diamond, located in Hawaii, was selected to perform the SIME (letter, September 18, 2009).

8) On November 2, 2009, Employee through counsel advised the board and Employer Employee could not travel to Hawaii because of complications from his right knee surgery (letter, November 2, 2009).

9) On December 12, 2009, the parties at prehearing stipulated to Employee seeing a different SIME physician, in Anchorage, given his travel restrictions, and stipulated to an orthopedic surgeon (Prehearing Conference Summary, December 10, 2009).

10) Limiting the SIME selection to Anchorage substantially limits the available orthopedic physicians to perform the SIME (official notice).

11) On January 13, 2010, the board’s designee advised the parties Dr. Yodlowski had been selected to replace Dr. Diamond and perform the SIME in this case.  The designee’s letter to Dr. Yodlowski, stated:

It is important that the SIME is truly independent, and that neither you nor anyone with whom you practice, now or in the past, have treated or examined Mr. Herter.  It is also important for the parties to know if you have performed any evaluations on behalf of the employer during the previous 12 months.  Therefore, before acting on this SIME, please review your records to make sure there is no conflict of interest or any reason why you should not perform the SIME.  If you find any association between you, your partners, and this case, or the parties of this case, or believe there is any conflict of interest which would affect your independence, please contact me before preparing for this SIME (letter, January 13, 2010).

12) On January 22, 2010, Employee filed a petition requesting Dr. Yodlowski’s disqualification based on several grounds, including: a lack of evidence the board’s designee followed the regulation for selecting the SIME physician, i.e., the lack of an affirmative statement the designee made the requite inquires and received appropriate answers; evidence she did not follow the regulation as Employee believes discovery shows Dr. Yodlowski is not impartial and thus, the board’s designee did not make an adequate inquiry or she would have also come to this conclusion; the SIME selection procedure violated Employee’s due process rights; Dr. Yodlowski is not impartial for various reasons; IMO and Dr. Yodlowski have provided in other cases “insufficient, incomplete, inaccurate or otherwise erroneous evaluations”; and an independent physician, not a defense-oriented medical evaluation firm, be selected to perform an SIME (Petition, January 22, 2010).

13) On May 18, 2010, Employer responded to Employee’s discovery requests and advised Employer had not hired IMO or Dr. Yodlowski in the past two years; the insurance carrier and adjuster had hired IMO once (1) in the past two years but the panel did not include Dr. Yodlowski; the insurance carrier and adjuster had hired Dr. Yodlowski twice (2) in the past two years; Employer’s attorneys Griffin & Smith had hired IMO eighty-four (84) times in the past two years including eight (8) times specifically hiring Dr. Yodlowski (letter, May 18, 2010). 

14) On June 30, 2010, Employee’s counsel at hearing advised Employee no longer had travel restrictions (record).

15) On June 30, 2010, Employer’s counsel at hearing suggested the proper remedy for the instant dispute is “probably to direct the board’s designee to complete an investigation” as required in the SIME regulations (record).

16) A primary role of some Board designees is to arrange for SIME processes and procedures and select SIME physicians (official notice).
PRINCIPLES OF LAW

Sec. 23.30.001.  Intent of the legislature and construction of chapter.  It is the intent of the legislature that

1) This chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this chapter;

2) Worker’s compensation cases shall be decided on their merits except where otherwise provided by statute. . . .

The board may base its decision not only on direct testimony, medical findings, and other tangible evidence, but also on the board’s “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.”  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533-534 (Alaska 1987).
Sec. 23.30.005.  Alaska Workers’ Compensation Board. . . .

. . .


(h) . . . Process and procedure under this chapter shall be as summary and simple as possible. . . .  

Sec. 23.30.095.  Medical treatments, services, and examinations.

. . .

(k) In the event of a medical dispute regarding determinations of causation . . . the amount and efficacy of the continuance of or necessity of treatment . . . between the employee’s attending physician and the employer’s independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board. . . .

Sec. 23.30.135.  Procedure before the board.  (a) In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided by this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .

8 AAC 45.080.  Pleadings. . . .

. . . 

(f) Stipulations. . . . 

. . .

(2) Stipulations between the parties may be made at any time in writing before the close of the record, or may be made orally in the course of a hearing or prehearing.

(3) Stipulations of fact or procedure are binding upon the parties to the stipulation and have the effect of an order unless the board, for good cause, relieves a party from the terms of the stipulation. . . .

8 AAC 45.092.  Selection of an independent medical examiner.  (a) The board will maintain a list of physicians’ names for second independent medical evaluations. The names will be listed in categories based on the physician’s designation of his or her specialty or particular type of practice and the geographic location of the physician’s practice. . . .

 . . .

(e) If the parties stipulate that a physician not on the board’s list may perform an evaluation under AS 23.30.095(k), the board or its designee may select a physician in accordance with the parties’ agreement.  If the parties do not stipulate to a physician not on the board’s list to perform the evaluation, the board or its designee will select a physician to serve as an independent medical examiner to perform the evaluation.  The board or its designee will consider these factors in the following order in selecting the physician:

(1) the nature and extent of the employee’s injuries;

(2) the physician’s specialty and qualifications;

(3) whether the physician or an associate has previously examined or treated the employee;

(4) the physician’s experience in treating injured workers in this state or another state;

(5) the physician’s impartiality; and

(6) the proximity of the physician to the employee’s geographic location. . . .

. . .

(j) After a party receives an examiner’s report, communication with the examiner is limited as follows and must be in accord with this subsection. If a party wants the opportunity to

(1) submit interrogatories or depose the examiner, the party must

(A) file with the board and serve upon the examiner and all parties, within 30 days after receiving the examiner’s report, a notice of scheduling a deposition or copies of the interrogatories; if notice or the interrogatories are not served in accordance with this paragraph, the party waives the right to question the examiner unless the opposing party gives timely notice of scheduling a deposition or serves interrogatories; and

(B) initially pay the examiner’s charges to respond to the interrogatories or for being deposed; after a hearing and in accordance with AS 23.30.145 or AS 23.30.155(d), the charges may be awarded as costs to the prevailing party;

(2) communicate with the examiner regarding the evaluation or report, the party must communicate in writing, serve the other parties with a copy of the written communication at the same tune the communication is sent or personally delivered to the examiner, and file a copy of the written communication with the board; or

(3) question the examiner at a hearing, the party must initially pay the examiner’s fee for testifying; after a hearing and in accordance with AS 23.30.145 or AS 23.30.155(d), the board will, in its discretion, award the examiner’s fee as costs to the prevailing party.

(k) If a party’s communication with an examiner is not in accordance with (j) of this section, the board may not admit the evidence obtained by the communication at a hearing and may not consider it in connection with an agreed settlement.

“The purpose of 8 AAC 45.092 is to ensure SIMEs are conducted by physicians who are independent, and that the evaluations are conducted in a manner to ensure its independence” (Gamez v. United Parcel Service, AWCB Decision No. 05-0289 (November 8, 2005)). 
The SIME physician is obligated to provide, to the best of his or her ability and knowledge, a thorough, professional, informed and impartial evaluation of the examinee and a similarly thorough, professional, impartial, informed and timely report.  The SIME physician has a duty to perform his or her quasi-official function as an appointed expert impartially, and that duty requires pre-appointment disclosure of conflicts of interest to the appointing authority (Olafson v. State of Alaska, AWCAC Decision No. 061, at 19 (October 25, 2007)).  An expert’s assurance he believes he can be impartial, while important, is not a substitute for the proper execution of the regulation (id. at 33).  “Because there is no right to appeal the Board designee’s choice, so long as it is made as provided by law, the process of making that choice must be adhered to by the Board’s designee” (id. at 23).  8 AAC 45.092 requires the board or designee to determine the impartiality of the SIME physician prior to his or her appointment, by considering, in the order listed, the six factors set out in 8 AAC 45.092(e), in every SIME physician selection (id. at 21). 

ANALYSIS

Should SIME physician Dr. Yodlowski, who has not yet seen Employee, be disqualified and a new SIME physician selected in this case?

Employee has two, basic concerns: 1) what he perceives as a “lack of transparency” in the SIME selection process, i.e., his inability to know whether the board’s designee followed the regulations in selecting Dr. Yodlowski, and 2) his assertion Dr. Yodlowski is not impartial and unbiased given her past, professional connections to Employer’s insurance carrier, adjuster, and its attorneys.  

As to the first concern, there is no direct evidence the board’s designee did or did not consider the factors required in selecting an SIME physician as set forth in 8 AAC 45.092(e).  Employee assumes she did not; Employer assumes she did.  The record contains only the January 13, 2010 letter from the designee to Dr. Yodlowski.  The record does not disclose what, if any, additional interaction the designee may have had with Dr. Yodlowski.  Employee’s initial concern involves due process.  In essence, Employee argues in cases where a decision and order decides issues related to an SIME, as for example whether to order one in the first instance, the specialty, or even the particular doctor to select, the decision and order contains an analysis detailing how and why the decision was made.  However, Employee reasons when the board’s designee selects a particular SIME doctor following a prehearing conference, there are simply letters issued advising the doctor and the parties of a physician’s selection.  He argues the designee’s actual inquiry, if any, and analysis going into the decision making and selection are not set forth.  This is the gist of Employee’s first argument.  He does not object to the SIME selection process in general, but objects to it in this case based on his post-selection discovery, which he argues proves the proper procedures were not followed, and on inquiries ordered in Severance v. Alaska Industrial Insulation & Fireproofing, AWCB Decision No. 10-0011 (January 15, 2010), which he says were not made in this case.

The first statute in the Alaska Workers’ Compensation Act requires the Act be interpreted to ensure the “quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to employers.”  Regulations have been promulgated to assist in applying the Act in this legislatively mandated fashion.  Regulation 8 AAC 45.092(e) sets forth considerations “the board or its designee” will consider in selecting an SIME physician, in order of consideration, if not importance.  Here, Employer suggested at hearing the proper remedy in this instance, where it is unknown whether the designee applied the regulations, is to send the matter back to the designee and direct him or her to apply 8 AAC 45.092(e).  This suggestion comports with one of the primary roles of some Board designees, which is to arrange for SIME processes and procedures and select SIME physicians.  Having Board designees in the first instance select SIME physicians, rather than the board, which retains its authority to do so when necessary, also comports with legislative goals of ensuring quick, efficient and fair delivery of  benefits at a reasonable cost to employers, and furthers the goal of keeping these proceedings as “summary and simple” as possible.  In short, the designee should have the first opportunity to apply the regulation and select the SIME physician.

Accordingly, given Employee’s objection to the process in this case before the evaluation occurred, and the lack of evidence whether the designee applied 8 AAC 45.092(e), the SIME selection issue will be returned to a designee with direction he or she use discretion in applying 
8 AAC 45.092(e) to Dr. Yodlowski’s prior selection.  Dr. Yodlowski is not disqualified at this time.  Rather, the designee shall apply all elements of 8 AAC 45.092(e) to Dr. Yodlowski’s prior selection and use discretion to decide whether her prior selection is appropriate.  If the designee determines, in his or her discretion, Dr. Yodlowski is an appropriate choice, the designee shall so state and explain in a letter to the parties, and the SIME shall go forward promptly with Dr. Yodlowski.  If the designee determines, in his or her discretion, Dr. Yodlowski is not an appropriate SIME physician in this case for any reason, the designee will so state and explain in a letter to the parties, and will concurrently select another SIME physician in accordance with 8 AAC 45.092(e) and with the parties’ current stipulation, or any revised stipulation.  If the designee selects a new SIME physician, he or she shall explain in the letter to the parties the reasons for selecting the new physician, in accordance with 8 AAC 45.092(e).

This decision and order should not be construed as changing the way the SIME selection process works; it is not so intended.  This remedy is specific to this case, and its facts, which are unique and distinguishable from the facts in the AWCAC’s Olafson decision.  In Olafson, the SIME was completed and all costs related to it incurred before the objection to the SIME doctor was raised.  Thus, Olafson had the significant incurrence of costs to the employer in that case arising from the already-accomplished SIME, which is not present in this case.  “Experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above” show in many if not most cases, there is no objection to the selected SIME physician under 
8 AAC 45.092(e), and thus no reason for an ad hoc change in current policy and procedures through decision and order.  Similarly, there is no need for specific instructions to the designee as to how he or she should evaluate and apply the considerations set forth in 8 AAC 45.092; the regulation inherently bestows discretion upon the designee.  The designee is in this case, however, directed to set forth his or her findings in support of a decision to either go forward with Dr. Yodlowski, or to select a different SIME physician.

Because this matter is returned to the designee for further, discretionary review, it is not necessary to reach Employee’s second argument, i.e., that Dr. Yodlowski is biased, partial or has a conflict of interest.  Those determinations are left to the designee’s sound discretion, pursuant to 8 AAC 45.092(e).

The parties in this case stipulated to an SIME, stipulated to the physician specialty to perform the evaluation, and stipulated to resetting the SIME in Anchorage because of Employee’s previous travel restrictions.  Parties are bound by their stipulations, unless good cause is found sufficient to relieve them from their stipulations.  Here, based upon counsel’s representations at hearing, Employee no longer has travel restrictions, which previously limited him to an SIME in Anchorage.  Limiting the SIME selection to Anchorage substantially limits the available orthopedic physicians to perform the SIME.  However, this issue (relieving a party from their stipulation to have the SIME held in Anchorage) was not specifically raised or argued by the parties and will not be decided here.  The parties may stipulate to change their prior stipulation in this regard to address the possibility the designee may determine Dr. Yodlowski is not a proper selection under 8 AAC 45.092(e)(1-6).

CONCLUSIONS OF LAW

Previously selected SIME physician Dr. Yodlowski, who has not yet seen Employee, should not be disqualified and a new SIME physician selected in this case at this time, but the board’s designee is directed to reconsider Dr. Yodlowski’s selection in accordance with 8 AAC 45.092(e)(1-6).


ORDER
1) Employee’s petition for an order disqualifying Dr. Yodlowski and appointing a new SIME physician is denied without prejudice.

2) However, the SIME selection is returned to the designee for reconsideration and he or she shall apply 8 AAC 45.092(e)(1-6) to Dr. Yodlowski, in light of the factual findings made in this decision and in light of any other relevant findings the designee may make upon inquiry.
3) If the designee determines, in his or her discretion, Dr. Yodlowski is an appropriate choice, the designee shall so state and explain in a letter to the parties, and the SIME shall go forward promptly with Dr. Yodlowski.
4) If the designee determines, in his or her discretion, Dr. Yodlowski is not an appropriate SIME physician in this case for any reason, the designee will so state and explain in a letter to the parties, and will concurrently select another SIME physician in accordance with 
8 AAC 45.092(e) and the parties’ current stipulation, or any revised stipulation.

5)  If the designee selects a new SIME physician, he or she shall explain in the letter to the parties the reasons for selecting the new physician, in accordance with 8 AAC 45.092(e).

6) Jurisdiction is reserved to resolve any disputes should either party claim the designee abused his or her discretion and the SIME selection was not in accordance with law.

Dated in Anchorage, Alaska on July 27, 2010.





ALASKA WORKERS’ COMPENSATION BOARD
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Linda Hutchings, Member






David Robinson, Member

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

EXTRAORDINARY REVIEW

Within 10 days after the date of service of the Board’s decision and order from which review is sought and before the filing of a timely request for reconsideration of the Board decision and order from which review is sought, a party may file a motion for extraordinary review seeking review of an interlocutory or other non-final Board decision or order with the Alaska Workers’ Compensation Appeals Commission under 8 AAC 57.072 and 8 AAC 57.074.  However, the parties are advised the commission decided in Municipality of Anchorage v. McKitrick, AWCAC Decision No. 136 (June 30, 2010), it has no jurisdiction to hear appeals from interlocutory decisions and appellate review must be made to the Alaska Supreme Court.  The commission may or may not accept a petition for extraordinary review and a timely request for relief from the Court may also be required.
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