ESTES v. VFW SOUTH ANCHORAGE POST #9981, et al.
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	        FINAL  DECISION AND ORDER

        AWCB Case No.  200916675

        AWCB Decision No.  10-0132 

         Filed with AWCB Anchorage, Alaska

         on August  4, 2010


Employee’s claim for a finding of compensability, medical benefits, and permanent partial impairment (PPI) benefits came before the Alaska Workers’ Compensation Board (board) on May 19, 2010.  Employee Jane Estes (claimant) appeared on her own behalf and testified.  Steven Hubbard, Commander, appeared on behalf of VFW South Anchorage Post #9981 (employer) and testified.  Michael Monagle, Program Coordinator for the Alaska Department of Labor and Workforce Development, Division of Workers’ Compensation, and Administrator of the Workers’ Compensation Benefits Guaranty Fund, and  Joanne Pride of Wilton Adjustors appeared on behalf of the Workers’ Compensation Benefits Guaranty Fund (WCBGF).  The record was held open for the employer to provide information regarding its reported filing for bankruptcy.  Mr. Hubbard electronically mailed a note to the designated chair on May 21, 2010, however the records requested by the board were not filed, and the record closed on July 1, 2010.

ISSUES

The claimant contends she was injured in the course and scope of her employment when she tripped over a brick entering the building in which the employer is located.  The claimant further contends she suffered an injury for which she sought medical treatment and received a PPI rating, and these costs should be paid by the employer.

The employer admits the claimant was an employee and was injured in the course and scope of employment.  The employer further admits it is responsible for the claimant’s medical costs and PPI benefits.

The WCBGF contends the employer is responsible for reimbursing it the amounts paid to medical providers and the employee for medical treatment and PPI.  The employer does not dispute this claim.

1. Did claimant’s disability and need for medical care arise during the course and scope of her employment for the employer?

2. Is claimant entitled to medical benefits associated with a work injury of November 18, 2009?

3. Is claimant entitled to PPI benefits?

4. Is claimant entitled to benefits from the Workers’ Compensation Benefits Guaranty Fund?

5. Is WCBGF entitled to reimbursement from the employer of expenses paid on behalf of and to the claimant in relation to the work injury?

6. Is the claimant entitled to interest from the employer on medical costs she paid out of pocket?

7. Is the WCGBF entitled to interest from the employer on expenses paid on behalf of and to the claimant in relation to the work injury?

8. Is the Board prevented from ordering this employer to pay benefits to the claimant because of the employer’s bankruptcy filing?

FINDINGS OF FACT
Evaluation of the record as a whole establishes the following facts by a preponderance of the evidence:

1. Claimant was an employee of VFW South Anchorage Post # 9981 on November 18, 2009.  She was employed as a book keeper at the time.

2. Claimant suffered non-displaced fractures at the base of her left fourth and fifth metacarpals.
  She filed a Report of Injury (ROI) indicating she “tripped over brick by front door” injuring her left wrist on November 19, 2009.
  Claimant testified she missed no work in relation to her injury.

3. Claimant received a 1% PPI rating related to her work injury.

4. Claimant has received medical treatment from the following providers:


11/19/2009 U.S. Healthworks 


$   410.00


11/23/2009 J. Moore and E. Powell, MD

$   441.00


12/21/2009 J. Moore and E. Powell, MD

$   318.44


12/21/2009 PMSI, Inc.


$     95.35


03/17/2010 J. Moore and E. Powell, MD

$   320.00


04/16/2010 Alaska Spine Institute


$1,276.00



Total Medical Costs
$2,860.79

5. The claimant paid $410.00 to U.S. Healthworks out of pocket, but all remaining medical costs were paid by the WCBGF.  The WCGBF has also paid to claimant $1,770 in PPI benefits and $10 to Medivest for a medical bill review.

6. The employer was uninsured on November 18, 2009, when the claimant was injured.  The employer’s workers’ compensation insurance policy was canceled effective May 5, 2009, for non-payment of premium.

7. Notice of this hearing was served on the employer at its operating location.
  The officers of the corporation at the time of injury were Douglas S. Love, Charles A. Spinney, William D. Duty, James D. McClusky, and Jerry R. Watson.
  Each of these individual officers had the authority to insure the business.  Mr. Hubbard was in charge of the day to day operations of the employer.

8. Mr. Hubbard testified the employer filed for Chapter 7 bankruptcy in November 2009.  This testimony was corroborated by the claimant’s testimony that on November 18, 2009, when she was injured, she was assisting with the closing of the business after filing for bankruptcy.  Mr. Hubbard further testified the employer’s building had been sold and would be closing soon, thereby making funds available to pay creditors.

PRINCIPLES OF LAW

AS 23.30.010.  Coverage.  (a) Except as provided in (b) of this section, compensation or benefits are payable under this chapter for disability or death or the need for medical treatment of an employee if the disability or death of the employee or the employee’s need for medical treatment arose out of and in the course of the employment.  To establish a presumption under AS 23.30.120(a)(1) that the disability or death or the need for medical treatment arose out of and in the course of the employment, the employee must establish a causal link between the employment and the disability or death or the need for medical treatment.  A presumption may be rebutted by a demonstration of substantial evidence that the death or disability or the need for medical treatment did not arise out of and in the course of the employment. . . (emphasis provided).

AS 23.30.075 provides, in part: 

(a) An employer under this chapter, unless exempted, shall either insure and keep insured for the employer's liability under this chapter in an insurance company or association ... or shall furnish the board satisfactory proof of the employer's financial ability to pay directly the compensation provided for.... 
(b) If an employer fails to insure and keep insured employees subject to this chapter or fails to obtain a certificate of self-insurance from the board, upon conviction the court shall impose a fine of $10,000 and may impose a sentence of imprisonment for not more than one year . . . If an employer is a corporation, all persons who, at the time of the injury or death, had authority to insure the corporation or apply for a certificate of self-insurance, and the person actively in charge of the business of the corporation shall be subject to the penalties prescribed in this subsection and shall be personally, jointly, and severally liable together with the corporation for the payment of all compensation or other benefits in which the corporation is liable under this chapter if the corporation at that time is not insured or qualified as a self-insurer.

AS 23.30.120.  Presumptions.  (a)  In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter. 
The employee is afforded a presumption that all benefits she seeks are compensable.
 
We utilize a three-step analysis when applying the presumption of compensability.
  First, the employee must establish a "preliminary link" between the claimed disability and her employment.  Evidence needed to raise the presumption of compensability varies depending upon the claim.  In claims based on highly technical medical considerations, medical evidence is often necessary to raise the presumption.
  In less complex cases, lay evidence may be sufficiently probative to establish causation.
  Employee need only adduce “some,” “minimal,” relevant evidence
 establishing a “preliminary link” between benefits sought and the employment injury,
 or between a work-related injury and the existence of disability or impairment.
  

At this stage in our analysis we do not assess witness credibility.
  If we find such relevant evidence at this threshold step, the presumption attaches to the claim.  If the presumption is raised and not rebutted, the employee need produce no further evidence and she prevails solely on the raised but un-rebutted presumption.
  The presumption of compensability continues during the course of the claimant’s recovery from the injury and disability.
  A pre-existing condition does not disqualify a claim if the employment aggravates, accelerates or combines with the pre-existing condition to produce the disability for which compensation is sought.”
  A substantial aggravation of an otherwise unrelated condition imposes full liability on the employer at the time of the most recent injury bearing a causal relation to the disability.
  
Second, once the preliminary link is established and the presumption has attached to the claim, the burden of production shifts to the employer.  Because the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption is examined in isolation.
  The employer then has the burden to overcome the raised presumption by coming forward with substantial evidence the injury is not work related.
  We defer questions of credibility and weight we give to an employer's evidence until after we have decided whether the employer has produced a sufficient quantum of evidence to rebut the presumption that the employee's injury entitles her to the benefits she seeks.
  There are two methods for overcoming the presumption of compensability:  

(1) presenting substantial evidence that provides an alternative explanation which, if accepted, would exclude work related factors as a substantial cause of the employee’s disability; or 

(2) directly eliminating all reasonable possibilities that work was a factor in causing the employee’s disabling condition.
  

"Substantial evidence" is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.
  

At the third stage in the presumption analysis, if the employer produces substantial evidence to rebut the presumption, the presumption of compensability for the claimed benefit drops out, and the claimant must prove all elements of her case by a preponderance of the evidence.”
 The party with the burden of proving asserted facts by a preponderance of the evidence must "induce a belief" in the mind of the fact-finder that the asserted facts are probably true.
 
AS 23.30.082.  Workers’ compensation benefits guaranty fund.
(c) Subject to the provisions of this section, an employee employed by an employer who fails to meet the requirements of AS 23.30.075 and who fails to pay compensation and benefits due to the employee under this chapter may file a claim for payment by the fund. In order to be eligible for payment, the claim form must be filed within the same time and in the same manner, as a workers' compensation claim. The fund may assert the same defenses as an insured employer under this chapter….

(d) If the fund pays benefits to an employee under this section, the fund shall be subrogated to all of the rights of the employee to the amount paid, and the employee shall assign all right, title, and interest in that portion of the employee’s workers’ compensation claim and any recovery under AS 23.30.015 to the fund.  Money collected by the division on the claim or recovery shall be deposited in the fund.

(f) The division may contract under AS 36.30 (State Procurement Code) with a person for the person to adjust claims against the fund….

AS 23.30.095.  Medical treatments, services, and examinations.  (a) The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires, not exceeding two years from and after the date of injury to the employee. . . .  It shall be additionally provided that, if continued treatment or care or both beyond the two-year period is indicated, the injured employee has the right of review by the board.  The board may authorize continued treatment or care or both as the process of recovery may require. . . . 

Consistent with AS 23.30.120(a) and cases construing its language, an injured employee may raise the presumption a claim for continuing treatment or care comes within the provisions of 
AS 23.30.095(a), and in the absence of substantial evidence to the contrary this presumption will satisfy the employee’s burden of proof as to whether continued treatment or care is medically indicated.
  

AS 23.30.097.  Fees for medical treatment and services.. . .(d) An employer shall pay an employee’s bills for medical treatment under this chapter, excluding prescription charges or transportation for medical treatment, within 30 days after the date that the employer receives the provider’s bill or a completed report as required by AS 23.30.095(c), whichever is later.

AS 23.30.122.  Credibility of witnesses.  The board has the sole power to determine the credibility of a witness.  A finding by the board concerning the weight to be accorded a witness’s testimony, including medical testimony and reports, is conclusive even if the evidence is conflicting or susceptible to contrary conclusions.  The findings of the board are subject to the same standard of review as a jury’s finding in a civil action.

AS 23.30.155.  Payment of Compensation. (a)  Compensation under this chapter shall be paid periodically, promptly, and directly to the person entitled to it, without an award, except where liability to pay compensation is controverted by the employer…
(b) The first installment of compensation becomes due on the 14th day after the employer has knowledge of the injury or death. On this date all compensation then due shall be paid. . . .

(e) If any installment of compensation payable without an award is not paid within seven days after it becomes due, as provided in (b) of this section, there shall be added to the unpaid installment an amount equal to 25 percent of it.  This additional amount shall be paid at the same time as, and in addition to, the installment, unless notice is filed under (d) of this section or unless the nonpayment is excused by the board after a showing by the employer that owing to conditions over which the employer had no control the installment could not be paid within the period prescribed for the payment. . . .The additional amount shall be paid directly to the recipient to whom the unpaid installment was to be paid… (p) An employer shall pay interest on compensation that is not paid when due.  Interest required under this subsection accrues at the rate specified in 
AS 09.30.070(a) that is in effect on the date the compensation is due.

AS 23.30.190.  Compensation for permanent partial impairment; rating guides.  (a)  In case of impairment partial in character but permanent in quality. . . the  compensation is $177,000 multiplied by the employee's percentage of permanent  impairment of the whole person. The compensation is payable in a single lump sum, except as otherwise provided in AS 23.30.041 . . . .

(b) All determinations of the existence and degree of permanent impairment shall be made strictly and solely under the whole person determination as set out in the American Medical Association Guides to the Evaluation of Permanent Impairment . . . .

(c) The impairment rating determined under (a) of this section shall he reduced by a permanent impairment that existed before the compensable injury.

8 AAC 45.040. Parties….(d)  Any person against whom a right to relief may exist should be joined as a party…

(j)  In determining whether to join a person, the board or designee will consider


(1)  whether a timely objection was filed in accordance with (h) of this section.


(2)  whether the person’s presence is necessary for complete relief and due process among the parties;


(3)  whether the person’s absence may affect the person’s ability to protect and interest, or subject a party to a substantial risk of incurring inconsistent obligations;


(4)  whether a claim was filed against the person by the employee; and


(5)  if a claim was not filed as described in (4) of this subsection, whether a defense to a claim, if filed by the employee, would bar the claim.

8 AAC 45.082.  Medical treatment.  (a) The employer’s obligation to furnish medical treatment under AS 23.30.095 extends only to medical and dental services furnished by providers, unless otherwise ordered by the board after a hearing or consented to by the employer.  The board will not order the employer to pay expenses incurred by an employee without the approval required by this subsection.


(b) In this section “provider” means any person or facility as defined in 
AS 47.08.140 and licensed under AS 08 to furnish medical or dental services, and includes an out-of-state person or facility that meets the requirements of this section and is otherwise qualified to be licensed under AS 08.

. . .


(d) Medical bills for an employee’s treatment are due and payable within 30 days after the date the employer received the medical provider’s bill and a completed report on form 07-6102.  Unless the employer controverts the prescription charges or transportation expenses, an employer shall reimburse an employee’s prescription charges . . . within 30 days after the employer received the medical provider’s completed report on form 07-6102 and an itemization of the prescription numbers or an itemization of the dates of travel, destination, and transportation expenses for each date of travel. If the employer controverts

(1) a medical bill or if the medical bill is not paid in full as billed, the employer shall notify the employee and medical provider in writing the reasons for not paying all or a part of the bill or the reason for delay in payment within 30 days after receipt of the bill and completed report on form 07-6102;

(2) a prescription or transportation expense reimbursement request in full, the employer shall notify the employee in writing the reason for not paying all or a part of the request or the reason for delay within the time allowed in this section in which to make payment; if the employer makes a partial payment, the employer shall also itemize in writing the prescription or transportation expense requests not paid. . . .

8 AAC 45.142. Interest. (a) If compensation is not paid when due, interest must be paid at the rate established in. . . AS 09.30.070(a) for an injury that occurred on or after July 1, 2000.  If more than one installment of compensation is past due, interest must be paid from the date each installment of compensation was due, until paid. If compensation for a past period is paid under an order issued by the board, interest on the compensation awarded must be paid from the due date of each unpaid installment of compensation.

8 AAC 45.182. Controversion.  (a) To controvert a claim the employer shall file form 07-6105 in accordance with AS 23.30.155(a) and shall serve a copy of the notice of controversion upon all parties in accordance with 8 AAC 45.060.

11 U.S.C. §362.  Automatic stay.  (a) Except as provided in subsection (b) of this section, a petition filed under section 301, 302, or 303 of this title, . . . operates as a stay, applicable to all entities, of --

(1) the commencement or continuation, including the issuance or employment of process, of a judicial, administrative, or other action or proceeding against the debtor that was or could have been commenced before the commencement of the case under this title, or to recover a claim against the debtor that arose before the commencement of the case under this title; 

(2) the enforcement, against the debtor or against property of the estate, of a judgment obtained before the commencement of the case under this title; 

(3) any act to obtain possession of property of the estate or of property from the estate or to exercise control over property of the estate; 

(4) any act to create, perfect, or enforce any lien against property of the estate; 

(5) any act to create, perfect, or enforce against property of the debtor any lien to the extent that such lien secures a claim that arose before the commencement of the case under this title; 

(6) any act to collect, assess, or recover a claim against the debtor that arose before the commencement of the case under this title; 

(7) the setoff of any debt owing to the debtor that arose before the commencement of the case under this title against any claim against the debtor; and 

(8) the commencement or continuation of a proceeding before the United States Tax Court concerning a corporate debtor’s tax liability for a taxable period the bankruptcy court may determine or concerning the tax liability of a debtor who is an individual for a taxable period ending before the date of the order for relief under this title. 

(b) The filing of a petition under section 301, 302, or 303 of this title, . . . does not operate as a stay –

. . .
(3) under subsection (a) of this section, of any act to perfect, or to maintain or continue the perfection of, an interest in property to the extent that the trustee’s rights and powers are subject to such perfection under section 546(b) of this title or to the extent that such act is accomplished within the period provided under section 547(e)(2)(A) of this title; 

(4) under paragraph (1), (2), (3), or (6) of subsection (a) of this section, of the commencement or continuation of an action or proceeding by a governmental unit or any organization . . . to enforce such governmental unit’s or organization’s police and regulatory power, including the enforcement of a judgment other than a money judgment, obtained in an action or proceeding by the governmental unit to enforce such governmental unit’s or organization’s police or regulatory power; . . . .

The court In Re Poule,
 stated:

Filing a bankruptcy petition operates as a stay, applicable to all entities, of ‘the commencement or continuation . . . of a judicial, administrative, or other action or proceeding against the debtor. . . .”
  An exception to the stay appears in section 362(b)(4) for ‘the commencement or continuation of an action or proceeding by the governmental unit to enforce such governmental units’ police or regulatory powers.’
  Here, the Registrar’s issuance of the citation was the commencement of an administrative proceeding against the Debtor which violated the stay, unless it is within the ambit of section 362(b)(4).

There are two ‘tests’ for determining whether government acts are within the ambit of section 362(b)(4).  In In re Thomassen,
 we discussed the ‘pecuniary purpose’ test.  In Thomassen, the California Board of Medical Quality Assurance . . . initiated proceedings post-petition against one of the debtors, a physician.  The proceedings were based upon allegations of (1) gross negligence or incompetence, and (2) acts of dishonesty in financial dealings.  The debtors sought to have the proceeding stayed, but the trial court refused.  The debtors appealed, arguing that the Board’s actions were simply an attempt to force Dr. Thomassen to pay certain debts owed to persons whom he had allegedly defrauded.
  We noted that the pecuniary purpose test distinguishes ‘between governmental actions which are aimed at obtaining a pecuniary advantage for the unit in question or its citizens, and those actions which represent a direct application of the unit’s police or regulatory powers.’
  The aim of the pecuniary purpose test is

preventing the circumvention of the relief available to both debtors and general creditors under the Bankruptcy Code. . . .  State and local governmental units cannot, by an exercise of their police or regulatory powers, subvert the relief afforded by the federal bankruptcy laws.  When they seek to do so for a pecuniary purpose, they are automatically stayed, notwithstanding the exception found at [§362(b)(4)].


We noted that the charges brought against Dr. Thomassen involved malpractice, professional incompetence, and fraud in handling patients’ and employees’ money.  ‘The State’s interest in this matter is in punishing such misconduct and in preventing future acts of the type which Dr. Thomassen has been accused.  This is a valid police and regulatory interest.’
  We therefore held that the Board’s actions were excepted from the stay by §362(b)(4).

Where an employer has filed a petition in bankruptcy, we can hear and determine the merits of an employee's workers' compensation claim, but we cannot order the employer to pay benefits because those benefits are pecuniary.

The court In re Charter First Mortgage, Inc.,
 considered the second test, the ‘public policy’ test.  There, the Washington State Attorney General had commenced litigation post-petition against the debtor for violating the Washington Consumer Protection Act.  The Attorney General had sought injunctive relief against the debtor and restitution of monies on behalf of the debtors’ victims.  The debtors sought to have the Attorney General held in contempt for violating the automatic stay.  The court declined, concluding that the Attorney General’s actions were within the scope of section 362(b)(4).  The ‘public policy test attempts to distinguish between those proceedings which fulfill a public policy and those which adjudicate private rights.’
 Under this test, the court considers whether the administrative agency is exercising legislative, executive, or judicial functions.  Where the agency’s action affects only the parties immediately involved in the proceeding, it is exercising a judicial function and the debtor is entitled to the same protection from the automatic stay as if the proceeding were being conducted in a judicial form.
  Turning to the facts before it, the Charter First Mortgage court concluded that it was

totally appropriate for Washington to proceed in the state court to attempt to obtain an injunction, civil penalties and attorney’s fees and costs against debtor for alleged violation of its Consumer Protection Act.  Such state powers are a necessary and important adjunct to its responsibilities to protect its whole citizenry from deceptive consumer practices.  The authority to protect the public welfare would be largely meaningless without the power to punish and prevent.  Such steps violate neither the pecuniary purpose test nor the public policy test.


To the extent the state sought restitution for victims of the debtor’s violations of the Act, however, the court held that the proceedings were not excepted from the automatic stay.
  In light of these cases, we hold that where a state agency is attempting to punish a debtor for fraudulent conduct by assessing civil penalties, or where it is attempting to prevent future occurrences of fraud through injunctive relief, the action comes within the scope of section 362(b)(4).

. . .

In the case at bar, the Debtor was charged with violations of the Contractor’s Licensing Law (citations omitted). . . .  The Contractor’s Licensing Law is a legitimate exercise of California’s police power and the acts involved in this case are of a type the state has a legitimate interest in punishing and preventing.  We conclude, therefore, that the Registrar’s assessment of civil penalties against the Debtor comes within the ambit of section 362(b)(4) and the penalties are valid. . . .  

Numerous other courts have concluded the stay does not bar government agencies from investigating, punishing and preventing “fraudulent” activities by bankruptcy debtors.
  

In Re Dobrova d/b/a Omega Pizza,
 the board said:

Because of Respondents’ flagrant and prolonged violation of the Alaska Workers’ Compensation Act regarding obtaining and maintaining workers’ compensation insurance and because of their failure to pay an injured employee in accordance with our order, we find it is particularly important that this matter be referred to the State of Alaska Attorney General’s Office for prosecution to seek all the appropriate criminal and civil sanctions.  We will request the Commissioner of Labor to make the necessary referral.


We find Dobrova and Omega Pizza have filed for protection of the federal bankruptcy court.  We find that not all governmental actions are necessarily stayed by the filing of federal bankruptcy proceedings.  The ‘valid exercise of the . . . regulatory power of a governmental unit’ may proceed despite a bankruptcy action.
  We have previously ruled in a similar proceeding that our actions in issuing a stop order prohibiting an uninsured employer from using employee labor is exempt under from the automatic stay provisions of the bankruptcy act.
  We believe referral of this matter to the Attorney General’s office for prosecution is a valid exercise of our regulatory power, and our action is not stayed by the bankruptcy petition.

In Re Veys
 considered the effect a bankruptcy stay had on the board’s ability to levy fines on uninsured employers.  In that case, the debtor had already filed a petition for bankruptcy and obtained a stay; the parties subsequently stipulated to the amount of penalties to be levied and the board decided the stay’s effect on the parties’ agreement.  The board concluded “the present proceeding is an exercise of the Alaska Legislature’s police, public welfare and regulatory powers under law, as delegated to the Department, and therefore we conclude this proceeding is excepted from the automatic stay under 11 U.S.C. § 362(b)(4).”
  Veys also said:

We conclude under the decisions of In re: Poule and In re: Adkins that the civil penalty sought in this proceeding is a ‘fine, penalty or forfeiture,’ is not sought as compensation for actual pecuniary loss, and is imposed ‘with respect to a transaction or event that occurred’ less than three years before the date of filing of the petition in bankruptcy for the subject debtors.  The failure to obtain workers’ compensation coverage occurred less than three years prior to the filing of the debtors’ bankruptcy petitions.

ANALYSIS

The claimant contends she was injured in the course and scope of her employment when she tripped over a brick entering the building in which the employer is located.  The claimant further contends she suffered an injury for which she sought medical treatment and received a PPI rating, and these costs should be paid by the employer.

The employer admits the claimant was an employee and was injured in the course and scope of employment.  The employer further admits it is responsible for the claimant’s medical costs and PPI benefits.

The WCBGF contends the employer is responsible for reimbursing it the amounts paid to medical providers and the employee for medical treatment and PPI.  The employer does not dispute this claim.

1. Did claimant’s disability and need for medical care arise during the course and scope of her employment for the employer?

Applying the presumption analysis to the purported work injury, claimant has provided “some,” “minimal,” “relevant” evidence she was injured in the course and scope of her employment for Employer on November 18, 2009.  Claimant stated she tripped over a brick and fell while entering the employer’s building in order to help close out the business after the employer filed for bankruptcy.    The claimant also testified she sought care the next day at U.S. Healthworks for pain in her wrist and with Elisha Powell, MD, on November 23, 2009.  Dr. Powell noted in the medical record from that visit the claimant “fell onto her left…wrist while she was going to work…she tripped on a brick outside the door….”
  The claimant’s testimony coupled with the documentation by Dr. Powell in the medical record is sufficient to attach the presumption of compensability at this stage of the analysis.

Where, as here, the preliminary link is established, the employer must come forward with substantial evidence the injury was not work related.  The employer has not offered any evidence to rebut the presumption; rather the employer has admitted the employee was injured in the course and scope of her employment.  Employer has failed to provide sufficient evidence eliminating work as a factor in claimant’s injury, her disability or her need for medical care following a work injury on November 18, 2009.  Employer has thus failed to produce a sufficient quantum of evidence to rebut the presumption of compensability, and claimant prevails on the raised but un-rebutted presumption.  Claimant was injured in the course and scope of her employment and is entitled to benefits under the Act.  

2. Is claimant entitled to medical benefits associated with a work injury of November 18, 2009?

The law requires an employer to furnish reasonable and necessary medical, surgical and other treatment, including prescription medicines and transportation expenses, to an injured worker.   Claimant presented evidence sufficient to raise the presumption of compensability for her claim for medical benefits for the medical care she received for her wrist injury, from November 18, 2009.  Employer failed to rebut the presumption.  Accordingly, claimant is entitled to reasonable and necessary medical care.  Claimant sought treatment at U.S. Healthworks, from Dr. Powell, and radiological services from PMSI, Inc., as well as a PPI rating from Shawn Johnston, MD, at the Alaska Spine Institute.  There is no allegation any of this medical care was other than reasonable and necessary; therefore employer is responsible for payment to all providers from whom claimant has received treatment related to the work injury.

3. Is claimant entitled to PPI benefits?

The law requires an employer to compensate an injured worker for an impairment partial in character, but permanent in quality, but not resulting in permanent total disability.  The compensation is $177,000, multiplied by the employee’s percentage of permanent impairment of the whole person.  Any impairment rating must be reduced by any permanent impairment existing before the compensable injury.  A rating for permanent partial impairment is a medical benefit under AS 23.30.095, to which an employee is entitled after sustaining a compensable injury.  It must be conducted when the injured worker has attained medical stability.  Claimant has received a rating from Dr. Johnston of 1%, a benefit to which she is entitled.

4. Is Claimant entitled to benefits from the Workers’ Compensation Benefits Guaranty Fund?

Under AS 23.30.082, WCBGF provides benefits when an employer (1) fails to comply with the requirements of AS 23.30.075, (2) fails to pay benefits due under the Alaska Workers' Compensation Act, (3) the employee files a workers' compensation claim against the WCBGF, (4) the claim is “duly authorized,” and (5) the WCBGF has sufficient funds appropriated to pay the claim.  AS 23.30.082 is interpreted as restorative in nature, protecting injured workers' entitlement to benefits.
 AS 23.30.082(a) provides that funds may be appropriated to the WCBGF to (1) pay claims, (2) administer the funds, and (3) cover legal expenses. We find, under AS 23.30.082(c), the WCBGF is required to pay compensation and benefits to an employee where the employer is uninsured and fails to pay compensation and benefits due to the employee under the Act. The WCBGF is a creature of statute.  The payment of benefits due from the uninsured employer, but not paid, are potentially payable by the WCBGF only under the terms of AS 23.30.082(c).

Employer has been found to have failed to comply with the requirements of AS 23.30.075 at the time of claimant’s injury. Accordingly, WCBGF is liable for the benefits due claimant.  WCBGF has the standing and authority to “assert the same defenses as an insured employer under this chapter.”
  Claimant is entitled to benefits from the WCBGF, and WCBGF has paid many of those benefits.

5. Is WCBGF entitled to reimbursement from the employer of expenses paid on behalf of and to the claimant in relation to the work injury?

Pursuant to AS 23.30.082(d), when the WCBGF pays benefits to an employee, the fund stands in the shoes of the employee and can seek reimbursement of those benefits from the employer.  In this case the WCGBF has paid indemnity benefits to the employee and medical costs to providers on behalf of the employee and, therefore, is entitled to seek reimbursement from the employer of these funds.

6. Is the claimant entitled to interest and penalties from the employer on medical costs she paid out of pocket?

The law requires timely payment of compensation to an injured worker, the first installment of which becomes due on the 14th day after the employer has knowledge of the injury, unless compensation is controverted according to AS 23.30.155(a) and 8 AAC 45.182.  This uninsured employer did not controvert claimant’s claim.  If any installment of compensation payable without an award is not paid within seven days after it becomes due, there shall be added to the unpaid installment an amount equal to 25 percent of it.  The law requires payment of interest to an injured worker on compensation that is not paid when due.  Awards of interest are intended to compensate the recipient for the lost time value of monies otherwise owed.  Interest accrues on late-paid time-loss compensation, as well as on late-paid medical benefits.  Claimant is entitled to interest on late-paid out of pocket medical expense of $410.00 paid to U.S. Healthworks.  Interest accrues at the rate specified in AS 09.30.070 in effect on the date the compensation is due, in this case at 3.5%.  

7. Is the WCGBF entitled to interest from the employer on expenses paid on behalf of and to the claimant in relation to the work injury?

Standing in the shoes of the employee, the WCBGF is entitled to interest from the employer on all benefits it paid to or on behalf of the claimant for the same reasons the claimant is entitled to interest.

8. Is the Board prevented from ordering this employer to pay benefits to the claimant because of the employer’s bankruptcy filing?

Where an employer has filed a petition in bankruptcy, we can hear and determine the merits of an employee's workers' compensation claim, but we cannot order the employer to pay benefits.  AS 23.30.075(b) provides for the officers of a corporation and the person actively in charge of the business to be held personally, jointly and severally liable together with the corporation for the payment of all compensation owed under the Act when the employer is uninsured.  The liability of the officers and the person actively in charge of the business is separate from that of the uninsured corporate employer.  While the employer is protected by the automatic stay the officers of the corporation and the person actively in charge of the business are not, the Act provides that the officers and the person actively in charge of the business must also be held responsible.  We found above the claimant is entitled to benefits and the WCBGF is entitled to reimbursement, and while we cannot at this time order the employer to pay those benefits, we can order the officers of the corporation and the person actively in charge of the business to pay benefits. 

CONCLUSIONS OF LAW
1. Claimant’s disability and need for medical care arose in the course and scope of her employment for the employer.

2. Claimant is entitled to medical benefits associated with the work injury of November 18, 2009.

3. Claimant is entitled to payment for her 1% permanent partial impairment.

4. Claimant is entitled to penalties and interest for late paid benefits by the employer.

5. The claimant is entitled to benefits from the WCBGF and the WCBGF has paid the claimant benefits.

6. The WCBGF is entitled to reimbursement from the employer of all benefits paid to or on behalf of the claimant, and penalties and interest on those benefits.

7. The officers of the employer, as well as the person actively in charge of the business, are personally, jointly and severally liable for the benefits owed to the claimant and/or the WCBGF.

ORDER

1. Douglas S. Love, Charles A. Spinney, William D. Duty, James D. McClusky, and Jerry R. Watson, along with Steven Hubbard, are personally, jointly and severally liable with the employer for all benefits owed to the claimant and/or the WCBGF.  
2. Douglas S. Love, Charles A. Spinney, William D. Duty, James D. McClusky, Jerry R. Watson and Steven Hubbard shall pay the claimant $410.00 for reimbursement of out of pocket medical expenses plus a penalty of $102.50, and interest at the rate of 3.5%, from November 19, 2009, until paid in full.
3. Douglas S. Love, Charles A. Spinney, William D. Duty, James D. McClusky, Jerry R. Watson and Steven Hubbard shall pay the WCBGF $4,230.79 plus a penalty of $1,057.70 and interest at the rate of 3.5% from the date of payment
 until paid in full as reimbursement for benefits owed and paid to or on behalf of the claimant.
4. On the board’s own motion a hearing will be scheduled in 30 days on the issue of the need for an order of default, an issue over which the board retains jurisdiction.
Dated in Anchorage, Alaska on August 4, 2010.
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APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.
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I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of JANA ESTES, employee / applicant v. VFW SOUTH ANCHORAGE POST #9981, employer, uninsured, and WORKERS’ COMPENSATION BENEFITS GUARANTY FUND, and WILTON ADJUSTMENT SERVICE, INC., Adjuster, defendants; Case No. 200916675; dated and filed in the office of the Alaska Workers’ Compensation Board in Anchorage, Alaska, on August 4, 2010.
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