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ALASKA WORKERS’ COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	JAKE W. GALLEY,  
                                                  Employee, 

                                                     Applicant.

                                                   v. 

DENALI MECHANICAL, INC.,
                                                  Employer,

                                                   and 

ALASKA NATIONAL INS. CO.,
                                                  Insurer,

                                                     Defendant.
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	FINAL DECISION AND ORDER

AWCB Case No.  200904517
AWCB Decision No.  10-0146
Filed with AWCB in Fairbanks, Alaska

on August 27, 2010

	
	
	


Employee’s claim for attorney’s fees and costs was heard on July 29, 2010, in Fairbanks, Alaska.  Attorney Michael Wenstrup represented Employee.   Attorney Theresa Hennemann represented Employer and its insurer.  The record closed at the conclusion of the hearing on July 29, 2010.


ISSUE
Employee contends he is entitled to an award of attorney’s fees and costs because his attorney worked to secure payment of permanent partial impairment (PPI) benefits to Employee.

Employer contends it was not the action of Employee’s attorney, but of Employer and its attorney that resulted in the additional PPI payment to Employee, and Employee is therefore not entitled to an award of attorney’s fees and costs.

Is Employee entitled to an award of attorney’s fees and costs under AS 23.30.145?


FINDINGS OF FACT
1) On April 4, 2009, Employee injured his right knee when he slipped on the ice while working for Employer.

2) Employer initially accepted liability for the injury to the right knee and began paying temporary total disability (TTD) benefits.

3) On September 11, 2009, Employee underwent an employer’s medical examination (EME) by Ilmar Soot, M.D.  Dr. Soot opined Employee had a 1% whole person impairment attributed to a meniscus injury.

4) On November 24, 2009, Employee obtained a PPI rating from Cary Keller, M.D.  In his two-page report filed with the board, Dr. Keller’s opined Employee had a six percent whole person impairment.

5) On January 6, 2010, Employer received a copy of Dr. Keller’s PPI rating report.

6) On January 7, 2010, Employer filed a controversion notice, specifically denying any PPI rating above 1%, based on Dr. Soot’s EME opinion.

7) On February 5, 2010, Mr. Wenstrup filed an entry of appearance and a workers’ compensation claim on behalf of Employee.  In his claim, Employee sought a 6% PPI rating, penalty, interest, a finding of unfair or frivolous controversion, and a second independent medical evaluation (SIME).

8) On February 5, 2010, Mr. Wenstrup sent Employer’s claims adjuster Rose Etheridge a letter accompanying a copy of his entry of appearance and Employee’s claim.  Mr. Wenstrup demanded payment of an additional 5% percent PPI rating, penalties and interest, and informed Ms. Etheridge of the possibility the board would award double attorney fees “due to the limited nature of this claim.”

9) On March 5, 2010, Ms. Hennemann responded to Mr. Wenstrup’s February 5, 2010, letter.  Ms. Hennemann stated Dr. Keller’s PPI rating was not an acceptable rating as it lacked any explanation of Dr. Keller’s rating calculation.  Specifically, Ms. Henneman stated “Dr. Keller’s single paged sheet containing his final rating does not provide any of the explanation required under the AMA Guides.”  She further stated Employer “has not and is not resisting payment on additional ratable impairment so long as the rating comports with the practices and standards of the AMA Guides, 6th Edition.”

10) On March 8, 2010, Employer sent Dr. Keller a letter requesting clarification of his 6% PPI calculation.  Specifically, Employer requested details of which chart, diagnostic criteria, class, and severity grade Dr. Keller used in calculating Employee’s PPI rating.

11) On March 10, 2010, Dr. Keller responded to Employer’s request for clarification with an addendum to his November 24, 2009, PPI rating.  Dr. Keller clarified which tables and charts he used in calculating the 6% PPI rating.  He further stated “none of 6% is based on meniscal injury,” and attributed the full 6% to the cruciate ligament injury.

12) On April 1, 2010, Employer filed a medical summary, which included Dr. Keller’s addendum report and a handwritten explanation of his initial rating, along with the second page of the two-page PPI rating dated November 24, 2009.  The first page of Dr. Keller’s November 24, 2009, PPI rating was not included.

13) On April 1, 2010, Ms. Hennemann sent a letter to Mr. Wenstrup informing him that when it first received Dr. Keller’s initial “unexplained” PPI rating, the adjuster, following the insurer’s “standard procedures,” had requested clarification of Dr. Keller’s PPI rating.  Ms. Hennemann further stated, based on Dr. Keller’s explanation, Employer accepted liability for the 6% PPI rating and was issuing a check to Employee for the additional PPI benefits.

14) On April 6, 2010, Employer issued a check for $10,620, representing a 6% PPI payment, to Employee.  This PPI payment was for 1% higher than Employee had sought in his claim, as Employer accepted liability for the full 6% Dr. Keller attributed to the cruciate ligament, in addition to the previously paid 1% Dr. Soot attributed to the meniscal injury.

15) The fact that Employee retained an attorney induced Employer to seek clarification of Dr. Keller’s PPI rating, in an effort to resolve the dispute.
16) On April 21, 2010, Employee filed an affidavit of readiness for hearing, requesting a hearing on his February 5, 2010, claim.

17) On June 4, 2010, the parties attended a prehearing conference and agreed the sole remaining issue for hearing was whether Employee was entitled to an award of attorney’s fees and costs.  The board designee scheduled a hearing for July 29, 2010.

18) On July 27, 2010, Employer submitted a hearing brief.  Attached as Exhibit B to the brief was a one-page document signed by Dr. Keller, identified in the brief as Dr. Keller’s PPI rating of November 24, 2009.  It did not include the first page of the rating.

19) At the July 29, 2010 hearing, the panel chair requested a date-stamped copy of Dr. Keller’s PPI rating, showing the date Employer received the rating.  Employer’s adjuster, appearing with Employer’s counsel, produced the report, which was a two-page document date-stamped January 6, 2010.  On the first page of his report, Dr. Keller listed the table, diagnosis, assigned class, grade modifier adjustments, and assigned grades he relied on in reaching his 6% whole person impairment.

20) On July 26, 2010, Employee filed an affidavit outlining the attorney’s fees and costs Employee incurred.

21) On July 29, 2010, Employee filed a supplemental affidavit of attorney’s fees and costs, itemizing the 22.1 hours Employee’s counsel worked in representing Employee.  Employee’s counsel bills at an hourly rate of $275.  Employee seeks attorney fees totaling $6,077.50.  Employee’s counsel billed 11.8 hours of work before Employer issued payment for the claimed PPI benefits.

22) Employee’s attorney represented at hearing that the hours reflected in his fee affidavit are accurate.
23) Employer does not dispute Employee’s claimed billable rate.
24) Employee’s claimed billable rate is reflective of similarly experienced claimant’s attorneys, as awarded in other cases.
PRINCIPLES OF LAW

AS 23.30.145.  Attorney fees.  (a) Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 percent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 percent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded.  When the board advises that a claim has not been controverted, but further advises that bona fide legal services have been rendered in respect to the claim, then the board shall direct the payment of the fees out of the compensation awarded.  In determining the amount of fees the board shall take into consideration the nature, length, and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries. 

(b) If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including reasonable attorney fees.  The award is in addition to the compensation or medical and related benefits ordered. . . .
AS 23.30.155.  Payment of compensation. . . .

. . .
(b) The first installment of compensation becomes due on the 14th day after the employer has knowledge of the injury or death.  On this date all compensation then due shall be paid.  Subsequent compensation shall be paid in installments, every 14 days, except where the board determines that payment in installments should be made monthly or at some other period.

AS 23.30.190.  Compensation for permanent partial impairment; rating guides.    (a) In case of impairment partial in character but permanent in quality, and not resulting in permanent total disability, the compensation is $177,000 multiplied by the employee’s percentage of permanent impairment of the whole person.  The percentage of permanent impairment of the whole person is the percentage of impairment to the particular body part, system, or function converted to the percentage of impairment to the whole person as provided under (b) of this section.  The compensation is payable in a single lump sum, except as otherwise provided in AS 23.30.041, but the compensation may not be discounted for any present value considerations.

(b) All determinations of the existence and degree of permanent impairment shall be made strictly and solely under the whole person determination as set out in the American Medical Association Guides to the Evaluation of Permanent Impairment, except that an impairment rating may not be rounded to the next five percent.  The board shall adopt a supplementary recognized schedule for injuries that cannot be rated by use of the American Medical Association Guides.

(c) The impairment rating determined under (a) of this section shall be reduced by a permanent impairment that existed before the compensable injury.  If the combination of a prior impairment rating and a rating under (a) of this section would result in the employee being considered permanently totally disabled, the prior rating does not negate a finding of permanent total disability.

In Popa v. Schlumberger Wireline,
 the Board discussed the necessary elements of a valid PPI rating:

For there to be a valid rating, physicians must identify the edition, pages and tables of the Guide relied upon, in support of their ratings. Without this information the Board cannot compare the clinical findings and conclusions with the Guides criteria to determine whether or not the impairment estimates accurately reflect those criteria (footnote omitted).  For example, in the Guides 5th Ed. at p. 21 §2.6 Preparing Reports, it provides guidance on the kinds of information a rating physician is expected to provide as well as a standard form that could be used as a cover sheet on the rating report. The standard form provides a section that for each body part or system, the rater provides the chapter and table numbers as well as the whole person impairment. By requiring the rating physician abide by the rating protocol, reference tables and reviewing the recommendations in the Guides 5th, we may verify whether or not all necessary information was collected and considered by the rating physician.

In Wise Mechanical Contractors v. Bignell,
 the Alaska Supreme Court held attorney fee awards should be reasonable and fully compensatory, considering the contingency nature of representing injured workers. The Court required consideration of a “contingency factor” in awarding fees to claimant’s attorneys, recognizing they only receive fee awards when they prevail on the merits of the claim.
  The Supreme Court further stated in Childs v. Copper Valley Elec. Assoc.
 attorney's fees in workers’ compensation cases should be fully compensatory and reasonable, in order that injured workers have competent counsel available to them.

In Lewis-Walunga v. Municipality of Anchorage,
 the Alaska Workers’ Compensation Appeals Commission discussed the factors to consider in determining whether to award more than the statutory minimum attorney’s fees under AS 23.30.145.  The commission noted fees exceeding the minimum fee awarded under AS 23.30.145(a) or awarded under AS 23.30.145(b) must be “fully compensatory for the benefits obtained, but they must also be reasonable.”
  The Commission specifically rejected Appellant’s argument that awards of less than full requested fees in claims with small benefit awards would result in attorneys rejecting cases with potentially low benefit awards, leaving injured workers without legal representation.
  The commission remanded the case, determining the board’s failure to make sufficient findings to justify its decision to award reasonable fees under AS 23.30.145(b) was plain error.
  
ANALYSIS

Is Employee entitled to an award of attorney’s fees and costs under AS 23.30.145?

Employer contends it never resisted paying the additional PPI benefits and denied payment only because Dr. Keller’s initial PPI rating was facially invalid.  Employer argues the PPI rating was invalid because it failed to show how Dr. Keller calculated the impairment rating.  Employer’s counsel repeatedly referenced the “one-page” report of Dr. Keller, as filed in a medical summary on March 10, 2010, and attached as Exhibit B to Employer’s hearing brief.  However, at the hearing, upon request by the hearing officer, Employer’s adjuster submitted a  copy of Dr. Keller’s report date-stamped January 6, 2010, which had two pages.  The first page had not been previously submitted by Employer, and it is unclear whether Employer’s counsel was aware of or had access to both pages prior to the hearing.  The two-page report stated the diagnosis, class, grade modifier adjustments, and assigned grade Dr. Keller used to calculate Employee’s impairment rating.  This information shows how Dr. Keller reached his opinion Employee has a 6% whole person impairment, and is sufficient to establish a facially valid PPI rating.

Employer initially received Dr. Keller’s PPI rating on January 6, 2010.  On January 7, 2010, Employer filed its controversion notice denying additional PPI benefits above 1% paid, and based its controversion notice on Dr. Soot’s EME report.  Employer did not state in its controversion notice Dr. Keller’s PPI rating was invalid or in any way inadequate.  It was not until March 8, 2010, fully two months after receiving Dr. Keller’s PPI rating and one month after Mr. Wenstrup entered his appearance and filed a claim on Employee’s behalf that Employer requested additional information from Dr. Keller to support his PPI rating.  While Mr. Wenstrup did not seek clarification from Dr. Keller, it was the fact Employee retained counsel that induced Employer to seek clarification of the rating in an attempt to resolve any dispute.  Employee’s counsel performed valuable work on behalf of Employee which resulted in Employer’s payment of additional benefits, and Employee is entitled to an award of attorney’s fees.

Employee’s Supplemental Affidavit of Attorney’s Fees outlines Employee’s counsel’s fees incurred in securing benefits for Employee.  Employee’s counsel worked a total of 22.1 hours throughout his representation of Employee, billed at $275 per hour.  Employer has not objected to Employee’s claimed billable rate, and the claimed hourly rate is reflective of similarly experienced claimant’s attorneys, as awarded in other cases.

Employer questioned certain hours expended, but the employee’s counsel represented at hearing and in his affidavit that the itemized hours are accurate.  While this was not a complex case, Employee’s counsel spent 11.8 hours before Employer accepted the claim for PPI benefits.  This time was spent consulting with Employee, reviewing the file and medical records, corresponding with Employer, and preparing and filing Employee’s claim.  The majority of the remaining claimed hours were spent in preparation for the successful prosecution of Employee’s claim for attorney’s fees.  Considering the nature, length, and complexity of services performed, Employer’s resistance, and benefits resulting to Employee from the services obtained, the total claimed attorney fees are reasonable for the successful prosecution of Employee’s claim.

CONCLUSIONS OF LAW
Employee is entitled to an award of itemized attorney’s fees of $6,077.50 under AS 23.30.145(b).

ORDER
Employer shall pay Employee $6,077.50 in itemized attorney fees, under AS 23.30.145(b).


Dated in Fairbanks, Alaska on August 27, 2010.





ALASKA WORKERS’ COMPENSATION BOARD






/s/












Amanda K. Eklund, Designated Chair
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Debra Norum, Member






/s/












Damian Thomas, Member
If compensation is payable under terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in the Alaska Workers’ Compensation Appeals Commission.  If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order declaring the amount of the default.

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the board and all other parties to the proceedings before the board. If a request for reconsideration of this final decision is timely filed with the board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127.
An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128.
RECONSIDERATION
A party may ask the board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION
I hereby certify . the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of JAKE W. GALLEY employee/applicant; v. DENALI MECHANICAL INC, employer; AK NATIONAL INS CO, insurer/defendants; Case No. 200904517; dated and filed in the office of the Alaska Workers’ Compensation Board in Fairbanks, Alaska, on August 27, 2010.






/s/












Maureen I. Johnson, Office Assistant II
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