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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512

Juneau, Alaska 99811-5512

	FLOYD D. CORNELISON, 

                                                 Employee, 

                                                    Applicant

                                                   v. 

RAPPE EXCAVATING, INC,

                                                 Employer,

                                                   and 

TIG PREMIER INS CO,

                                                 Insurer,

                                                   Defendant(s).
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	INTERLOCUTORY

DECISION AND ORDER

AWCB Case No.  199609785
AWCB Decision No.  10-0153
Filed with AWCB Anchorage, Alaska 

on September 9, 2010


The Alaska Workers’ Compensation Board (Board) heard the parties’ dispute concerning Employer’s proposed deposition of Floyd D. Cornelison on September 8, 2010, in Anchorage, Alaska.  Attorney Richard Harren represents Mr. Cornelison (Claimant).   Attorney Robert Griffin represents the employer and insurer (collectively, Employer).  The matter was scheduled for oral argument, without presentation of witnesses, as a procedural day hearing.  The record closed at the hearing’s conclusion on September 8, 2010.


ISSUES
Claimant contends Employer’s deposition of Claimant should begin at 9:00 a.m. and end at noon; should be conducted at the office of Claimant’s counsel rather than at the location of Employer’s choosing; Claimant should be permitted to move around during the questioning and take breaks or terminate the interrogation as he deems necessary; if additional days are needed, there be at least one intervening day; and Claimant’s wife be present during the entire deposition.  Claimant further contends the deposition should be conducted by his counsel, with Employer’s counsel cross-examining, rather than by Employer’s counsel conducting its own inquiry; or alternatively, for every 45 minutes of questioning by Employer’s counsel, Claimant’s counsel be permitted 15 minutes of cross-examination.  Claimant argues he should be allowed these accommodations in order to reduce his stress, increase his understanding, extend his energy, balance his ability to answer accurately while managing his medicine and controlling his pain, and to assist his counsel.

Employer does not oppose beginning deposition days at 9:00 a.m. and ending at noon, nor allowing Claimant to move around the deposition room during questioning, or to take breaks, so long as Claimant understands and agrees his break time will not be counted as part of Employer’s deposition time, and may require additional morning sessions to conclude the deposition.  Having received the assurance from Claimant’s counsel he has a conference room sufficient in size to accommodate a split-screen videographer, Employer does not object to taking Claimant’s deposition at his counsel’s office in Wasilla.  Employer objects to Claimant’s counsel conducting Employer’s direct examination, to allowing Claimant’s counsel 15 minutes of questioning after every 45 minutes of questioning by Employer’s counsel, and to Claimant’s wife being in attendance during the deposition if she will be a witness in this case.
1. Should the deposition begin at 9:00 a.m. and end at noon?

2. Should Employer conduct its deposition of Claimant at the office of Claimant’s counsel?

3. Should Claimant be permitted to move around the deposition room during questioning and take breaks as necessary?

4. If more than one deposition session is needed, should additional days be scheduled with at least one intervening day?

5. Should Claimant’s counsel be permitted to conduct Employer’s direct examination of Claimant? Alternatively, after every 45 minutes of questioning by Employer, should Claimant’s counsel be permitted 15 minutes to ask questions?

6. Should Claimant’s wife be present during the deposition?


PRINCIPLES OF LAW

AS 23.30.001.  Intent of the legislature and construction of chapter.  It is the intent of the legislature that

1) this chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this chapter;

2) worker’s compensation cases shall be decided on their merits except where otherwise provided by statute;

3)  this chapter may not be construed by the courts in favor of a party;

4) hearings in workers’ compensation cases shall be impartial and fair to all parties and that all parties shall be afforded due process and an opportunity to be heard and for their arguments and evidence to be fairly considered.

AS 23.30.108.  Prehearings On Discovery Matters; Objections to Requests For Release of Information; Sanctions For Noncompliance. …(c) At a prehearing on discovery matters conducted by the board’s designee, the board’s designee shall direct parties to sign releases or produce documents, or both, if the parties present releases or documents that are likely to lead to admissible evidence relative to an employee’s injury.  If a party refuses to comply with an order by the board’s designee or the board concerning discovery matters, the board may impose appropriate sanctions in addition to any forfeiture of benefits, including dismissing the party’s claim, petition, or defense.  
AS 23.30.108(c) gives the board designee authority and responsibility to decide all discovery issues at the prehearing conference level, with the right of both parties to seek board review.  Smith v. CSK Auto, Inc., AWCAC Decision No. 002 (January 27, 2006).  Although the first sentence of that subsection specifically refers to "releases" and "written documents,” the subsection repeatedly uses the broader term "discovery" as its subject matter.  AS 23.30.108 is interpreted to apply to the general subject of discovery. See also 8 AAC 45.065(a)(10).  

AS 23.30.115.  Attendance and fees of witnesses.  

(a) … the testimony of a witness may be taken by deposition or interrogatories according to the Rules of Civil Procedure.

AS 23.30.135.  Procedure before the board.  In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided in this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .

The board has authority to hear and decide all issues in respect to a claim.  Alcan Electric v. Hope, AWCAC Decision No. 112, at 5 (July 1, 2009).
8 AAC 45.054.  Discovery. (a) The testimony of a material witness, including a party, may be taken by written or oral deposition in accordance with the Alaska Rules of Civil Procedure.

AS 09.20.180.  Exclusion of witnesses from courtroom.  Except as provided in AS 12.61.010 and AS 47.12.110(b), upon the request of either party the judge may exclude from the courtroom any witness of the adverse party not under examination at the time so that the witness may not hear the testimony of other witnesses.

Alaska Rules of Civil Procedure. Rule 26. General Provisions Governing Discovery; Duty of Disclosure… 

(c) … the court in which the action is pending or alternatively, on matters relating to a deposition, the court in the judicial district where the deposition is to be taken may make any order which justice requires to protect a party or person from annoyance, embarrassment, oppression, or undue burden or expense, including one or more of the following:…


(2)  that the disclosure or discovery may be had only on specified terms and conditions, including a designation of the time or place;…

(5) that discovery be conducted with no one present except persons designated by the court;…

Alaska Civil Rule 30 authorizes a party to conduct discovery through an oral deposition of a party or witness.

Alaska Rules of Civil Procedure. Rule 30. Depositions Upon Oral Examination.  

(a) When Depositions May be Taken; When Leave is Required.

(1) A party may take the testimony of any person, including a party, by deposition upon oral examination without leave of court…

(b) Notice of Examination:  General Requirements; …(1)  A party desiring to take the deposition of any person upon oral examination shall give reasonable notice in writing to every other party to the action.  The notice shall state the time and place for taking the deposition and the name and address of each person to be examined…

(c) Examination and Cross-Examination…Examination and cross-examination of witnesses may proceed as permitted at the trial under provisions of the Rules of Evidence…

(d) Schedule and Duration; Motion to Terminate or Limit Examination. 
  
(1)…Continual and unwarranted off the record conferences between the deponent and counsel following the propounding of questions and prior to the answer or at any time during the deposition are prohibited.

   
(2)
Depositions shall be of reasonable length.  Oral depositions shall not, except pursuant to stipulation of the parties or order of the court, exceed six hours in length for parties…The court shall allow additional time consistent with Rule 26 (b)(2) if needed for a fair examination of the deponent or if the deponent or another party impedes or delays the examination…

Alaska Rules of Evidence.  Rule 611.  Mode and Order of Interrogation and presentation.  (a)  Control by Court.  The court shall exercise reasonable control over the mode and order of interrogation of witnesses and presenting evidence so as to (1) make the interrogation and presentation effective for the ascertainment of the truth, (2) avoid endless consumption of time, and (3) protect witnesses from harassment or undue embarrassment.

Alaska Rules of Evidence.  Rule 615.  Exclusion of Witnesses.


At the request of a party the court may order witnesses excluded so that they cannot hear the testimony of other witnesses, and it may make the order on its own motion.  This rule does not authorize exclusion of 

(1) A party who is a natural person;

(2) An officer or employee of a party which is not a natural person designated as its representative by its attorney;

(3) A person whose presence is shown by a party to be important to the presentation of the party’s cause; 

(4) The victim of the alleged crime or juvenile offense during criminal or juvenile proceedings when the accused has the right to be present; in this paragraph, “victim” has the meaning given in AS 12.55.185.

Evidence Rules Commentary.  Rule 615.  Exclusion of Witnesses.

The efficacy of excluding or sequestering witnesses has long been recognized as a means of discouraging and exposing fabrication, inaccuracy and collusion.  These are compelling reasons for exclusion in both criminal and civil trials.  (footnote omitted).

This rule, similar to both Alaska R. Civ. P. 43(g)(3), which it supersedes, and AS 09.20.180, differs in a few respects.  First, it not only provides the court with the traditional power to order exclusion at the request of a party, but also provides that the court may order exclusion on its own motion.  Secondly, it permits a party to request exclusion of any witness, not just a witness called by an adverse party.  A witness called by a party may not be aligned with that party for all purposes, so that the party calling him may still have an interest in preventing him from hearing the testimony of other witnesses.

Federal Rule 615 makes exclusion upon request by a party a matter of right.  Following the prevailing view, that expressed in AS 09.20.180, this rule permits the trial judge discretion in granting requests.  The practical difference between the rules should be minimal, since there is rarely a good reason to deny a sequestration request; the procedure is simple and the possible benefit to be derived by a party is enormous.  Inconsistent testimony as a result of sequestering witnesses gives rise to two possible inferences:  (1) that an honest mistake was made, suggesting inaccuracy to the factfinder, or , (2) that collusion or perjury has taken place.  Both of these inferences may greatly influence the trial.  Although it is often difficult to assess the likelihood that sequestration will elicit inconsistent testimony that could not be elicited from witnesses who heard each other testify, the possibility exists in virtually every case.  The most honest witness may shade testimony, perhaps only subconsciously, to make it fit the pattern established by other witnesses.  Only in exceptional circumstances are there sufficient reasons for denying exclusion….

Several categories of persons are excepted from exclusion by this rule…(3)  The final category contemplates such persons as an agent who handled the transaction being litigated or an expert needed to advise counsel in the management of the litigation.  (footnote omitted).  Whether the assistance of such a person is “essential” is something that the trial judge must decide by weighing the benefits of assistance to one party against the possible benefits of another party of excluding the person as a future witness…


FINDINGS OF FACT 
The findings here are limited to those necessary to answer the narrow issues pertaining to Employer’s proposed deposition of Claimant.  The following facts are established by a preponderance of the evidence: 

1) Claimant sustained a low back injury on May 20, 1996, while shoveling dirt.
  Employer accepted the compensability of the injury, paying medical and temporary total disability (TTD) benefits.
  Claimant underwent a spinal fusion at L5-S1, and thereafter hardware removal.
  The surgeries were ultimately deemed unsuccessful.  Claimant’s physician, Leon Chandler, MD, opined, “The patient has a failed back and will need chronic oral narcotic therapy for the foreseeable future…I suspect that he will end up on oral narcotics for the rest of his life.”
  Joel Seres, MD, examining Claimant at the request of the employer in October, 1999, concluded he was not capable of working at that time.  Dr. Seres opined, “It is our feeling that the patient does have a legitimate source for his pain at this time.  His pain is related to the remarkable scarring and sclerosis of musculature that has occurred in his lower back as the direct result of his surgical procedures.”

2)            Beginning May 29, 2000 and continuing, Employer re-categorized Claimant as permanently and totally disabled (PTD), and began paying PTD benefits.
  In Cornelison v. Rappe Excavating, Inc., AWCB Decision No. 01-0008 (January 11, 2001), Claimant was found permanently and totally disabled from February 6, 1998.
 
3) During 2007 and 2008, Employer conducted sub rosa video surveillance of Claimant.

4) On April 15, 2009, Employer filed a petition to terminate PTD benefits.

5) On April 24, 2009, Employer first scheduled its deposition of Claimant for June 4, 2009.  Employer cancelled the deposition on June 2, 2009.
6) On July 23, 2009, Employer re-noticed Claimant’s deposition for August 18, 2009.  Employer subsequently cancelled that deposition date in order to allow time for an attorney reviewing the file to appear on Claimant’s behalf.

7) On August 26, 2009, Employer filed a Petition to Compel Claimant’s deposition.

8) On August 27, 2009, Claimant, in propia persona, filed a request to postpone a prehearing conference scheduled for August 31, 2009, citing his inability thus far to obtain counsel.  The prehearing was cancelled and re-scheduled for October 6, 2009.

9) At the October 6, 2009 prehearing conference, Employer’s August 26, 2009 Petition to Compel Claimant to attend a deposition, and its earlier petition for a follow up SIME, were scheduled for a procedural day hearing on January 13, 2010.

10) On November 20, 2009, the Law Office of Richard Harren entered its appearance on Claimant’s behalf. 

11) On January 6, 2010, counsel for Claimant petitioned to continue the January 13, 2010 hearing, stating on December 10, 2009 it hired a video production expert to review the video surveillance tapes, who needed additional time to complete his review.

12) On January 13, 2010, counsel for the parties stipulated to vacate the January 13, 2010 hearing date; that Employer would take Claimant’s deposition on April 27, 2010, at the office of Employer’s counsel; Claimant’s expert’s report would be concluded and provided to Employer on April 27, 2010; and a prehearing would be set at the earliest possible date thereafter, at which the parties would discuss an SIME.

13) On April 22, 2010, the parties agreed to cancel the April 27, 2010 deposition as Claimant had a Social Security Administration hearing scheduled on that date.

14) On May 28, 2010, Claimant’s counsel sent a letter to Employer acknowledging Claimant’s availability for deposition on two days,  at his office, subject to four “terms and conditions:”

(a) The deposition begin at 9:00 a.m. and end at noon;

(b) Mr. Cornelison be allowed to move around during the questioning and take breaks or terminate the deposition as he deemed necessary;

(c) For every 45 minutes of questioning by Employer, Claimant may have his counsel ask 15 minutes of questions; and

(d) Judy Cornelison, Claimant’s wife, be present at the entire deposition.

15) On July 7, 2010, Employer filed the instant petition seeking to compel Claimant to attend a deposition, and addressing Claimant’s “terms and conditions” for the deposition.

16) On July 12, 2010, Claimant’s counsel set Claimant’s deposition to take place at his office on July 29, 2010.

17) On July 14, 2010, Employer filed a petition to quash Claimant’s proposed deposition until Employer’s July 7, 2010 petition compelling Claimant’s attendance at a deposition was heard and decided.

18) At a prehearing conference on July 26, 2010, the deposition of Claimant by his counsel was quashed.  The board designee ordered it not be reset without a stipulation by the parties until a hearing was conducted to address the “ground rules” of Claimant’s deposition.  That hearing took place on September 8, 2010.
19) Employer does not object to the deposition beginning at 9:00 a.m. and ending at noon, so long as additional mornings are scheduled to allow it to complete its questioning.
  Claimant’s counsel concurred, suggested three non-consecutive mornings if needed, and proposed a Monday, Wednesday and Friday.

20) Based on Claimant’s counsel’s assurance his office can accommodate a split-screen videographic deposition, Employer does not object to conducting its deposition at the Wasilla office of Claimant’s counsel.

21) The parties agreed at hearing to address any disputes which may arise during the deposition, to the assigned hearing officer, telephonically, during the deposition. 

ANALYSIS

The law entitles Employer to take Claimant’s testimony by deposition upon oral examination, and requires Claimant to attend and participate according to the Rules of Civil Procedure.
   Upon Claimant’s request, Employer has agreed to conduct its deposition between the hours of 9:00 a.m. and noon, at the Wasilla office of Claimant’s counsel, and to permit Claimant to move about the deposition room during questioning, and to take breaks as needed.  Employer has raised no objection to the request that additional deposition days, if needed, be scheduled with at least one day intervening.  Given the positions of the parties, and the suggestion by Dr. Chandler that Claimant’s “workday tolerance” is 2-3 hours “every other day,” 
 Claimant’s request for these accommodations will be granted.  However, because Employer is entitled to conduct a full and fair examination of Claimant, should any breaks Claimant elects interfere with Employer’s completion of the deposition by noon, Claimant will be required to appear and participate on any additional, non-consecutive morning or mornings as may be necessary for Employer to complete its questioning.
  

Because the law entitles Employer to conduct a full and fair deposition inquiry of Claimant, with examination and cross-examination proceeding as at trial under the Rules of Evidence,
 Employer will not be relegated to cross-examining Claimant after direct examination by his counsel, or be required to allow Claimant’s counsel 15 minutes of questioning for every 45 minutes of Employer’s questioning.  Parties are entitled to conduct their respective oral examinations without interference or unnecessary delay.
  Additionally, the board has an interest in ensuring any interrogation and presentation of evidence is effective in ascertaining truth, and avoiding an endless consumption of time.
  Claimant has offered no compelling evidence to diverge from the customary manner of conducting a thorough direct examination.  Should Claimant elect, he may be cross-examined by his counsel at the close of Employer’s oral examination, or reserve his testimony until the hearing on the merits.   

Finally, upon the request of either party Alaska law requires witnesses in a proceeding be excluded from hearing the testimony of another witness.
  Employer has requested exclusion of Claimant’s wife from the deposition room if she is expected to be a witness in any future hearing in this case.  Claimant has set the attendance of Claimant’s wife as a condition of the deposition taking place in the first instance, because:

[S]he was his representative at the Social Security Hearing.  She also has been his representative with the Board and care givers, and has a general power of attorney.  Her presence will help to reduce his stress, increase his understanding, help me [his counsel] communicate with him, extend his energy, monitor his medicine and otherwise comfort and reassure him after the deposition is over.

That Claimant’s wife represented him before the Social Security Administration, or previously represented him before the board is of no significance as he is now represented by counsel, who will attend the deposition with him.   Nor does the fact Claimant’s wife holds a General Power of Attorney under AS 13.26.338 -13.26.353 entitle her to be present during Claimant’s deposition when she will be a witness in this case. Alaska’s statutory power of attorney only allows an agent to perform acts which the principal can do through an agent.
 Testifying in Claimant’s stead is not such a permissible act.

Nor has Claimant persuasively explained how his wife’s present in the deposition room, as opposed to being in a nearby waiting area, will “reduce his stress…extend his energy, monitor his medicine and otherwise comfort and reassure him after the deposition is over.”  To accommodate Claimant in these respects, Employer has already agreed to conduct its oral examination in the morning, at the Wasilla office of Claimant’s counsel, and to allow Claimant to take breaks as needed. Claimant’s other reasons for his wife’s presence in the deposition room, to “increase his understanding [and] help [his counsel] communicate with him” were not persuasively explained, and are inexplicable in light of the prohibition on continual and unwarranted off the record conferences following the propounding of questions and prior to the answer, or at any time during the deposition.
  Claimant’s work injury was to his back.  There is no suggestion Claimant suffered brain injury, is incompetent, or is otherwise incapable of answering questions on his own. 

Moreover, in its Commentary to the Rules of Evidence, the Alaska Supreme Court states “there is rarely a good reason to deny a sequestration request; the procedure is simple and the possible benefit to be derived by a party is enormous…The most honest witness may shade testimony, perhaps only subconsciously, to make it fit the pattern established by other witnesses.  Only in exceptional circumstances are there sufficient reasons for denying exclusion.”  No such exceptional case has been made or exists here.  Nor is Claimant’s wife an essential agent or expert needed to advise counsel in managing the litigation, and thus she does not fall within the category of persons excluded from the sequestration rule.  Claimant has advanced no persuasive argument to abandon the time-honored evidence rule sequestering witnesses, long recognized as a means of discouraging fabrication, inaccuracy and collusion, and advancing the ascertainment of truth.  

CONCLUSIONS OF LAW 

1. Claimant will be required to attend and participate at his oral examination by Employer.

2. The following conditions will govern Employer’s deposition of Claimant:

(a) Unless otherwise agreed, the deposition will take place at the office of Claimant’s counsel, and will begin at 9:00 a.m. and end at noon on each day of deposition.  

(b) Claimant will be permitted to move around the deposition room during his questioning, and will be permitted to take breaks as necessary. 

(c) Any break time Claimant elects will not be counted toward Employer’s overall deposition time.

(d) If additional days are needed to complete the deposition, there will be at least one intervening day, and each additional deposition day will begin at 9:00 a.m. and end at noon. 

3. Employer may conduct is own examination of Claimant.  Claimant’s counsel will not be permitted 15 minutes of questioning after every 45 minutes of questioning by Employer.  If Claimant’s counsel wishes to question Claimant at the deposition, the appropriate time for that questioning is at the close of Employer’s questioning.

4. If Claimant intends to call Mrs. Cornelison as a witness at any hearings in this case, Mrs. Cornelison may not be present in the deposition room.


ORDER
1. Claimant shall attend and fully participate at his oral examination by Employer.
2. Unless otherwise agreed, the deposition shall take place at the office of Claimant’s counsel, and shall begin at 9:00 a.m. and end at noon on each deposition day.  
3. If additional days are needed to complete the deposition, there shall be at least one intervening day, and each successive day shall begin at 9:00 a.m. and end at noon. 

4. The parties shall have 10 days from the date of this decision and order to agree on three non-consecutive dates upon which Employer may conduct its oral examination of Claimant.  To ensure the hearing officer’s availability to decide any disputes which may arise during the deposition, the parties should clear the proposed deposition dates with the hearing officer.
5. Claimant shall be permitted to move around the deposition room during his questioning, and take breaks as needed. 

6. Any break time shall not be counted toward Employer’s overall deposition time.

7. Employer shall conduct it own examination of Claimant.  Claimant’s counsel shall not be permitted 15 minutes of questioning after every 45 minutes of questioning by Employer.  Claimant’s counsel may conduct any questioning of Claimant at the close of Employer’s questioning.

8. Mrs. Cornelison shall not be present in the deposition room if she will be called as a witness at any hearings in this case.

Dated at Anchorage, Alaska this 9th day of September, 2010.





ALASKA WORKERS' COMPENSATION BOARD






Linda M. Cerro,






Designated Chairperson





Patricia Vollendorf, Member






Robert Weel, Member

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

EXTRAORDINARY REVIEW

Within 10 days after the date of service of the Board’s decision and order from which review is sought and before the filing of a timely request for reconsideration of the Board decision and order from which review is sought, a party may file a motion for extraordinary review seeking review of an interlocutory or other non-final Board decision or order with the Alaska Workers’ Compensation Appeals Commission under 8 AAC 57.072 and 8 AAC 57.074.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of FLOYD D. CORNELISON employee / applicant; v. RAPPE EXCAVATING, INC, employer(s) ;TIG PREMIER INS CO, insurer(s) / defendants; ;Case No(s). 199609785; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 9th      day of September, 2010.
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