BRENDA PRUITT v. PROVIDENCE EXTENDED CARE

ALASKA WORKERS' COMPENSATION BOARD
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Juneau, Alaska 99811-5512

	BRENDA PRUITT, 

                                                  Employee, 

                                                     Respondent,

                                                   v. 

PROVIDENCE EXTENDED CARE,

                                                  Employer,

                                                   and 

SEDGWICK CMS, INC.,

                                                  Adjuster,

                                                     Petitioner.
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	FINAL DECISION AND ORDER

AWCB Case No.  200403225
AWCB Decision No.  10-0156
Filed with AWCB Anchorage, Alaska on September 15, 2010


Providence Extended Care’s (employer) October 26, 2009 petition to dismiss Brenda Pruitt’s (employee) February 8, 2005 workers’ compensation claim pursuant to AS 23.30.110(c) and 
AS 23.30.022 was heard on August 19, 2010, in Anchorage, Alaska.  Employee represented herself and testified.  Attorney Colby Smith represented employer.  The record closed at the hearing’s conclusion on August 19, 2010.

ISSUES

Employer contends employee’s claim should be dismissed because she did not request a hearing within two years after the filing of two post-claim controversions, as required by 
AS 23.30.110(c), despite being warned she must do so by the board designee on February 8, 2006.  Employee responds she was represented by attorney Michael Patterson and believed he would file an affidavit of readiness for hearing (ARH) on her behalf.  Employee further contends she never received Mr. Patterson’s notice of withdrawal.

1. Should employee’s workers’ compensation claims dated February 8, 2005, be dismissed pursuant to AS 23.30.110(c)?

Employer contends employee falsely stated she never had any prior on-the-job injuries or prior back pain issues on a health questionnaire following a conditional offer of employment.  Employee responds she misunderstood the question, which she interpreted to mean was she experiencing any pain at this time.

2. Should employee be denied benefits claimed in the February 8, 2005 workers’ compensation claim based on AS 23.30.022?

FINDINGS OF FACT

A review of the relevant record establishes the following facts by a preponderance of the evidence:

1. Employee injured her back while working for Fairbanks Correctional Center on February 12, 1995.
  

2. Employee reported an injury for severe trauma and stress while working for Alaska Executive Search on July 7, 2000.

3. On April 4, 2003, the employee completed and signed an Occupational Health History form for employer.  On page two of this form, in the top right corner, employee answered “no” to the following question:  “Have you ever had an on-the-job injury?”
  At deposition on April 7, 2005, employee testified she misunderstood the question.

4. On March 29, 2004, employee reported she injured her back on March 10, 2004, while pushing a medication cart.
    Employer initially accepted the injury and began paying benefits.
  The employer first controverted the employee’s benefits on September 3, 2004, based on an employer’s medical evaluation (EME).
  
5. Employee filed a workers’ compensation claim (WCC) on February 8, 2005, seeking temporary total disability (TTD), permanent total disability (PTD), permanent partial impairment (PPI), medical costs, attorney’s fees and costs, and a second independent medical evaluation (SIME).  Attorney Michael Patterson filed this claim.

6. Employer filed a post-claim controversion on February 10, 2005, which disputed TTD, PPI, rehabilitation benefits, and medical costs after January 11, 2005, based on an EME report.  These controversions were on board prescribed form 07-6105 and included the warnings on the reverse side of the form.
 

7. On May 5, 2005, Mr. Patterson withdrew as employee’s counsel and served a copy of the withdrawal on the employee at 104 Muldoon Road, #222, Anchorage, Alaska 99504.
  At hearing employee testified this was her correct address in May 2005.  

8. Employer filed another post-claim controversion on July 1, 2005, which controverted all benefits based on AS 23.30.022, in addition to the EME report.  Employer alleged employee falsified answers on a health care questionnaire after an offer of conditional employment.
    
9. On February 8, 2006, employee attended a prehearing conference.
  The prehearing conference summary included the following language:

Ms. Pruitt is reminded that, if a controversion notice is served and filed, after the date of her workers’ compensation claim, she must serve and file an affidavit, in accordance with 8 AAC 45.070, requesting a hearing within the time limits set by AS 23.30.110(c) to avoid possible dismissal of her claim.  AS 23.30.110(c) provides:  “If the employer controverts a claim on a board-prescribed controversion notice and the employee does not request a hearing within two years following the filing of the controversion notice, the claim is denied.” (emphasis in original).

10. The February 8, 2006 prehearing conference summary was served on employee on February 9, 2006.
 
11. The employee was receiving long-term disability benefits through employer until August 2009 when the benefits were terminated.

12. The employee filed an affidavit of readiness for hearing (ARH) on August 26, 2009.
  The record and workers’ compensation system do not disclose any earlier ARH filed by employee.

13. On September 2, 2009, employer controverted all benefits based on AS 23.30.110(c), 
AS 23.30.105(a), AS 23.30.022, and the EME.

14. Employee’s statement at the October 20, 2009 prehearing that she believed Mr. Patterson requested a hearing before he withdrew and her statements that she was unaware he withdrew until the October 20, 2009 prehearing are inconsistent and not credible.

15. On August 12, 2010, Ginger Scoggin testified via affidavit that she was the Employee Health and Workers’ Compensation Manager for employer on April 4, 2003.  Ms. Scoggin also stated had she been aware of employee’s previous injuries, further inquiry would have been made, and, if warranted, employee would have been placed in another position.
 

16. Employee has participated in many legal proceedings both with and without counsel, including two other workers’ compensation cases.
  Employee’s claim she did not understand the workers’ compensation process lacks credibility.

17. Employee’s February 8, 2005 workers’ compensation claim must be dismissed pursuant to AS 23.30.110(c).

PRINCIPLES OF LAW
AS 23.30.022 False statements by employee.

An employee who knowingly makes a false statement in writing as to the employee's physical condition in response to a medical inquiry, or in a medical examination, after a conditional offer of employment, may not receive benefits under this chapter if

(1) the employer relied upon the false representation and this reliance was a substantial factor in the hiring; and

(2) there was a causal connection between the false representation and the injury to the employee.

Accordingly, to bar employee's claim under this section of the statute, employer must establish by a preponderance of the evidence:
 

(1) the employee made a false statement in writing as to his physical condition in response to a medical inquiry, or in a medical examination, after a conditional offer of employment;

(2) the employee made the false statements knowingly;

(3) the employer relied upon the false statement; 

(4) reliance on these statements was a substantial factor in hiring the employee; and 

(5) there was causal connection between the false statements and the employee's injury.
 

If any of these five criteria are not met, AS 23.30.022 does not bar employee’s claim.
  

AS 23.30.110 (c) provides, in part, “[I]f the employer controverts a claim on a board-prescribed controversion notice and the employee does not request a hearing within two years following the filing of the controversion notice, the claim is denied.”

The time limit of AS 23.30.110(c) runs by operation of the statute.  In the past dismissal under 
AS 23.30.110(c) was automatic and non-discretionary.
  In Tipton v. ARCO Alaska, Inc.,
 the Alaska Supreme Court noted the language of AS 23.30.110(c) is clear, requiring an employee to request a hearing within two years of the date of controversion or face dismissal of his or her claim.  The court also noted the statute of limitations defense is "generally disfavored," and that neither "the law [n]or the facts should be strained in aid of it."
  In University of Alaska Fairbanks v. Hogenson, 
 the Alaska Workers’ Compensation Appeals Commission (AWCAC) found, for continuing benefits such as TTD, a new claim for benefits may arise despite the statutory bar to benefits under an earlier-filed claim.   Recently the AWCAC ruled in Providence Health Systems v. Hessel
a claimant bears the burden of establishing with substantial evidence a legal excuse from the AS 23.301.110(c) statutory deadline.  The claimant, a self represented litigant, did not establish a legal excuse such as that he lacked mental capacity or was incompetent, lacked notice, or the board was equitably stopped from dismissing his claim, which would have allowed the board to not dismiss his claim.

The Alaska Supreme Court again addressed dismissal under AS 23.30.110(c) in Kim v. Alyeska Seafoods, Inc.
  The Supreme Court said strict compliance with AS 23.30.110(c) is unnecessary because it is “directory,” not “mandatory.”
  The Court stated when a procedural statute is directory then “substantial compliance is acceptable absent significant prejudice to the other party.”
  A claimant cannot simply ignore the statutory deadline and fail to file anything, but substantial compliance can include a notification to the board that the party is not ready for an immediate hearing and the reasons for the inability, as well as a request for more time.
  The board has the discretion to deal with extraordinary circumstances and strict adherence to a procedural requirement is problematic when a party has to choose between “perjury” and “dismissal.”
  The board must consider the merits of a party’s request for more time and any resulting prejudice to the other party.
  

The AWCAC has ruled, under Richard v. Fireman’s Fund, 
 the board and its staff have a duty to inform unrepresented parties that the two-year limit of AS 23.30.110(c) is a “real fact” bearing on an employee’s claim.  Further, the board should ensure the parties present facts about whether a claimant was advised of the statutory time bar when it could result in denial of a claim.
   The Alaska Supreme Court stated the board has a duty to assist unrepresented claimants to explain how to determine the actual deadline for requesting a hearing.

After an employee is adequately informed of the two year deadline, AS 23.30.110(c) requires an employee to prosecute his or her claim in a timely manner once it is controverted by the employer.  The first controversion filed after the employee files a claim starts the two year time limitation contained in AS 23.30.110(c).

AS 23.30.122 states in part “the board has the sole power to determine the credibility of a witness….”

ANALYSIS

1. Should employee’s workers’ compensation claims dated February 8, 2005, be dismissed pursuant to AS 23.30.110(c)?

A reasonable person with prior workers’ compensation case experience such as employee should have realized there were issues with her representation when her attorney did not attend a prehearing and had no communication with her regarding this case since 2005.  It is inconceivable employee did not realize her attorney withdrew from her case for four years; a reasonable person would have inquired regarding her case.  Employee’s assertion she was unaware her attorney withdrew and was relying upon him to file the necessary paperwork lacks credibility.

AS 23.30.110(c) requires a party to request a hearing within two years of a post-claim controversion.  Employee waited until August 26, 2009, to file an ARH and request a hearing, which is more than two years after both the February 10, 2005 and the July 1, 2005 controversions, as well as the February 8, 2006 prehearing.  The February 8, 2006 prehearing conference summary advised employee she must request a hearing within two years of the employer’s post claim controversion or her claim could be dismissed.  An experienced litigant such as employee would not ignore such a warning.  Further, employee testified her long-term disability benefits were cut off in August 2009.  It was this termination of long-term disability which prompted the employee to seek workers’ compensation benefits nearly five years after they were controverted.  Employee’s assertion that she did not know she had to request a hearing within two years lacks credibility.  Accordingly, employee’s claim must be dismissed.

2. Should employee be denied benefits claimed in the February 8, 2005 workers’ compensation claim based on AS 23.30.022?

It is not necessary to reach this issue because employee’s claim is being dismissed pursuant to 
AS 23.30.110(c), however jurisdiction should be retained over this issue.
CONCLUSIONS OF LAW

1. Employee’s claim should be dismissed pursuant to AS 23.30.110(c).  

2. It is unnecessary to reach the issue of employee being denied benefits claimed in the February 8, 2005 workers’ compensation claim based on AS 23.30.022, however jurisdiction is retained.

ORDER

Employer’s October 26, 2009 petition to dismiss the employee’s February 8, 2005 workers’ compensation claim pursuant to AS 23.30.110(c) is granted.  Employee’s February 8, 2005 workers’ compensation claim is dismissed.

Jurisdiction is retained over the AS 23.30.022 issue.

Dated at Anchorage, Alaska on September       , 2010.
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Don Gray, Member

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of BRENDA PRUITT employee / applicant; v. PROVIDENCE EXTENDED CARE, employer; SEDGWICK CMS, INC., adjuster / defendants; Case No 200403225; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on September 15, 2010.






Cynthia A. Stewart, Workers’ Compensation Technician






� Report of Injury attached as Exhibit B to 4/7/2005 deposition of employee.


� Employee’s 6/29/2010 deposition at page 54.


� Occupational Health History Form 4/4/2003.


� 4/7/2005 deposition of employee at page 59-60.


� Report of occupational injury or illness, March 29, 2004.


� Workers’ Compensation System. 


� Controversion September 3, 2004.  Rescinded 9/13/04.


� 2/8/05 WCC.


� 2/10/2005 controversion.


� 5/5/2005 Notice of withdrawal from M. Patterson.


� 2/1/2005 controversion.


� 2/8/2006 PHCS. Mr. Patterson did not attend this conference.


� Id.


� Employee’s testimony.


� 8/26/2009 ARH.


� Record and workers’ compensation system.


� 9/2/2009 Controversion.


� 10/20/2009 prehearing conference summary.


� Affidavit of Ginger Scoggin.  Exhibit D of Employer’s Hearing Brief.


� Employer’s brief, p. 6.  Employee’s testimony at hearing and deposition.  See findings of fact numbers one and two.


� In the instant dispute, the Alaska Workers’ Compensation Act provides no specific standard of proof.  In the absence of a specific standard, we apply the general “preponderance of the evidence” standard provided by the Alaska Administrative Procedure Act, AS 44.62.460(e).  See DeNuptiis v. Unocal Corp., 63 P.3d 272 (Alaska 2003).     


� See, e.g., Reif v. Arctic Structures, LLC, AWCB Decision No. 04-0008 (January 8, 2004) at 6-7;  Fagan v. DiTamaso, AWBC Decision No. 99-0025 (February 4, 1999).


� Travelstead v. Foodtown Liquor, AWCB Decision No. 98-0091 (April 10, 1998).


� See, e.g., Hornbeck v. Interior Fuels, AWCB Dec. No. 08-0072, at 4, n. 2 (Apr. 17, 2008)(citing authorities); Beaman v. Kiewit Construction, AWCB Decision No. 06-0101 (April 27, 2006);  Pool v. City of Wrangell, AWCB Decision No. 99-0097 (April 29, 1999); Westfall v. Alaska International Const., AWCB Decision No. 93-0241 (September 30, 1993).


� 922 P.2d 910, 912, 913 (Alaska 1996); accord, Hornbeck v. Interior Fuels, AWCB Dec. No. 08-0072, at 4, n. 5 and accompanying text (Apr. 17, 2008).


� Id. at 911.


� AWCAC Decision No. 074 (February 20, 2008) at 17.


� AWCAC Decision No. 131 (March 24, 2010).


� Citing Tonoianv. Pinkerton Security, AWCAC Decision No. 29 (Jan. 30, 2007).


� Kim v. Alyeska Seafoods, Inc., Dec. No. 6325, Alaska Supreme Court, Dec. 5, 2008.


� Id.


� Id. Citing S. Anchorage Concerned Coal, Inc., v. Mun. of Anchorage, Bd. Of Adjustment, 172 P.3d 768, 772 (Alaska 2207) (citing In re Weiderholt, 24 P.3d 1219, 1233 (Alaska 2001)).


� Id.


� Id.


� Id.


� 384 P.2d 445, 446 (Alaska 1963).  Accord, Dwight v. Humana Hosp. Alaska, 876 P.2d 1114, at 1120 (Alaska 1994)(discussing Richard).


� Alaska Airlines v. Nickerson, AWCAC Dec. No. 021 (Oct. 19, 2006), at 13-15 (remanding to board for findings of fact).


� Bohlmann v. Alaska Constr. & Engineering, Inc., 205 P.3d 316 (Alaska 2009).


� The board’s regulation, 8 AAC 45.090(a), provides that proceedings are commenced by “filing a written claim or petition.”  In turn, a claim is defined by 8 AAC 45.090(b)(1) as “a request for compensation, attorney’s fees, costs or medical benefits . . .under the Act.”
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