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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	RANDALL C. WOLF, 

                                                   Employee, 

                                                     Applicant

                                                   v. 

WOLF DENTAL SERVICES, INC.,

                                                  Employer,

                                                   and 

FIREMAN’S FUND INSURANCE CO.,

                                                  Insurer,

                                                     Defendants.
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)
	FINAL DECISION AND ORDER

ON ATTORNEY’S FEES IN COLLATERAL PROCEEDING

AWCB Case No.  199927043
AWCB Decision No.  10-0157

Filed with AWCB Anchorage, Alaska

on September  21, 2010


DECISION ON ATTORNEY’S FEES

I. Introduction and Procedural Background

In a decision and order dated January 3, 2008, the Board raised sua sponte as an issue whether the controversion notices issued on January 22, 2007, June 21, 2007, and July 2, 2007 issued by Fireman’s Fund Insurance Co. should be referred to the Division of Insurance under AS 23.30.155(o).
  On July 14, 2009, the Board was to hear the employee’s petition for temporary total disability benefits, medical benefits, penalties, interest, fees and costs, as well as the Board’s issue regarding frivolous or unfair controversions.  However, after the Board’s January 2008 Decision and Order the attorney who had represented Fireman’s Fund and signed the controversions at issue was appointed Director of the Workers’ Compensation Division.  To avoid the appearance of impropriety, the Board entered an oral order “referring the unfair and frivolous controversion issue to the Office of Administrative Hearings.”

From the inception of the collateral proceeding before the Office of Administrative Hearings, Dr. Wolf and his counsel, Charlie Coe, questioned how, should Dr. Wolf want to participate, would Mr. Coe’s services be compensated.  It was recognized that the procedural posture of this case was unique.  The issues to have been heard in the July hearing were ultimately resolved between the parties, and it is probable that the question of frivolous and unfair controversion could have been laid to rest at that time.  However, it was not.  The resolution of whether the three controversions would be referred to the Director of Insurance has no compensatory result for Dr. Wolf.  A decision adverse to the insurer would not result in the payment of penalties for a bad faith controversion under AS 23.30.155(e).
  Dr. Wolf and Mr. Coe were informed that should they decide not to participate, the failure to participate would not result in a negative inference or prejudice against Dr. Wolf.

Oral argument was heard by a full panel on April 30, 2010.  Michael Budzinski appeared on behalf of the insurer arguing that the controversions were neither frivolous nor unfair.  Mr. Coe appeared on behalf of Dr. Wolf arguing that the controversions were frivolous or unfair.  Mr. Coe suggested that his request for fees and costs be resolved by the primary panel.  The record closed May 10, 2010.  After a review of the Board’s record and the proceedings on appeal, it was determined that the controversion notices issued on January 22, 2007, June 21, 2007, and July 2, 2007 were neither frivolous nor unfair and therefore should not be referred to the Division of Insurance.  

The question of attorney’s fees was, as suggested by Dr. Wolf, referred back to the “primary panel:”

In workers’ compensation proceedings attorney’s fees in excess of the statutory minimum must be approved by the Board and are usually paid in association with the award of benefits.
  The issue before this panel is a limited issue raised by the Board sua sponte and does not directly involve a compensatory benefit to the employee in the traditional sense (temporary total disability, medical benefits, vocational rehabilitation benefits, etc).  Therefore, when Dr. Wolf requested the award of attorney’s fees or in the alternative, the Board’s permission to directly pay his attorney, this panel questioned whether it had the authority to do so and asked the parties to be prepared to address the matter at the hearing.  

At oral argument, Dr. Wolf stated that he was submitting his request for attorney’s fees associated with this proceeding to the panel hearing the primary claim (primary panel) and requested this panel refrain from ruling on his request.  Fireman’s Fund did not object to the primary panel addressing the award of attorney’s fees for work done in association with this proceeding, but it did ask for a ruling the carrier should not be required to pay Dr. Wolf’s attorney’s fees if the controversions were found to be neither frivolous nor unfair. 

The Board finds Mr. Coe’s participation positively contributed to the development of the record in this proceeding.  Whether he is entitled to an award of attorney’s fees or whether Dr. Wolf may pay Mr. Coe for services rendered in association with the resolution of the issue raised sua sponte by the Board is best addressed by the primary panel which has heard Dr. Wolf’s claims for compensation.  This will avoid the potential for conflicting results.  The panel which has heard Dr. Wolf’s claims for benefits is also hearing a claim for attorney’s fees and costs associated with those claims and is in a better position to undertake the analysis necessary to determine appropriate fees and costs.  Similarly, the primary panel is in a better position to determine whether the carrier should be required to pay fees should they be awarded.


The primary panel considered the issue and concluded that because it did not hear the issue of frivolous and unfair controversion it was not in a position to make any determination with respect to attorney’s fees associated with the collateral proceeding.
  Therefore, the issue of attorney’s fees and costs for the June 4, 2010 hearing was referred back to this panel and the matter is now ripe for adjudication.  No further argument was requested because the parties were provided an opportunity to address the propriety of awarding fees to Mr. Coe as part of their prehearing briefing and at oral argument.

II. Discussion

Dr. Wolf seeks actual attorney’s fees and cost under AS 43.30.145(b) which provides that when an employer fails to pay benefits when due or otherwise resist the payment of “compensation or other medical and related benefits… and if the claimant has employed an attorney in the successful prosecution of the claim, … the board shall . . . make an award to reimburse the claimant for the costs in the proceedings, including reasonable attorney’s fees….”  Dr. Wolf reasons that the issue to be resolved is a continuation of the 2007 and 2009 Board hearings for which, if he were successful, fees would normally be awarded.
  In the alternative, Dr. Wolf requested that Mr. Coe be permitted to directly bill Dr. Wolf for services.
  Dr. Wolf argues that if the Board denies Mr. Coe the ability to recover fees on this issue, “then the employee will be denied the fundamental right to counsel.”
  Dr. Wolf’s request is denied for three reasons:  

1. The primary panel did not award fees on issues which the employee did not prevail.
  If, as asserted by the employee in its prehearing brief, this is an issue in which fees would normally be awardable [if the employee prevailed], then it follows that if the employee did not “prevail,” there would not be an award of fees.  Here, the Board found there was no frivolous or unfair controversion.  To the extent this is an “issue that would normally be awardable,” the employee did not successfully prosecute the claim and thus there is no award of fees.  
2. The issue regarding frivolous and unfair controversions was raised sua sponte by the Board to determine whether the Director of Labor and Workforce Development should take action under AS 23.30.155(o).  Had the Director found frivolous and unfair controversion, the Director would then refer the matter to the Division of Insurance to determine whether the insurer had also committed an unfair claims settlement practice under AS 21.36.125.  Because of the unique procedural posture of this matter and at the level of director action under AS 23.30.155(o), Dr. Wolf was not an indispensible party to this collateral proceeding.

3.  “AS 23.30.145 seeks to insure that attorney’s fee awards in compensation cases are sufficient to compensate counsel for work performed. Otherwise, workers will have difficulty finding counsel willing to argue their claims.”
  Typically the question of whether a controversion was frivolous or unfair arises lock step with the claimant’s primary claim and a finding of failure to controvert in good faith reaps real benefits to the employee be it tolling procedural time limits or awarding a penalty under AS 23.30.155(e).
  In this instance, the question of frivolous and unfair was raised squarely by the Board on its own and its implications were effective only upon the insurer.  Dr. Wolf’s participation did positively contribute to the development of the record in this matter, but his participation was more analogous to an amicus.  Failure to approve direct billing by Mr. Coe for participating in this proceeding will not negatively impact an injured worker’s access to competent counsel and assistance in the pursuit of benefits to which an employee is entitled under the Workers’ Compensation Act.
III. Conclusion
Dr. Wolf’s request for attorney’s fees associated with this collateral proceeding is DENIED.


Dated at Anchorage, Alaska on September 21, 2010.
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APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127.

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify the foregoing is a full, true and correct copy of the Final Decision and Order on Attorney’s Fees in a Collateral Proceeding in the matter of RANDALL C. WOLF employee / applicant v. WOLF DENTAL SERVICES, INC., employer; FIREMAN’S FUND INSURANCE CO., insurer / defendants; Case No. 199927043; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on September 21, 2010.





Cynthia Stewart, Workers’ Compensation Technician
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� 	“The director shall promptly notify the division of insurance if the board determines that the employer’s insurer has frivolously or unfairly controverted compensation due under this chapter.  After receiving notice from the director, the division of insurance shall determine if the insurer has committed an unfair claim settlement practice under AS 21.36.125.”


� 	Wolf  v. Wolf Dental Services, Inc. et al, AWCB Decision No. 09-0204 (December 24, 2009) at 1. 


� 	See e.g., Oliver M. Bagula v. Conam Construction Co., et al, AWCB Decision No. 10-0109 (June 17, 2010).


� 	8 AAC 45.180(b).


� 	Wolf  v. Wolf Dental Services, Inc. et al, AWCB Decision No. 10-0100 (June 4, 2010) at 10, 11 (footnotes omitted).


�  	Wolf  v. Wolf Dental Services, Inc. et al, AWCB Decision No. 10-0126 (July 22,2010) at 45. 


� 	Employee’s Hearing Brief at 3, 14. 


� 	Employee’s Hearing Brief at 14.


� 	Employee’s Hearing Brief at 14. 


� 	Wolf  v. Wolf Dental Services, Inc. et al, AWCB Decision No. 10-0126 (July 22,2010) at 44 (“The employee did not prevail in his claim for all the additional interest requested on the PPI benefits.  Nor did he prevail on the issue of certain penalties.  The attorney’s fees of $23,698.00 will be reduced by 5%, or $1,184.90, to account for the issues on which the employee did not prevail.”).


� 	Had this matter been addressed in connection with Dr. Wolf’s claim, the issues of good faith and frivolous and unfair controversions are entangled in front of the Board.  Removing a controversion as frivolous and unfair is useful in the protection of benefits or pursing a claim.  As discussed in ¶ 1, to the extent a finding of frivolous or unfair controversion is an issue upon which benefits would normally be awardable, Dr. Wolf did not successfully prosecute the claim.  This decision and order makes no ruling with respect to whether an employee must be an indispensible party to a proceeding before he or she may recover attorney fees.


� 	McShea v. State Dept. Labor 685 P.2d 1242, 1247 (Alaska 1984) quoting Wien Air Alaska v. Arant, 592 P.2d 352, 365 – 366 (Alaska 1979).


� 	See e.g., Oliver M. Bagula, supra (finding that controversion not in good faith supports imposition of penalty under AS 23.30.155(e)); Sourdough Express, Inc. v. Barron, Alaska Workers' Comp. App. Comm'n Dec. No. 069, at 20-21 (February 7, 2008) (a controversion filed in bad faith is a legal defense to a claim that matter is time barred under AS 23.30.110(c)).
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