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ALASKA WORKERS' COMPENSATION BOARD


P.O. Box 115512


Juneau, Alaska 99811-5512

	DELENA F. MARLEY, 

                                                  Employee, 

                                                     Applicant,
                                                   v. 

ALPHA BUSINESS GROUP, INC.,

                                                  Employer,

                                                   and 

ALASKA INSURANCE GUARANTY ASSOC.,

                                                  Insurer,

                                                    Defendants.
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	INTERLOCUTORY DECISION
AND ORDER

AWCB Case No.  200116420
AWCB Decision No.  10-0159
Filed with AWCB Fairbanks, Alaska

on September 23, 2010


Alpha Business Group’s (Employer) petition to strike the report of second independent medical examination (SIME) Physician Michael J. Creamer, D.O., was set to be heard June 24, 2010.  Because of a scheduling error, the petition was heard on August 26, 2010, on the written record, as agreed by the parties.  Randall Weddle, of Holmes, Weddle & Barcott, P.C., represents Employer and its insurer.  Delena Marley (Employee) represents herself.  The record closed on August 26, 2010.

ISSUE

Employer argues Dr. Creamer’s report should be stricken from the record because Dr. Creamer was not fully responsive to the questions asked of him, failed to fully review the medical records presented to him, and diagnosed reflex sympathetic dystrophy (RSD) without fully explaining the reasoning behind his diagnosis.  Employer further argues Dr. Creamer was not objective, demonstrated by the comment in his report that he intended to obtain authorization to begin treating Employee for RSD.

Employee argues Dr. Creamer’s report should not be stricken from the record as Dr. Creamer “did not do anything different than the other doctors that I have seen.”

Shall Dr. Creamer’s SIME report be stricken from the record?

FINDINGS OF FACT

A review of the relevant record establishes the following facts by a preponderance of the evidence:

1. On August 2, 2001, while working as a hairdresser for Employer, Employee began experiencing pain in her left hand.

2. On January 8, 2002, Employee’s treating physician, Jeremy Becker, M.D., diagnosed RSD.

3. Employer accepted liability for Employee’s condition, paying temporary total disability (TTD) benefits and medical benefits.

4. On September 28, 2006, Employee filed a claim for benefits, seeking permanent total disability (PTD) benefits, medical costs, transportation costs, a rehabilitation eligibility evaluation, and interest.

5. On October 16, 2006, Employer filed an Answer to Employee’s claim, denying all claimed benefits based on the January 26, 2005, report of Employer’s Medical Examiner (EME) Patrick Bays, M.D.

6. There is a medical dispute in this case as to causation of Employee’s current condition and compensability of her injury.
  Specifically, Employee relies on the statements of her treating physician that Employee’s diagnosis is RSD, and Employee’s development of RSD is attributed to her work for Employer.  Employer relies on the June 21, 2007 report of EME Lawrence Halpirin, M.D., who opines “[t]here is absolutely no evidence of reflex sympathetic dystrophy” and “[t]his woman has no evidence of significant physical pathology secondary to the accident in question.”

7. On October 13, 2008, at a prehearing conference the parties stipulated to conducting an SIME.  The parties agreed the appropriate medical specialty was a physician specializing in RSD.  Because there are no physicians specializing in RSD on the board’s list of SIME physicians, counsel for Employer presented the curriculum vitae of Michael Creamer, D.O., for the board’s review.  Employee was encouraged to submit a physician of her choice for the board’s consideration.

8. Employee did not submit the name of a physician for the board’s consideration.

9. The board designee selected Dr. Creamer to conduct the SIME.

10. On August 12, 2009, prior to Employee’s scheduled appointment with Dr. Creamer, board designee Melody Kokrine faxed a letter to Dr. Creamer explaining the SIME process and asking specific questions concerning Employee’s condition.

11. On August 12, 2009, Dr. Creamer examined Employee and issued his written report.  Dr. Creamer indicated he reviewed the medical records provided to him by the board, took an oral history from Employee, and physically examined Employee.  Dr. Creamer opined:

Patient’s history, clinical examination and diagnostic studies are all consistent with reflex sympathetic dystrophy of the left upper extremity/complex regional pain syndrome.  I concur with other treating physicians that this diagnosis is accurate based on her history, clinical examination and findings of today’s visit.

12. Dr. Creamer then made the following recommendations:  

1. I recommend continuation of current medications as it appears to be appropriate for management of her symptoms.

2. I have suggested spinal cord stimulation, which has been shown to be effective in the treatment of reflex sympathetic dystrophy.  She is receptive to considering this option.  Information packet was provided to her.  I informed her that we will attempt to obtain authorization for such procedure.

3. I recommend the patient followup (sic) in this office on an as-needed basis at this point in time as her care is adequately being managed through her primary care physician.  If authorization is granted for the spinal cord stimulator device, we will proceed with the trial which could potentially lead to implantation if significant pain relief is obtained through this device.

13. Of the five questions posed to him by Ms. Kokrine in her August 12, 2009 letter, Dr. Creamer failed to address the following three questions in his report:

. . .

2)  
Which complaints or symptoms are or are not related to the 08/02/2001 injury and what is the basis for your opinion?

3)
Did the 08/02/2001 injury aggravate, accelerate, or combine with a pre-existing condition to produce the need for medical treatment or the disability?

a. If so, did the aggravation, acceleration or combining with the pre-existing condition produce a temporary or permanent change in the pre-existing condition?

b. If not, can you rule out the injury as a substantial factor in the aggravation, acceleration, or combining with the pre-existing condition?

c. If not, do you have an alternate cause for the current condition?

. . .

4)
Would the work injury of 08/02/2001 preclude Delena F. Marley from performing the duties required of a Social-Services Aide (copy of job description attached) for which she was retrained in vocational rehabilitation?

14. On September 29, 2009, Ms. Kokrine wrote a letter to Dr. Creamer requesting he file an addendum responding to the questions initially asked in her faxed August 12, 2009 letter, which she attached as reference.

15. Dr. Creamer did not submit an addendum report.

16. On October 5, 2009, Employer filed a petition to strike Dr. Creamer’s report contending Dr. Creamer failed to maintain objectivity, attempted to interject himself into the doctor/patient relationship, sought to obtain financial gain through treating Employee, and ignored the majority of the questions the board asked him.

PRINCIPLES OF LAW

AS 23.30.095(k) provides:

(k) In the event of a medical dispute regarding determinations of causation, medical stability, ability to enter a reemployment plan, degree of impairment, functional capacity, the amount and efficacy of the continuance of or necessity of treatment, or compensability between the employee's attending physician and the employer's independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board.  The cost of an examination and medical report shall be paid by the employer.  The report of an independent medical examiner shall be furnished to the board and to the parties within 14 days after the examination is concluded. . . . 
AS 23.30.135(a) provides:

(a) In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided by this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties.  Declarations of a deceased employee concerning the injury in respect to which the investigation or inquiry is being made or the hearing conducted shall be received in evidence and are, if corroborated by other evidence, sufficient to establish the injury.

8 AAC 45.120(e) provides:

(e) Technical rules relating to evidence and witnesses do not apply in board proceedings, except as provided in this chapter.  Any relevant evidence is admissible if it is the sort of evidence on which responsible persons are accustomed to rely in the conduct of serious affairs, regardless of the existence of any common law or statutory rule which might make improper the admission of such evidence over objection in civil actions.  Hearsay evidence may be used for the purpose of supplementing or explaining any direct evidence, but it is not sufficient in itself to support a finding of fact unless it would be admissible over objection in civil actions.  The rules of privilege apply to the same extent as in civil actions.  Irrelevant or unduly repetitious evidence may be excluded on those grounds. 

The Alaska Supreme Court encourages “liberal and wide-ranging discovery under the Rules of Civil Procedure.”
  However, the board excludes repetitious and irrelevant evidence from the record.  Further, the board will refuse to order discovery unlikely to assist in ascertaining the rights of the parties or in resolving the claim.

The board has held in similar cases the record should be open to all evidence “relative” to a claim.
  “Relative” has been interpreted to include “all evidence relevant or necessary to the resolution of the claim.”
  Admitted evidence is to be “winnowed in the adversarial process of cross-examination and weighing in a hearing before the Board.”
 

In Guys with Tools v. Thurston,
 the Alaska Workers’ Compensation Appeals Commission held that the employee’s failure to properly notify the employer of a change in attending physician did not warrant excluding the attending physician’s report:

The exclusion of evidence, whether offered by the employee or the employer, does not serve the interest of the board in obtaining the best and most thorough record on which to base its decision. It results in efforts to exclude relevant evidence based on whether the party complied with formalities, instead of examining the relevance of the evidence to the dispute and, if admitted, the merits of the evidence. . . . The fundamental rule is that “any relevant evidence is admissible.”  The result of an exclusionary rule is inherently contrary to the open access to all relevant information regarding the claimant’s injury that the workers’ compensation statutes are designed to promote. The employee is compelled to release information regarding the reported injury.  The free and immediate exchange, as well as filing with the board, of all medical records in the possession or control of both parties is required on the filing of a claim, and the duty to disclose and file medical records continues.

ANALYSIS

Shall Dr. Creamer’s SIME report be stricken from the record?

Alaska statutes and case law favor developing an inclusive record for consideration in workers’ compensation claims.   An employee must release all evidence “relative” to the injury.  While Employer’s concerns and objections to the reliability of Dr. Creamer’s report are well-taken, the report itself is clearly evidence “relative” to Employee’s injury.  Dr. Creamer’s report is not repetitious or irrelevant.  While it is certainly incomplete and it appears Dr. Creamer either misunderstood or chose to disregard his duty as the selected SIME physician, his report is the sort of evidence to be weighed and considered in resolving the disputes and ascertaining the rights of the parties in a workers’ compensation case.  Further, it was Employer who proposed Dr. Creamer as a potential SIME in this case, after opportunity to research Dr. Creamer’s credentials.  Employer’s criticisms of Dr. Creamer’s report should be used to winnow the evidence in the adversarial process of cross-examination and argument in any hearings on the merits of Employee’s claims.

AS 23.30.135(a) grants the board authority to address the issues in a case in the manner in which it may best determine the parties’ rights.  Because the board has not yet received a report from Dr. Creamer which is responsive to the questions posed to him in the board designee’s August 12, 2009, letter, the board will order the board designee to contact Dr. Creamer and request an addendum report.
CONCLUSIONS OF LAW

Dr. Creamer’s SIME report shall not be stricken from the record.

ORDER

1. Employer’s Petition to Strike the Report of SIME Physician Michael Creamer, D.O., is denied.

2. The board designee is directed to contact Dr. Creamer and request an addendum to his report, specifically requesting he respond to the questions posed to him in the board designee’s August 12, 2009, letter.

3. Jurisdiction is retained to resolve further disputes.


Dated in Fairbanks, Alaska on September 23, 2010.


ALASKA WORKERS’ COMPENSATION BOARD






/s/












Amanda Eklund,






Designated Chair






/s/












Damian Thomas, Member






/s/












Debra Norum, Member

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

EXTRAORDINARY REVIEW

Within 10 days after the date of service of the Board’s decision and order from which review is sought and before the filing of a timely request for reconsideration of the Board decision and order from which review is sought, a party may file a motion for extraordinary review seeking review of an interlocutory or other non-final Board decision or order with the Alaska Workers’ Compensation Appeals Commission under 8 AAC 57.072 and 8 AAC 57.074.

Within 10 days after the date of service of the board’s decision and order from which review is sought and before the filing of a timely request for reconsideration of the board decision and order from which review is sought, a party may file a motion for extraordinary review seeking review of an interlocutory or other non-final Board decision or order with the Alaska Workers’ Compensation Appeals Commission under 8 AAC 57.072 and 8 AAC 57.074.  However, the parties are advised the commission decided in Municipality of Anchorage v. McKitrick, AWCAC Decision No. 136 (June 30, 2010), it has no jurisdiction to hear appeals from interlocutory decisions and appellate review must be made to the Alaska Supreme Court.  The commission may or may not accept a petition for extraordinary review and a timely request for relief from the Court may also be required.

CERTIFICATION

I hereby certify the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of DELENA F. MARLEY employee/applicant v. ALPHA BUSINESS GROUP, INC., employer; ALASKA INSURANCE GUARANTY ASSOCIATION, insurer/defendants; Case No. 200116420; dated and filed in the office of the Alaska Workers’ Compensation Board in Fairbanks, Alaska, on September 23, 2010.
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