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P.O. Box 115512
Juneau, Alaska 99811-5512

	ANDREW L. MULLEN, 

                                               Employee, 

                                               Applicant

                                               v. 

MUNICIPALITY OF ANCHORAGE,

                                               Self-Insured

                                               Employer,

                                             
	)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
	        FINAL DECISION AND ORDER

        AWCB Case No.  201005901

        AWCB Decision No.  10-0172
         Filed with AWCB Anchorage, Alaska

         on October 14, 2010

	
	)
	


On September 29, 2010, in Anchorage, Alaska, the parties placed on the record the terms of a Compromise and Release Agreement (C&R) resolving all issues, with the exception of attorney fees and costs.  Attorneys Eric Croft and Chancy Croft represent Andrew L. Mullen (Claimant). Claimant appeared in person and testified. Attorney Patricia Zobel represents the employer and insurer (collectively, Employer).  After hearing from the parties the Board  approved and issued the C&R.  The parties submitted the issues of attorney fees and costs for adjudication.  The record closed at the hearing’s conclusion.

ISSUES

Claimant contends an award of $76,620.00
 in actual attorney fees, and $17,442.57 in costs, for a total award of $94,062.57, is reasonable and appropriate, given the complexity of this case of first impression, which involved interpreting AS 23.30.121, the “firefighter presumption” statute enacted into law in August, 2008, and the Employer’s resistance to the claim.  Claimant argues the attorneys’ fees sought are considerably less than the statutory minimum otherwise provided in AS 23.30.145(a) on the potentially $2,000,000.00 value of the settlement, and represent an even smaller fraction of the award than would be received as a contingency fee in a successful tort claim. 

Employer contends the $300.00 hourly rate sought for the efforts of Eric Croft is excessive given his limited experience in the area of workers’ compensation law; Employer should not be responsible for excessive time expended by Eric Croft to overcome a learning curve in this area of the law; Employer should not be responsible for fees for Chancy Croft’s time mentoring Eric Croft; the itemization of fees in the Affidavits of Eric Croft and Chancy Croft reflects  duplication of services; certain time spent by paralegal Patty Jones is clerical in nature and not entitled to compensation at a paralegal rate;  and other costs charged are not reimbursable. 

What attorney fees and costs are reasonable and should be awarded in this case?

FINDINGS OF FACT

Evaluation of the record as a whole establishes the following facts by a preponderance of the evidence:  

1) Claimant was employed as a firefighter by the Anchorage Fire Department (AFD).  His first day of employment with AFD was February 23, 1997.  His last day on the job was April 9, 2010, after which he went on medical leave, having been diagnosed with kidney, brain and lung cancers.
  The parties completed the Report of Occupational Injury and Illness form (ROI) on April 25, 2010, and filed it on May 7, 2010.

2) On May 26, 2010, counsel for Claimant sent a letter to the claims adjuster seeking informal discovery and production of documents in Employer’s possession.

3) On May 28, 2010, Employer filed a Petition for Protective Order and Objection to Employee’s Discovery Request and Request for Production, alleging the request for informal discovery was premature as no workers’ compensation claim (WCC) had been filed.

4) On June 2, 2010 Employer controverted all benefits, alleging Claimant failed to “demonstrate that, while in the course & scope of his employment as a firefighter, [he] was exposed to a known carcinogen, as defined by the International Agency for Research on Cancer or the National Toxicology Program, and the carcinogen is associated with a disabling cancer,” as required “for the presumption to attach” under AS 23.30.121(b)(3)(C).  Employer further stated it had not received any medical or other evidence to support the allegation a cancerous condition arose out of an exposure in the course and scope of employment, and it had not received any evidence of physical fitness examinations required by AS 23.30.121.

5) On or about June 4, 2010, Claimant filed and served his Affidavit, stating the following elements required under AS 23.30.121:  he was employed as a firefighter by AFD, a municipal fire department; his first day of employment with AFD was February 23, 1997; at all times while employed by AFD since his hiring he held a certificate as a Firefighter I or greater; in April 2010 he was diagnosed with kidney cancer, and thereafter associated brain and lung cancers; his last day on the job was April 9, 2010;
 he worked until the symptoms of his cancer caused him to take medical leave; he served more than seven years as a municipal firefighter; his initial qualifying medical exam did not show cancer; annual exams in each of his years as a firefighter did not show cancer; and in the course of his employment as a firefighter with AFD he was exposed to “soots,” and “benzene,” both substances “known to be a human carcinogen” by the National Toxicology Program 

6) On July 8, 2010, Claimant filed his WCC alleging he had been exposed to various toxins and carcinogens in the course and scope of his employment as a firefighter for Employer.  He sought a board finding he met the presumption of compensability under AS 23.30.121, and the presumption had not been rebutted.  Claimant sought payment of temporary total disability benefits (TTD), medical benefits, and attorney fees and costs.

7) On July 15, 2010, Claimant opposed Employer’s Petition for Protective Order,  and noticed an August 13, 2010 videotaped deposition tour of AFD Fire Station 1 and AFD Fire Station 4, the stations at which Claimant was primarily assigned during his 13 years as an Anchorage firefighter.  

8) On July 16, 2010, Employer filed a Petition for Protective Order and Petition to Quash the Notice of Video Deposition tour of the fire stations, alleging that until the Board acted on its Petitions Employer would not permit touring of and videotaping in the fire stations.

9) On July 18, 2010, Claimant filed an Emergency Petition for Interim Compensation.

10)  On July 19, 2010, Claimant’s counsel conducted three and one half hours of direct examination of Claimant through videotaped deposition.

11)  On July 23, 2010, Claimant filed an Affidavit of Readiness for Hearing (ARH) on his Emergency Petition for Interim Compensation.

12)  At a prehearing conference on July 23, 2010, inter alia, Employer withdrew its May 28, 2010 Petition for Protective Order and its July 16, 2010 Petition to Quash, and urged the designee to reject the ARH as premature.

13)  On July 26, 2010, Employer filed an objection to the ARH on Claimant’s emergency petition for interim compensation, alleging it also was premature under 8 AAC 45.070(b)(2), as the time for answering the petition had not yet run.

14)  On July 28, 2010, Employer Answered the WCC, alleging Claimant had not met the presumption of compensability under AS 23.30.121, specifically arguing Claimant had not established “that his cancer is associated with specific exposure to a carcinogen associated with that cancer.”  

15)  On August 2, 2010, Employer again controverted the claim, and on August 10, 2010, Employer answered the petition for interim compensation, alleging no basis existed for an award of interim compensation.

16)  On August 12, 2010, Claimant designated Dr. Tee L. Guidotti as his expert witness.  Employer filed a Request for Cross-Examination.

17)  The dispute over access to the fire stations having been resolved, on the morning of August 13, 2010, Claimant’s counsel continued the videotaped deposition of Claimant while touring AFD Station 1 and AFD Station 4.  In the afternoon, Employer conducted its cross-examination of Claimant.  The deposition began at 9:50 a.m. on August 13, 2010, and ended at 4:09 p.m.

18)  At an August 18, 2010, prehearing conference, the parties advised the Board designee they had resolved their discovery dispute, and Employer’s petitions for protective orders and to quash were withdrawn.  Claimant’s Petition for Interim Compensation was set for a five hour oral hearing on September 29, 2010.  The parties stipulated to serve and file witness lists, legal memoranda and evidence in accordance with applicable regulations, and to waive the 15 page limit for hearing briefs due to the complexity of the legal issues in the case.

19)  On September 10, 2010, Claimant filed a Notice of Intent to Rely, contained in a three inch, three-ringed binder.  It included a transcript of Claimant’s videotaped deposition; a 13 year journal Claimant kept of his experiences as an AFD firefighter; computerized AFD call out sheets for his dispatches from 2002-2010, the years during which AFD call outs were computerized; substance profiles from the Report on Carcinogens of the National Toxicology Program; Claimant’s physical examination and fitness for duty reports maintained by Employer; and the legislative history of the passage of HB 200, the proposed firefighter presumption law, and companion bills, including transcripts and computer disc audio of committee hearings and debate.

20)  On September 21, 2010, Claimant filed  a  24 page hearing brief.  Dr. Guidotti’s August 6, 2010 expert witness report was Exhibit 1 to Claimant’s hearing brief.  Dr. Guidotti is a physician, board-certified in internal medicine, pulmonary medicine and occupational medicine in the United States, and holds equivalent certifications in occupational medicine in Canada and the United Kingdom.  He is a Diplomate of the American Board of Toxicology.
 

21)  Dr. Guidotti noted it is well established that firefighting exposes the firefighter to chemical carcinogens associated with combustion products and to chemical exposures specific to the material involved in the fire.  Exposure is particularly intense during overhaul where, for practical reasons, most firefighters do not wear their self-contained breathing apparatus (SCBA).  According to Dr. Guidotti, when plastics degrade during combustion, firefighters are exposed to vinyl chloride and cyanide, among other products.  Firefighters’ exposure to polycyclic aromatic hydrocarbons (PAHs), is a class of compounds generated by low-temperature combustion, produced in abundance in mattress fires, is present in high concentrations where smoke is particularly thick, and in soot, the large-particle phase of smoke, which includes several known or highly suspected carcinogens, including benzo(a)pyrene, chrysene, benzo(a)anthracene, benzo(b)fluoranthene, dibenzo(a,h) anthracene,  dibenzopyrene, and 5-methylchrysene.  Burning insulation off wires generates large amounts of dioxins and other halogenated hydrocarbons, as well as vinyl chloride monomer and PAHs, from degradation of the polyvinyl chloride plastic insulation material.  In the presence of a chlorine source, such as burning polyvinyl chloride plastic, other carcinogens are formed, such as chlormethanes and chlorethanes.  Dioxin exposure also occurs during wire insulation and car interior plastic fires, and is a powerful promoting agent, which accelerates the process of developing a cancer once the cancer is caused in the first instance by another chemical. Reviewing Claimant’s journal entries, Dr. Guidotti identified which exposure he believed was the catalyst for Claimant’s kidney cancer.

22)  In its Hearing Brief, Employer referred to a stipulation of the parties, noted Employer now agreed the presumption of compensability under AS 23.30.121 had attached, and it had begun paying time loss and medical benefits.  Employer contended the only issue remaining for hearing was whether Employer is able to controvert a firefighter’s claim once the presumption is raised.  
23)  On September 22, 2010, the hearing officer emailed counsel for the parties noting the stipulation to which Employer referred in its hearing brief had not been filed, nor had any witness lists, and inquiring if the five hours set aside for hearing were still necessary, or could time on the calendar be released for other matters. The hearing officer further requested the parties file the stipulation and the compensation report.  The parties’ responses to the hearing officer’s email, however, revealed the stipulation had not yet been signed, and both the content of the stipulation, and what issues remained for hearing were in dispute.  To complicate matters, claims manager Michael Boshears, responding to the hearing officer’s email forwarded to her by her counsel, replying to all, acknowledged that while she initially agreed with her counsel’s advice Employer stipulate the presumption had been met, Employer was no longer willing to do so.  
24)  On September 23, 2010, Claimant, through counsel, requested a prehearing conference with the hearing officer to clarify the issues for hearing, noting that based on Employer’s repeated statements to him it agreed Claimant had raised the firefighter presumption, he had not intended to call Dr. Guidotti to testify, but if Employer was no longer willing to stipulate the presumption attached, he intended to request permission from the Board to call Dr. Guidotti as a witness at the hearing, or introduce his report over Employer’s Smallwood objection.  Based on the contradictions between Employer’s Hearing Brief and Ms. Boshears’ email, the hearing officer notified the parties Claimant would be permitted to call Dr. Guidotti as a witness at the September 29, 2010 hearing. 
25)  At a prehearing conference on Monday, September 27, 2010, Employer admitted it had no evidence to controvert the claim, and withdrew its Smallwood objection to Dr. Guidotti’s report.  The parties indicated they had reached agreement as to all issues, with the exception of attorney fees and costs, and would put the terms of the agreement on the record at the time of hearing.
26)  At the hearing on September 29, 2010, the parties filed a fully executed Compromise & Release Agreement (C&R), placed on the record the terms of that agreement, and argued only the unresolved issue of attorney fees and costs.  The C & R was approved and issued.  The matter of attorney fees and costs was taken under advisement.
27)  The Crofts Law Office is counsel of record for Claimant.  Both attorney Eric Croft and attorney Chancy Croft performed legal services on Claimant’s behalf.  Patty Jones, a paralegal with the firm, performed paralegal services.
28)  Attorney Eric Croft’s Affidavits of Fees demonstrate he began performing services on Claimant’s behalf on March 11, 2010.  He itemized a total of 206.3 hours of time spent in the successful prosecution of this claim.  Eric Croft was also present and participated at the September 29, 2010 hearing for an additional hour, bringing to 207.3 the total number of hours for which Eric Croft seeks payment of attorney fees at the rate of $300.00 per hour.
29) Employer contends Eric Croft’s $300.00 hourly rate is excessive given his limited experience in workers’ compensation law; his itemized time is excessive due to his inexperience in this area of the law; and his entries duplicate those of Attorney Chancy Croft.  Employer argues it should not be required to pay for duplicative services, or for Eric Croft’s time familiarizing himself with this area of the law.

30) Eric Croft was admitted to practice law in Alaska in 1994, clerked in both the federal court and in the Alaska Supreme Court for two years, was a state legislator for ten years, during one year of which the firefighter presumption statute, the intent and application of which is at issue in this case, was under consideration.  For two years thereafter he was a prosecutor for the Municipality of Anchorage, the employer in this case, before joining The Crofts Law Office several months ago, where he first began practicing workers’ compensation law.
31) In his Affidavits of Fees Chancy Croft itemized a total of 40.4 hours of time expended on Claimant’s behalf, but at hearing acknowledged a duplicate entry and conceded 1.1 hours should be deducted from this total.  Chancy Croft attended and participated in the September 29, 2010 hearing for an additional hour, bringing to 40.3 the total number of hours expended by Chancy Croft, for which the firm seeks payment of attorney fees at the rate of $350.00 per hour.

32) Chancy Croft is an experienced attorney and a recognized expert in workers’ compensation law on behalf of Claimants, having been admitted to practice law in Alaska since 1964, and having specialized in workers’ compensation law on behalf of Claimants for most of his career.  His current hourly rate of $350.00 has been considered reasonable given his level of expertise.   

33) Employer does not contest Chancy Croft’s hourly rate, however, it contends some of Chancy Croft’s affidavit entries duplicate those of Eric Croft, Employer should not be required to pay for duplicative services, nor should it be responsible for Chancy Croft’s time spent mentoring Eric Croft.  Specifically, Employer objects as duplicative fees charged by both Messrs. Croft on May 5, 2010; July 7, 14, 21, 23, 27, 2010; August 19, 31, 2010; and September 8, 13, 2010.  

34)
 Employer proposes Eric Croft’s fees be reduced to $225 per hour; and the Board either award Eric Croft all of his fees and reduce Chancy Croft’s fees by half, or award Attorney Chancy Croft all of his fees and reduce Eric Croft’s fees by half.

35) Paralegal Patty Jones has been working as a paralegal for the Chancy Croft Law Office since at least 1997,
 and is now employed with The Crofts Law Office. Ms. Jones’ affidavits itemize a total of 41.9 hours of services she performed.  Her affidavits attest the itemization accurately reflects the hours expended as well as the extent and character of the work she performed, which work she affies is not duplicative of attorney work or clerical in nature. 

36) Employer contends Ms. Jones $150.00 hourly rate for paralegal services is excessive in as much as its defense firm bills for the services of associate attorneys at that rate, certain services Ms. Jones performed were clerical in nature, and others are duplicative of services performed by an attorney and thus non-reimbursable. Employer objects to the entries by Ms. Jones where she is conferring with attorneys, as well as those spent engaging in clerical tasks.

37) The Board has previously awarded costs for Ms. Jones’ paralegal services at $125.00 per hour, without objection to the hourly rate by the defense firm in this case.
  The Board has more recently approved paralegal costs for Ms. Jones at $150.00 per hour.

38) Employer also objects to other items listed in the cost bill, particularly counsel’s mileage costs, notary service fees, fax charges and courier fees.  Employer contends copy charges should be denied because the rate charged is not identified and may exceed the 10 cents per copy permitted by law, courier fees were excessive, notary service fees are contained within office overhead expenses and fax fees are not allowed.  Mr. Croft later confirmed the rate listed in the cost bill for photocopies was at 10 cents per copy.  Patty Jones later confirmed courier services were billed at $3.00 per trip, and faxes at $1.00 per page.

39) While both attorneys’ affidavits contain entries where one attorney conferred with the other, only on May 5, 2010; June 30, 2010; July 7, 14, 21
 and 27, 2010; August 19 and 31, 2010; and September 8 and 13, 2010, are there entries by both attorneys for conferring with each other.  Since the subject of the conference is not noted in any entry, on these dates arguably both attorneys billed for the same conference.  




May 5, 2010-On this date Chancy Croft reviewed, conferred with Client and others, conferred with Eric Croft and P. Jones, researched cancer and firefighters, and planned action, for a total of 2.4 hours. On this date Eric Croft billed 4.0 hours for ‘Meeting w/ B. Partch and Andy Mullen, C. Croft and P. Jones, read and organize research on cancer, email IAFF on various issues.”  This entry reflects the first meeting between members of The Crofts Law Office with Claimant.  P. Jones’ affidavit refers to her conference with the client only.

June 30, 2010-On this date Chancy Croft reviewed, conferred with Eric Croft and P. Jones, and planned action for 0.2 of an hour; and Eric Croft conferred with Chancy Croft and P. Jones for 0.4 of an hour.  There is no entry on this date by P. Jones.

July 7, 2010-On this date Chancy Croft conferred with Eric Croft and P. Jones, reviewed, researched, planned action, prepared a letter to Ms. Zobel, and a message to the client for a total of 0.9 of an hour.  Eric Croft conferred with P. Jones on status, conferred with C. Croft and P. Jones re controversion, and edited a letter to defense, for a total of 0.6 of an hour.  P. Jones’ entry reads:  “Review email from P. Carnahan; Conf w/ E. Croft; Attempt TCT Client; Finalize WCC,” for 0.4 of an hour.

July 14, 2010-On this date Chancy Croft reviewed the case, conferred with Eric Croft, and conducted research for a total of 0.6 of an hour.  Eric Croft finalized video deposition details, called AFD Captain Schrage, conferred with C. Croft, and signed a deposition notice for 0.8 of an hour.  He conferred with P. Jones for 0.4 of an hour.  P. Jones’ entry reads: “Prepare email to P. Carnahan; Prepare email to Client; Prepare 2 drafts of Notice of Dep; TCT Ct. Rptr x 3; Fax to all; Conf w/ E. Croft x 2, for 1.5 hours.
July 27, 2010-On this date Chancy Croft reviewed the case, conferred with P. Jones, conferred with Eric Croft on two occasions, and planned action, for a total of 0.8 of an hour.  Eric Croft conferred with Chancy Croft for 0.5 of an hour.  P. Jones’ entry does not reference any conference with either attorney.

August 19, 2010-On this date Chancy Croft conferred with Eric Croft, prepared for hearing, and analyzed and planned options for 0.2 of an hour.  Eric Croft’s entry reads: “Discovery from expert, Conf. w/ C. Croft, review legislative history” for a total of 2.5 hours.  P. Jones entry lists “Conf. w/ E. Croft,” for 0.1 of an hour.

August 31, 2010-On this date Chancy Croft had a telephone call with Ms. Zobel, conferred with P. Jones, conferred with Eric Croft on three occasions, and engaged in planning for a total of 0.7 of an hour.  Eric Croft received a telephone call from Ms. Zobel on interim compensation, drafted a letter to Ms. Zobel, and conferred with C. Croft for a total of 3.8 hours.  P. Jones’ entry does not reference any conference with either attorney.


September 8, 2010-On this date Chancy Croft conferred with Eric Croft and engaged in research for a total of 0.4 of an hour.  Eric Croft conferred with C. Croft and had a telephone call with Claimant’s wife, for total of 1.10 hours.  There is no entry on this date by P. Jones.  

September 13, 2010-On this date Chancy Croft conferred with Eric Croft, and engaged in research and hearing preparation for a total of 0.4 of an hour.  Eric Croft conferred with C. Croft for 0.1 of an hour.  There is no entry on this date by P. Jones.

September 22, 2010-On this date Chancy Croft spoke with Eric Croft on three occasions, re-read the hearing brief, conducted research, revised a proposed stipulation, and responded to emails, over a period of 0.9 hours.  Eric Croft read an email to both counsel from the hearing officer, conferred with Chancy Croft, and edited and sent a response to the hearing officer, for a total of 1.6 hours. There is no entry on this date by P. Jones.

40) Because The Crofts Law Office engages in block billing, where the total time expended for all services on a particular day is listed, but the time expended for each individual listed service performed is not, the amount of time each of the attorneys participated in the same conference on a specific day can only be estimated based on an examination of all of the professional services performed that day, the length of time each of those services would customarily take, and the total number of hours billed that day. Based on such an examination, it appears attorney conferences were duplicate billed on the following dates in the following amounts:  June 30, 2010 for 0.2 of an hour; July 7, 2010 for 0.3 of an hour ; July 14, 2010 for 0.4 of an  hour; July 27, 2010 for 0.5 of an hour: August 19, 2010 for 0.1 of an hour; August 31, 2010 for 0.6 of an hour; September 8, 2010 for 0.3 of an hour; September 13, 2010 for 0.1 of an hour; and September 22, 2010 for 0.5 of an hour, for a total of 3.0 hours of duplicative attorney conference time.  

41)
 Excessive time appears to have been expended in this case by Eric Croft than would reasonably be spent by experienced workers’ compensation counsel commanding $300.00 per hour.  Examples include July 16, 17 and 20, 2010, where in excess of 8 hours was expended preparing for his client’s deposition; September 9 and 28, 2010, where in excess of 20 hours was consumed preparing for hearing; and September 17 and 21, 2010, where in excess of 20 hours was spent drafting and editing a hearing brief. 

PRINCIPLES OF LAW

AS 23.30.001.  Intent of the legislature and construction of chapter.  It is the intent of the legislature that

1) this chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this chapter;…

AS 23.30.121.  Presumption of coverage for disability from diseases for certain fire fighters.  (a)  There is a presumption that a claim for compensation for disability as a result of the diseases described in (b) of this section for the occupations listed under (b) of this section is within the provisions of this chapter.  This presumption of coverage may be rebutted by a preponderance of the evidence.  The evidence may include the use of tobacco products, physical fitness and weight, lifestyle, hereditary factors, and exposure from other employment or nonemployment activities.


(b)   For a fire fighter covered under AS 23.30.243,


(1)  there is a presumption that a claim for compensation for disability as a result of the following diseases is within the provisions of this chapter:



(A)
respiratory disease;



(B)
cardiovascular events that are experienced within 72 hours after exposure to smoke, fumes, or toxic substances; and



(C)
the following cancers:



(i)
primary brain cancer;



(ii)
malignant melanoma;



(iii)
leukemia;



(iv)
non-Hodgkin’s lymphoma;



(v)
bladder cancer;



(vi)
ureter cancer;



(vii)
kidney cancer; and



(viii)
prostate cancer;


(2)
notwithstanding AS 23.30.100(a), following termination of service, the presumption established in (1) of this subsection extends to the fire fighter for a period of three calendar months for each year of requisite service but may not extend more than 60 calendar months following the last date of employment;


(3)
the presumption established in (1) of this subsection applies only to an active or former fire fighter who has a disease described in (1) of this subsection that develops or manifests itself after the fire fighter has served in the state for at least seven years and who



(A)
was given a qualifying medical examination upon becoming a fire fighter that did not show evidence of the disease;



(B)
was given an annual medical exam during each of the first seven years of employment that did not show evidence of the disease; and



(C)
with regard to diseases described in (1)(c) of this subsection, demonstrates that, while in the course of employment as a fire fighter, the fire fighter was exposed to a known carcinogen, as defined by the International Agency for Research on Cancer or the national Toxicology Program, and the carcinogen is associated with a disabling cancer.


(c) 
The presumption set out in this section applies only to a fire fighter who, at a minimum, holds a certificate as a Firefighter I by the Department of  Public Safety under fire fighter testing and certification standards established by the department under authority of AS 18.70.350(1) or other applicable statutory authority.


(d)
The provisions of (b)(1)(A) and (B) of this section do not apply to a fire fighter who develops a cardiovascular or lung condition and who has a history of tobacco produce use as established under (e)(2) of this section.


(e)
The department shall, by regulation, define



(1)
for purposes of (b)(1) – (3) of this section, the type and extent of the medical examination that is needed to eliminate evidence of the disease in an active or former fire fighter; and



(2)
for purposes of (d) of this section, the nature and quantity of a person’s tobacco product use; the standards adopted under this paragraph shall use or be based on existing medical research.


(f)
In this section, “fire fighter” has the meaning given in AS 09.65.295.

AS 23.30.145.  Attorney fees.  (a) Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 percent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 percent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded… In determining the amount of fees the board shall take into consideration the nature, length, and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries.

(b) If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including a reasonable attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.  

In Wise Mechanical Contractors v. Bignell,
 the Alaska Supreme Court held attorney fee awards under AS 23.30.145(b) should be “both fully compensatory and reasonable so that competent counsel will be available to furnish legal services to injured workers” (emphasis in original).
 In determining a reasonable fee under AS 23.30.145(b), the board is required to consider the contingency nature of representing injured workers, the nature, length, and complexity of the services performed, the resistance of the employer, and the benefits resulting from the services obtained.
  The Court in Wise further noted:

If an attorney who represents claimants makes nothing on his unsuccessful cases and no more than a normal hourly fee in his successful cases, he is in a poor business.  He would be better off moving to the defense side of the compensation hearing room where attorneys receive an hourly fee, win or lose, or pursuing any of the other various law practice areas where a steady hourly fee is available.

The Court also cited to factors set forth in the Alaska Code of Professional Responsibility in determining the fee in a workers’ compensation case.  These factors are:

(1) The time and labor required, the novelty and difficulty of the questions involved, and the skills requisite to perform the legal service properly.

(2) The likelihood, if apparent to the client, that the acceptance of the particular employment will preclude other employment by the lawyer.

(3) The fee customarily charge in the locality for similar legal services.

(4) The amount involved and the results obtained.

(5) The time limitations imposed by the client or by the circumstances.

(6) The nature and length of the professional relationship with the client.

(7) The experience, reputation, and ability of the lawyer or lawyers performing the services.

(8) Whether the fee is fixed or contingent.

An hourly rate of $200.00 was fair and reasonable in February 2009, for an attorney with three to four years general legal experience and very little experience handling workers’ compensation case, in a straight-forward, non-complex case.
  An hourly rate of $240.00 was fair and reasonable in November 2008, for an attorney admitted to the Alaska Bar in 1986 but with no specified experience handling workers’ compensation claims.
  An hourly rate of $250.00 was fair and reasonable in a case where the attorney was new to workers’ compensation law, but had been admitted to practice law in Alaska in 1999, New York in 1998, and New Jersey in 1997.
  In all of these cases, the number of hours expended was far lower than the 207.3 hours billed by Eric Croft in this case.

8 AAC 45.180.  Costs and attorney’s fees. . . .

 (b) A fee under AS 23.30.145 will only be awarded to an attorney licensed to practice law in this state or another state.  An attorney seeking a fee from an employer for services performed on behalf of an applicant must apply to the board for approval of the fee; the attorney may submit an application for adjustment of claim or a petition.  An attorney requesting a fee in excess of the statutory minimum in AS 23.30.145(a) must (1) file an affidavit itemizing the hours expended, as well as the extent and character of the work performed, and (2) if a hearing is scheduled, file the affidavit at least three working days before the hearing on the claim for which the services were rendered; at the hearing, the attorney may supplement the affidavit by testifying about the hours expended and the extent and character of the work performed after the affidavit was filed.  If the request and affidavit are not in accordance with this subsection, the board will deny the request for a fee in excess of the statutory minimum fee, and will award the minimum statutory fee.

(c) Except as otherwise provided in this subsection, an attorney fee may not been collected from an applicant without board approval.  A request for approval of a fee be paid by an applicant must be supported by an affidavit showing the extent and character of the legal services performed…  

(d) The board will award a fee under AS 23.30.145(b) only to an attorney licensed to practice law under the laws of this or another state.

(1) a request for a fee under AS 23.30.145(b) must be verified by an affidavit itemizing the hours expended as well as the extent and character of the work performed, and, if a hearing is scheduled, must be filed at least three working days before the hearing on the claim for which the services were rendered; at hearing the attorney may supplement the affidavit by testifying about the hours expended and the extent and character of the work performed after the filing of the affidavit. . . . 

(2)  in awarding a reasonable fee under AS 23.30.145(b) the board will award a fee reasonably commensurate with the actual work performed and will consider the attorney’s affidavit filed under (1) of this subsection, the nature, length, and complexity of the services performed, the benefits resulting to the compensation beneficiaries from the services, and the amount of benefits involved.

. . .

(f) The board will award an applicant the necessary and reasonable costs relating to the preparation and presentation of the issues upon which the applicant prevailed at the hearing on the claim.  The applicant must file a statement listing each cost claimed, and must file an affidavit stating that the costs are correct and that the costs were incurred in connection with the claim. . . . 

(1) costs incurred in making a witness available for cross-examination;

(2) court reporter fees and costs of obtaining deposition transcripts;

(3) costs of obtaining medical reports;

(4) costs of taking the deposition of a medical expert, provided all parties to the deposition have the opportunity to obtain and review the medical records before scheduling the deposition;

(5) travel costs incurred by an employee in attending a deposition prompted by a Smallwood objection;

(6) costs for telephonic participation in a hearing;

. . . 

(8) costs incurred in obtaining the in-person testimony of physicians at a scheduled hearing;

(9) expert witness fees, if the board finds the expert’s testimony to be relevant to the claim;

(10) long-distance telephone calls, if the board finds the call to be relevant to the claim;

. . .

(12) reasonable costs incurred in serving subpoenas issued by the board, if the board finds the subpoenas to be necessary;

(13) reasonable travel costs incurred by an applicant to attend a hearing, if the board finds that the applicant’s attendance is necessary;

(14) fees for the services of a paralegal or law clerk, but only if the paralegal or law clerk
(A) is employed by an attorney licensed in this or another state;

(B) performed the work under the supervision of a licensed attorney;

(C) performed work that is not clerical in nature;

(D) files an affidavit itemizing the services performed and the time spent in performing each service; and

(E) does not duplicate work for which an attorney’s fee was awarded;

(15) duplication fees at 10 cents per page, unless justification warranting awarding a higher fee is presented;

. . . 

(17) other costs as determined by the board (emphasis added).

Facsimiles are considered an office overhead expense and have not been allowed.
  
The board may base its decision not only on direct testimony, medical findings, and other tangible evidence, but also on the board's “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.”
  

ANALYSIS

1. Eric Croft’s Attorney Fees.

Attorney fee awards must be fully compensable but reasonable, and must consider the contingency nature of representing injured workers, the nature, length, and complexity of the services performed, the resistance of the employer, the benefits resulting from the services obtained, the fee customarily charged in the locale for similar services, and the experience, reputation and ability of the lawyer performing the services.  While this case involved a question of first impression, the application and interpretation of Alaska’s new “firefighter presumption statute,” similar laws have existed in other states since the 1980s. While the resistance of the employer is evident from its multiple controversions, opposition to discovery, petitions for protective orders, and oppositions for affidavits of readiness for hearing, some of its resistance was reasonably founded in regulations, custom and practice, and opposing counsel’s premature filing of pleadings evidenced his inexperience in this specialized field. 

While Eric Croft is an able attorney who zealously represented and obtained valuable benefits for Claimant, namely Employer’s acceptance of the claim and agreement to pay all benefits under the Alaska Workers’ Compensation Act, with no release of benefits by Claimant, his expenditure of 207.3 hours is excessive under the circumstances of this case and reflects in part his inexperience in the area of workers’ compensation.  While the board will not attempt to parse the amount of time Mr. Croft should have spent on each service performed during the four months he performed services on Claimant’s behalf, and while Mr. Croft will likely command a higher fee in later cases where his time is more efficiently put to use, because the hours expended here exceed what an experienced workers’ compensation attorney commanding $300.00 per hour would likely have spent in this case, attorney fees at $225.00 per hour will be awarded for all 207.3 of the hours Eric Croft spent in this case.

2.  Chancy Croft’s Attorney Fees.

To ensure Employer is not unfairly billed for duplicate services by both attorneys, three hours of time will be deducted from hours expended by Chancy Croft for conferences with Eric Croft where both attorneys billed for the same conference time.  It was not unjustifiable, however, for both attorneys and the firm’s paralegal Ms. Jones, to attend the initial conference with the client on May 5, 2010, as all attendees would be working directly with the client on his claim. There is also no reason to believe that on dates where only one of the attorneys billed for conferring with the other that duplicate fees were charged.  To the extent any of these entries represent mentoring of Eric Croft by Chancy Croft, or Eric Croft learning the fundamentals of workers’ compensation law in Alaska, any arguable unfairness to Employer is ameliorated by the hourly rate awarded Eric Croft in this case.  Furthermore, to award Eric Croft for time spent learning the ropes as a claimant’s attorney promotes the recognized purpose in awarding fully compensatory and reasonable fees to ensure attorneys are available to represent injured workers in these cases.  Accordingly, fees for dates where only one attorney billed for a conference will not be deducted
3. Paralegal services.

Employer objects to the hourly rate at which Ms. Jones’ services are billed, contends some of her services duplicate those of the attorneys who supervise her, and several of her itemized entries consist of non-reimbursable clerical work. 

The services of a paralegal are a reimbursable cost where the paralegal is employed by an attorney, performed the work under the supervision of a licensed attorney, performed work that is not clerical in nature, filed an itemized affidavit, and her work does not duplicate work for which an attorney’s fee was awarded.  

Although Employer argues the $150.00 per hour fee charged for Ms. Jones’ services is excessive in that defense counsel bills her associate attorneys at that rate, Ms. Jones has been recognized by the board as an experienced paralegal in the area of workers’ compensation, her services have previously been reimbursed by the board at $150.00 per hour, her previous rate of $125.00 per hour was not contested by Employer’s defense firm in previous cases, and her current hourly rate will not be disturbed here.  

Although Employer contends Ms. Jones’ work is duplicative of work conducted by her supervising attorneys, specifically her attendance at conferences involving Eric Croft or Chancy Croft or both, Ms. Jones’ itemized affidavits reflect her conferences with Eric Croft only on September 23, 2010, September 20, 2010, September 10, 2010, September 9, 2010, August 24, 2010, August 19, 2010, August 12, 2010, August 3, 2010, July 14, 2010, July 7, 2010, June 17, 2010, June 4, 2010 and May 27, 2010. In only one of those entries is the subject of the conference identified:  May 27, 2010, when her conference with Mr. Croft involved releases.  Considering Ms. Jones was handling releases, and also drafted letters to the adjuster and the client on the subject of and containing releases, she was performing paralegal services reimbursable as a cost of litigation.   While the subject matter of her conferences with Mr. Croft in the remaining 12 entries is not identified, that Ms. Jones conferred with Mr. Croft on 12 occasions during the approximately 20 weeks he represented Claimant after the initial conference on May 5, 2010, an average of once every 1.66 weeks; and each conference, either standing alone or as a portion of a multi-service date entry, was for 0.1 hour, these conferences are not excessive in number or length.  Indeed, conferences of reasonable number and length are a necessity where the law requires attorney supervision of services performed by a paralegal, and the conferences here do not represent an impermissible duplication of services.  Ms. Jones’ affidavits do not list and thus do not bill for any conferences with Chancy Croft.  

Employer also contends a duplication in services between Ms. Jones and the attorneys can be found in her review of certain documents, particularly letters from Ms. Zobel.  Ms. Jones’ affidavits itemize her reviewing letters from Ms. Zobel on September 11, 2010, July 23, 2010 and June 9, 2010, reviewing an email from Ms. Zobel on August 26, 2010, and on various dates reviewing a prehearing conference summary, a request for cross-examination, an answer to the claim, and an opposition to the affidavit of readiness for hearing.  Neither Eric Croft or Chancy Croft’s affidavits of attorney fees have entries for review of any of these documents, or the August 26, 2010 email or the letters from Ms. Zobel, with the possible exception of the July 23, 2010 letter reviewed by Ms. Jones for 0.1 hour on August 4, 2010, where, on August 3, 2010, Chancy Croft’s affidavit reads “Read letter from P. Zobel,” an entry also of 0.1 hour when parsed with Mr. Croft’s other entry on that date.  Eric Croft’s affidavit has no entry for review of Ms. Zobel’s letter on or about these dates.  Because a duplication of services appears to have occurred when Ms. Jones and Chancy Croft both billed for reviewing Ms. Zobel’s July 23, 2010 letter, 0.1 hour of Ms. Jones’ time, or $15.00, will be deducted from the cost bill. 

Finally, with respect to Ms. Jones’ services, Employer contends a number of her entries reflect services clerical in nature.  The following services itemized by Ms. Jones constitute clerical, rather than paralegal services, and will be deducted from the cost bill as noted:

*On June 4, 2010, Ms. Jones’ preparation of an affidavit of service and instructions to a courier are clerical in nature and thus non-reimbursable.  The sum of $30.00 for 0.2 hour will be deducted.

*On July 2, 2010, Ms. Jones’ photocopying and numbering 25 pages, and preparing an affidavit of service are clerical in nature and thus non-reimbursable.  The sum of $30.00 for 0.2 hour will be deducted.

*On July 13, 2010, Ms. Jones’ calendaring a prehearing conference is clerical in nature and non-reimbursable.  The sum of $15.00 for 0.1 hour will be deducted.

*On August 12, 2010, Ms. Jones’ calendaring a prehearing conference is clerical in nature and non-reimbursable.  The sum of $15.00 for 0.1 hour will be deducted.

*On August 18, 2010, Ms. Jones preparing an affidavit of service is clerical in nature and non-reimbursable.  The sum of $37.50 for 0.25 hour will be deducted.

*On September 14, 2010, Ms. Jones’ preparing an affidavit of service and numbering 43 pages is clerical in nature and non-reimbursable.  The sum of $30.00 for 0.2 hour will be deducted.

Accordingly, Ms. Jones’ fees will be reduced by a total of $172.50, to $6,112.50.

4. Costs

In addition to the cost for paralegal services, Employer also objects to the courier, mileage, notary, photocopy and fax charges listed in the cost bill.  While Employer argues there were few pleadings in this case to warrant $72.00 in courier charges, in addition to pleadings, of which there were several, the file contains voluminous medical records filed on numerous medical summaries, and other documents which required filing with the board. The mileage fees were incurred by Eric Croft who drove to and from Eagle River to ensure Claimant’s attendance at his videotape deposition when he was unable to drive as a result of his medical condition.  The courier and mileage charges will be allowed under 8 AAC 45.182(f)(17).  

Fax charges are considered an office overhead expense and have not been allowed.
  The fax charges of $103.00 will be disallowed.  Similarly, the notary service of $10.00, if provided at The Crofts Law Office at no additional expense to Claimant, is considered an office overhead expense and will be disallowed at this time.  Upon proof the notary charges were reasonably incurred outside of The Crofts Law Office, they may be allowed.  Copy charges at 0.10 cents per copy, for a total of $162.00 will be allowed. 

Based on the foregoing, Claimant’s cost bill will be reduced by $275.00, to $10,882.57.

CONCLUSIONS OF LAW

1. Attorney fees totaling $46,642.50 are awarded for services rendered by Attorney Eric Croft.

2. Attorney fees totaling $13,055.00 are awarded for services rendered by Attorney Chancy Croft.

3. Paralegal costs totaling $6,112.50 are awarded for services rendered by paralegal Patty Jones.

4. The remaining costs totaling $10,882.57, reduced as set forth above, are also awarded. 

ORDER

Employer shall pay attorney fees and costs on behalf of Claimant totaling $76,692.57.

Dated at Anchorage, Alaska, this 14th day of October  2010.


                                       ALASKA WORKERS' COMPENSATION BOARD



_________________________________



Linda M. Cerro, Designated Chairperson



_________________________________


                                           
Patricia Vollendorf, Member

                           
_________________________________



Janet Waldron, Member

If compensation is payable under the terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in the Alaska Workers’ Compensation Appeals Commission.

If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order.

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127.

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of ANDREW L. MULLEN employee  v. MUNICIPALITY OF ANCHORAGE and NOVA PRO RISK SOLUTIONS, Adjuster; Case No. 201005901, dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 14th day of October, 2010.



Kimberly Weaver, Office Assistant I
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� This amount exceeds by one hour the time charged on each of the two attorneys’ affidavits of attorney fees, to account for the one hour they each appeared and participated at the hearing on September 29, 2010.


� Affidavit of Andrew Mullen, August 17, 2010.


� The June 3, 2010 affidavit erroneously stated his last day of work was “February” 9, 2010.  This error was corrected in a later affidavit.


� August 6, 2010 Report, Dr. Tee Guidotti, at 1.


�Lawrence v. Channel Sanitation Corp., AWCB Decision No. 97-0121 (May 30, 1997).


�E.g. House v. Bechtel Group, Inc., AWCB Decision No. 09-0184 (December 3, 2009).


�E.g. Monta v. Ocean Beauty Seafoods, AWCB Decision No. 10-0083(May 12, 2010); Keith v. Norton Sound Health Corp., AWCB Decision No. 10-0079 (April 30, 2010); MacConnell v. Testamerica Laboratories, Inc., AWCB Decision No. 09-0156 (September 30, 2009); Holben v. Chugach Support Services, AWCB Decision No. 09-0147 (September 8, 2009).


� Attorney Chancy Croft conceded his entries of July 21and July 22 were duplicates and one should be deleted.  


� 718 P.2d 971, 974-975 (Alaska 1986)


� See also, Bouse v. Fireman’s Fund Insurance Co., 932 P.2d 222 (Alaska 1997); Childs v. Copper Valley Electric Association, 860 P.2d 1184 (Alaska 1993); Cortay v. Silver Bay Logging, 787 P.2d 103, 108 (Alaska 1990).


� Wise Mechanical Contractors v. Bignell at 975.


� Id.


� Id. at 974, n. 7; See also Alaska Rules of Professional Conduct, Rule 1.5(a).


� Stackhouse v. C.G.G. Veritas, AWCB Decision No. 09-0040 (February 25, 2009).


� Dennis v. Champion Builders, AWCB Decision No. 08-0223 (November 18, 2008). 


� Compare Lisenbury v. Alaska Mechanical, Inc., AWCB Dec. No. 08-0102 (June 3, 2008) with Alaska Directory of Attorneys.


� See, Ness v. Doyon Universal Services.,AWCB Decision No. 07-0208 (July 19, 2007); Waldrop v. Columbia Ward Fisheries, AWCB Decision No. 97-0197-0181 (August 27, 1997); Leask v. Sears Roebuck & Co., AWCB Decision No. 02-103 (June 6, 2002); Thoeni v. Consumer Electronic Services, AWCB Decision No. 03-0028 (February 10, 2003).


� Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533-534 (Alaska 1987).  





� See, Ness v. Doyon Universal Services, AWCB Decision No. 07-0208 (July 19, 2007); Thoeni v. Consumer Electronic Services, AWCB Decision No. 03-0028 (February 10, 2003); Leask v. Sears Roebuck & Co., AWCB Decision No. 02-103 (June 6, 2002); Waldrop v. Columbia Ward Fisheries, AWCB Decision No. 97-0197-0181 (August 27, 1997).  


� If additional charges are billed by Dr. T. Guidotti, a supplemental cost bill will be considered.
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