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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	BETTY  CAREY, 

                                                  Employee, 

                                                     Applicant,

                                                   v. 

VECO, INC. / VALDEZ OIL SPILL,

                                                  Employer,

                                                   and 

EAGLE PACIFIC INSURANCE CO.,

                                                  Insurer,

                                                     Defendants.
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	FINAL DECISION AND ORDER

ON RECONSIDERATION &

MODIFICATION

AWCB Case No.  198933971
AWCB Decision No. 10-0186

Filed with AWCB Juneau, Alaska

on November 16, 2010


Betty Carey’s (Employee) October 21, 2010 Petition for reconsideration of Decision and Order (D & O) No. 10-0168 (October 7, 2010) (Carey VII), and her other requests, hereinafter treated as requests for modification, were heard on the written record on November 3, 2010.  Employee represented herself; attorney Nina Mitchell represented VECO, Inc. and its carrier (Employer).  The record closed on November 3, 2010.

ISSUES

Employee contends Carey VII should not have been placed online until she had a chance to “object to it,” and it was “slanderous.”  Employee requested more time to “answer” Carey VII and specifically contended she had never been diagnosed by a “competent physician” as having any mental disorder that would “skew” her version of reality and referenced one instance in which a mental health therapist was fired for writing false reports about her, and noted Carey VII did not mention this event.  Employee contended Carey VII’s hearing officers wrote with “bias and agenda,” reporting only defense-hired doctors’ opinions.  She contended it is the Division of Workers’ Compensation (Division) and not she that is “stalling” her case because of a perceived “alliance and coziness with Big Oil” vis-à-vis the division.  Employee reiterated most or all of her prior allegations of wrong-doing, and contended the board failed to look at the file and consider her evidence.  She contended her “objections” to Carey VII should be placed in her file and “online” to be read as her partial “response” to Carey VII.

Employee also petitioned for reconsideration of Carey VII, but did not include within her pleading specific grounds for reconsideration.  However, she filed a Notice of Intent to Rely to which she attached numerous documents.  Employee in these documents contended Carey VII would have been resolved differently had her filings been reviewed and should be modified based upon her evidence.

Employee lastly contended Carey VII was “horribly inaccurate” based upon “false” information in her file.  She contends because it took the panel hearing her claim “three months” to write Carey VII, she should have three months to write her “version” of the four-day July 2010 hearings to show Carey VII’s “inaccuracies.”  

Employer did not file a response to the Petition or Employee’s other filings.  The issues raised are:

1) Should Carey VII, granting Employer’s September 23, 2009 petition for appointment of a guardian or other representative, be reconsidered?

2)  Should Carey VII, granting Employer’s September 23, 2009 petition for appointment of a guardian or other representative, be modified?

FINDINGS OF FACT

Revaluation of Carey VII and further evaluation of the hearing record as a whole establishes the following facts by a preponderance of the evidence:

1) There have been seven prior D & Os in this case.  For a summary of all D & Os, please refer to Carey VII (Carey I through Carey VII).  
2) The June 11, 2009 hearing was to be on Employee’s claim’s merits (Prehearing Conference Summary, May 29, 2009).  The June 11, 2009 hearing was continued on the board’s own motion.  It was not continued because some of Employee’s documents were sent from Juneau to Fairbanks, rather than to Anchorage.  The June 11, 2009 merits hearing was continued solely because Employee had previously requested, and the board ordered a Second Independent Medical Evaluation (SIME), and because Employee requested a venue change to Juneau.  None of the documents inadvertently misdirected to Fairbanks rather than Anchorage were relevant to the board’s decision to continue the hearing.  Therefore, even had the documents been properly mailed to Anchorage and available before or during hearing on June 11, 2009, they would not have made any difference in the outcome of Carey I, since the board on its own motion continued the June 11, 2009 hearing to accomplish an SIME and to change venue (record).
3) Similarly, the voluminous records Employer filed and served on June 11, 2009 were not relevant to the board’s decision to continue the June 11, 2009 hearing, because the hearing was continued solely to obtain an SIME and for a venue change.  Employer’s filing of voluminous records on the date of hearing had nothing to do with the continuance (record).
4) One of the issues for the July 2010 hearing in Carey VII was Employer’s request for an order asking the director to seek appointment of a guardian for Employee through the superior court (Carey VII).
5) The relevant prehearing conference summary stated:

The issues at Hearing will be limited to: . . . .

. . .

(9) ER’s 09/23/09 Petition for Appointment of guardian for EE

(10) 10/16/09 EE  Objection to ER’s Petition dated 9/23/09 to appoint guardian/representative [filed on/with a Petition form] and the remaining issues: 

(a) Objecting to ‘thousands of pages of medical records being spuriously added to her file’ with ‘a likelihood that some of records were obtained by theft’ from Claimant’s private luggage;

(b) Petition for guardianship will cause delay and is meritless. . . .

Prehearing Conference Summary, June 14, 2010.

6) Given the multiple issues and possible results deriving therefrom, depending upon how they were decided, Carey VII prioritized the issues to best determine the parties’ rights at the July 2010 Carey VII hearing (Carey VII).  
7) Consequently, Employer’s petition for appointment of a guardian or other representative was heard first at the July 13, 2010 hearing, because had it been granted in July 2010, it would have required a hearing continuance (id.).  
8) Employer contended the division director should seek appointment of a “guardian or other representative” for Employee to further the “orderly and just prosecution” of her claims under the Act.  Employer contended Employee repeatedly asserted she suffers from “mental injury,” which interferes with her ability to represent herself.  It further contended Employee conceded she lacked the ability to handle her workers’ compensation claim and admitted she has been unable to find a lawyer competent in Alaska workers’ compensation law to assist her.  It contended Employer wanted “no role in the process” of determining whether Employee needs a guardian or other representative for her workers’ compensation claim, but simply wanted the “process started.”  Employer cited to its petition, factual findings in Carey v. VECO, Inc., AWCB Decision No. 
09-0148 (September 9, 2009) (Carey I), and the record, all of which it contended contain adequate facts necessary to support such an order (Employer; record).

9) Employee contended she is not a “danger to herself or to others.”  She contended Employer and its agents “spied” on her, invaded her bank records, and generally invaded her privacy.  Employee contended the only “assistance” she needed was interim fees and costs as requested in her prior petitions, which she contended should have been granted in her favor long ago.  She further contended what she really needs is “secretarial or paralegal assistance” to help her prosecute her claim.  Employee conceded she is “easily tired,” and becomes “forgetful.”  She contended certain staff members at “Juneau Department of Labor” intentionally tried to make her appear “dangerous or incompetent” for some, not-clearly-specified end.  Accordingly, Employee opposed Employer’s petition for appointment of a guardian or other representative (Carey; record).

10) Employee also contended a psychologist was “setting me up” in 1996, and claimed to have a letter supporting her contention.  She felt if Employers’ medical evaluators (EME) doctors had seen this letter, they might have had a different opinion as to her mental capacity, as might the board.  Employee filed this letter along with over 1400 pages of other documents on July 7, 2010, and conceded it was not in the board’s record prior to that date (Carey).  The board ruled it could not consider this report, however, because Employee had not timely filed it for purposes of the July 13, 2010 hearing, though it could be relied upon at later hearings provided it was not otherwise inadmissible (record).

11) After listening to the arguments, Employer’s September 23, 2009 petition for appointment of a guardian or other representative for Employee was denied by oral order on July 13, 2010 (record).

12) During the remaining four-day July 2010 hearing, and through her post-hearing submissions, Employee was observed giving testimony or making arguments, much of which included and reiterated her allegations of concerted efforts against her by Employer, Employer’s representatives, third-parties whom she had sued in other forums, her prior lawyer, the Acting Division Director, the Chief of Adjudications, many Board staff members past and present, and the allegedly “sick” building in which the July 2010 hearing was held.  Thus, based upon these observations, and Employee’s post-hearing filings, before deciding the other twenty-plus issues heard in July 2010, it was determined to revisit the July 13, 2010 oral order denying Employer’s petition for appointment of a “guardian or other representative” for Employee (Carey VII; experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above).  

13) Accordingly, the sole issue addressed in Carey VII was:

Should the board ask the division director to require, through the superior court, the appointment of a guardian or other representative for Employee solely for purposes of Employee’s workers’ compensation claims?

Carey VII at 16.

14) Carey VII issued October 7, 2010 (Carey VII).  Carey VII issued 30 days after the record closed, taking into account weekends and holidays (record).  
15) Carey VII cited The American Psychiatric Association’s Diagnostic and Statistical Manual of Mental Disorders, Fourth Edition, also known as DSM-IV, describing a Paranoid Personality Disorder, analyzed the medical evidence pertaining to Employer’s guardianship request, and stated:

A clear pattern emerged from this evidence.  Specifically, as discussed below, Employee is far more incapable of adequately pursuing her workers’ compensation claims, because of her mental status, then originally thought at the July 2010 hearing. . . .

. . .

Without weighing any evidence, testimony or opinions or deciding any issues on their merits, additional evidence and reevaluation of the prior evidence supports a modification of the July 13, 2010 oral order denying Employer’s request for guardianship, pursuant to AS 23.30.130.  In short, as discussed in detail below, the board mistakenly believed Employee could effectively manage her claim, until it heard four additional days of testimony and argument and reviewed post-hearing evidence from Employee that changed its collective mind. . . .  This decision makes no findings as to whether Employee has a mental disorder, or is mentally ‘incompetent,’ or what caused any mental disorder she may have.

Though none of the panel members are psychiatrists or medically trained to diagnose or treat psychiatric or psychological illness, and no panel member is offering a medical, psychiatric, or psychological diagnosis of Employee, from a layman’s perspective Employee clearly evinces characteristics of what a layman would refer to as ‘paranoia.’  

Id. at 44.  

16) Carey VII reasoned the Act was to be interpreted to ensure workers’ compensation cases are decided “quickly,” “efficiently,” “fairly,”  “predictably,” at a “reasonable cost” to Employer, “on their merits,” and that hearings are impartial, fair to all parties, and all parties are afforded due process, an opportunity to be heard, and their arguments and evidence fairly considered 
(id. at 45-47).  
17) Carey VII summarized those who Employee argued were intentionally acting in concert against her:

A partial list of those persons Employee states or implies, without any credible or rational supporting evidence, intentionally work together in concert and in varying ways to thwart her various claims includes: Janel Wright, Robert Briggs, Exxon, Exxon’s lawyers, Employer, most Juneau Department of Labor staff, Employer’s lawyers, EME physicians, unknown persons stealing records from various physician’s offices, unknown persons stealing her computer hard drive from her home, unknown persons stealing her luggage from the airport and stealing material from her luggage, altering it, and then returning it, her former attorney Robert Madden, Mike Monagle, Tonya Jorgenson, Nicole Gomez, Neil Bennett, “other hirees” of various law firms, Michael Budzinski, Joseph Cooper, Steve Wiper, Shannon Butler, Jan Lindsey, Penney Miller, Thomas Lampman, William Somers, George Shippley, and ‘many others.’  

Id. at 48-49.  

18) Carey VII made pertinent factual findings (Id. at 16-37).
19) Carey VII concluded:

The Act gives authority for this decision to ask the division director to require the appointment of a guardian or other representative by a competent court for persons who are ‘mentally incompetent.’  This decision does not find or hold Employee is ‘mentally incompetent.’  This decision lacks authority to make such a finding or holding.  However, this decision cannot overlook Employee’s paranoia and the effect it has on her workers’ compensation claims, and as a previous decision stated someone must ‘make at least a preliminary finding of mental incompetence in order . . . to ‘require’ the appointment of a guardian’’ (Clark v. Reach, Inc., AWCB Decision No. 97-0254 at 3 (December 15, 1997)).

Id. at 49.

20) Carey VII ordered:

1) The oral order denying Employer’s September 23, 2009 petition for appointment of a guardian or other representative for Employee, entered at hearing on July 13, 2010, is hereby vacated.

2) Employer’s September 23, 2009 petition for appointment of a guardian or other representative for Employee is granted; the request for a ‘stay’ is denied at this time.

3) The division director is hereby asked to require, through the superior court, the appointment of a guardian or other representative for Employee solely for purposes of Employee’s workers’ compensation claims.

4) The prehearing conference scheduled for October  19, 2010, and the procedural hearing scheduled for November 9, 2010, are hereby continued indefinitely, pending action by the division director and the superior court on this request.

Id. at 50.

21) Subsequent to Carey VII, Employee filed several emails and a petition (email, October 20, 2010; Petition, October 21, 2010; email, October 22, 2010; email, October 24, 2010).  

22) Employee’s emails were generally couched as various “objections” to Carey VII, but her petition specifically requested “reconsideration” of Carey VII (id.).  

23) In her October 20, 2010 email, Employee contended Carey VII should not have been placed online until she had a chance to “object to it,” and it was “slanderous” (email, October 20, 2010).

24)   Employee requested more time to “answer” Carey VII and specifically contended she had never been diagnosed by a “competent physician” as having any mental disorder that would “skew” her version of reality (id.).  

25) Employee referenced one instance in which a mental health therapist was fired for writing false reports about her, noted Carey VII did not mention this event, and contended Carey VII’s hearing officers wrote with “bias and agenda,” reporting only what defense-hired doctors opined about (id.).  

26) Employee contended it is the division and not she that is “stalling” her case because of a perceived “alliance and coziness with Big Oil” vis-à-vis the division (id.).

27) Employee reiterated most or all of her prior allegations of wrong-doing, and contended the board failed to look at the file and consider her evidence (id.).  

28) Employee contended her “objections” to Carey VII should be placed in her file and “online” to be read as her partial “response” to Carey VII (id.).

29) In her October 21, 2010 Petition, Employee clearly and succinctly requested reconsideration of Carey VII, but did not include within her pleading any specific grounds for reconsideration (Petition, October 21, 2010).  

30) On November 1, 2010, Employee filed a Notice of Intent to Rely to which she attached her October 20, 2010 email, referenced above, an affidavit concerning a recurring rash and biopsy results and alleged poisoning by defense doctors, and elemental hair sample analyses, “toxicology” reports, an email to Ted Weyman, Director, Uranium Medical Research Centre, responsive emails, articles about heavy metals in oil drilling byproducts and an article about heavy metal poisoning (Notice of Intent to Rely, November 1, 2010).  

31) The attachments to Employee’s November 1, 2010 Notice of Intent to Rely are treated as Employee’s support for a request for modification based upon a change of condition or a mistake of fact, in addition to her request for reconsideration (experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above).

32) Employee in these documents contends Carey VII would have been resolved differently had the board reviewed her filings and it should be modified based upon evidence and filings (Notice of Intent to Rely, November 1, 2010).

33) On October 24, 2010, Employee filed another email in which she contended Carey VII was “horribly inaccurate” based upon “false” information in her file (email, October 24, 2010).  

34) Employee contended because it took the panel hearing her claim “three months” to write Carey VII, she should have three months to write her “version” of the four-day July 2010 hearings to show Carey VII’s “inaccuracies” (id.).  

35) Employer did not file a response to any of these pleadings or filings (record).

36) No Board action was taken on Employee’s October 23, 2010 Petition within 30 days of October 7, 2010 (record).

37) The panel deciding Carey VII reviewed all of Employee’s medical records and physicians’ depositions in the agency file, as well as the factual findings made in Carey VII, and deliberated at length (observations).
38) Employee, in her post-Carey VII filings, referenced a particular medical record dated June 20, 1996, from Phillip Hickey, PhD, Executive Director of Park County Mental Health Center to Employee.  This letter was admissible as Employer waived any objection to it at the July 2010 hearing, even though it had not been timely filed.  Dr. Hickey’s letter states Employee made “serious” complaints to the director about Employee’s former therapist Celia Mahue and provided corroborative evidence, which the director accepted as “substantial and compelling.”   The letter states nothing concerning the nature of Employee’s complaints against the therapist, or Employee’s evidence, which she described at hearing as “exonerating” (Hickey, June 20, 1996; Carey).  Accordingly, Dr. Hickey’s June 20, 1996 letter was neither cited nor considered in Carey VII (record).
39) Dr. Hickey’s June 20, 1996 letter to Employee has now been considered at Employee’s request, and it makes no difference in Carey VII (observations).
40) In closer evaluation of Employee’s medical records, which could have also been considered in Carey VII, in response to Employee’s requests for modification the following additional factual findings are made, which further show a long-standing tendency toward paranoid behavior on Employee’s part:
a) On June 14, 1990, when treating for pain in her left hip, Employee reported to Cheryl Myers, PT, that Shirley Fraser, M.D., had diagnosed a meningioma by palpating her skull.  Ms. Myers indicated Employee presented with “a rambling and at times contradictory history.” Ms. Myers followed up with Dr. Fraser who stated she did not diagnose Employee with a meningioma.  Ms. Myers did not feel comfortable treating Employee due to her “questionable mental status” (Myers, June 14, 1990).

b) On July 26, 1990, Employee continued to be “extremely anxious” and “frightened to death” and wanted an MRI or CT scan as soon as possible based upon her belief Dr. Fraser told her she had a meningioma.  Frank Domurat, M.D., spoke with Dr. Fraser who reported she had merely mentioned to Employee the possibility of meningioma in passing, but never diagnosed meningioma.  This information was relayed to Employee (Domurat, July 26, 1990).

c) On September 6, 1990, Employee was concerned she might have Hodgkin’s disease, or another malignancy.  Dr. Fraser indicated Employee “tends to worry a lot about malignancy and other serious disorders because of her relatively benign nerve symptoms.”  Dr. Domurat reported neither he, Dr. Fraser, nor Dr. Burrus were able to find “any serious condition in this anxious young woman” (Fraser,   September 6, 1990).

d) On September 14, 1990, Employee questioned whether the left meralgia paresthetica was “all in her head.”  It was offered to Employee she might be overly suggestible based on extensive reading she had done in an attempt to elucidate her diagnosis (Carroll, September 14, 1990).

e) On November 21, 1990, Employee phoned Michael Carroll, M.D.’s office upset because the Division of Family Services was investigating her ability to care for her son (id., November 21, 2010).

f) On December 31, 1990 Robert Rowan, M.D. remarked, in reference to other physicians Employee had seen for her “toxic” complaints, “Most tell her it is either in her head or there is nothing wrong.”  Employee hand-wrote on this medical record, “This sentence is inaccurate.  ‘In her head’ refers to upper neuro system – the brain.  No doctor has ever told me or indicated that there is nothing wrong” (Rowan, December 31, 1990).

g) On February 20, 1991, Employee took her six month old baby, Colton Jones, to Dr. Rowan because Employee was “exposed to toxins during pregnancy and believes he has effects.”  Dr. Rowan reported, “she feels that the authorities in the medical establishment want to downplay his symptoms because she was given Tegretol when she was pregnant when she may not have needed it and, of course, the political fallout of the toxin exposure on the Exxon Valdez oil spill” (Rowan, February 20, 1991).

h) On March 19, 1991, Paul Craig, Ph.D., conducted a neuropsychological evaluation of Employee.  Employee reported her personality changed after the oil spill and she was “somewhat irritable and ‘neurotic.’”  Personality testing revealed Employee emphasized her problem areas as opposed to personal strengths and demonstrated elevation on a broad range of clinical scales, which was indicative of a “host of emotional and psychological difficulties including depression (Beck score = 27) and anxiety.”  Dr. Craig indicated it was conceivable Employee had “preexisting psychiatric difficulties” and her current psychiatric status may warrant more aggressive treatment with a psychoactive agent and possibly psychotherapeutic treatment to minimize her subjective distress (Craig, March 19, 1991).

i) On May 6, 1991, Stan Schiff, M.D., Ph.D., noted Employee was given the “diagnosis of paranoid schizophrenia by a psychiatrist”; however, at the time of Dr. Schiff’s evaluation, he indicated she had no hallucinations or “prominent delusions” (Schiff, May 6, 1991).

j) On May 14, 1991, Employee was admitted to Deaconess Medical Center for a psychiatric evaluation.  Employee feared she might “hurt her baby” because she was so angry and continued to have unresolved, unexplained pain, even after seeing numerous physicians (Deaconess Medical Center, May 14, 1991).

k) On March 2, 1992, a psychiatric evaluation of Employee revealed “bodily symptoms and preoccupations suggestive of a somatoform disorder.”  Employee’s MCMI-II responses indicated although her pains and dysfunctions were not well defined and her symptoms were without demonstrable cause, she was “not disposed to acknowledge their possible psychological basis.”  She was diagnosed with Somatization Disorder with prominent hypochondriacal features, histrionic personality disorder, and narcissistic personality disorder with prominent dependent personality traits.  The following treatment implications were noted: 

Her tendency to avoid major problems by wandering from one superficial topic to another should be monitored and prevented. . . .  Not only may the patient be hesitant about opening up to an authority figure but also she may have to be compelled to take discussions seriously.


  MMPI, March 2, 1992.

l) On January 6, 1993, Employee treated at the Northern Rockies Psychological Clinic and wrote about and discussed her condition and her ongoing fears (Northern Rockies Psychological Clinic, January 6, 1993).  She made an emergency call to her psychologist and reported she felt she was “going crazy”; she had “paranoid thoughts.”  Employee reported she went to a store, bought things she did not need, like make-up, and wondered if she was exposed to something in the cosmetic department.  Employee felt like she was “being slowly poisoned or slowly going crazy and now it’s peaking” (id.).  Employee wondered if she was “being poisoned” and had “paranoid thoughts” about a writer who was helping her.  Employee questioned, “Did Exxon send her?  She’s great – but too perfect – is it a plant?. . . .  Wonders if symptoms could be arsenic. . . .  Doesn’t think Prozac, thinks someone is exposing intentionally or somehow unintentionally re-exposing.  Wonders if something in card room, wonders if Exxon is putting something in card room.  Thought she was being followed tonight. . . .”  Employee felt like her spirit and body were “not aligned” and had a sense “something bad will happen.”  She described feeling “euphoric, paranoid, brain is not working” (id.).  Employee was reluctant to discuss her concerns because “she would sound paranoid,” however, she believed someone was setting her up to die so it would “look like she committed suicide.”  Employee was not sure who to trust and worried about everyone’s motives (id., September 23, 1996).  On September 14, 1996, Employee made an emergency call to the therapist stating she felt “someone is trying to make me look paranoid – or I am paranoid.”  She thought someone took a picture of her lying on her bed to make it “look like she committed suicide” (id. September 14, 1996).  Employee worried about borrowing her ex-boyfriend’s car because items in the trunk of the car caused her to fear she would be “in an accident.”  In response, the therapist recommended Employee consult a psychiatrist for medication (id., September 27, 1996).  Employee was afraid of what people would think if she continued taking Prozac.  She felt her fears of being killed were justified because a man involved in a lawsuit was found dead.  Employee took a class on how clues to crimes can be covered up and felt her death would be made “to look accidental.”  Employee realizes “she may appear paranoid at times” and noted she was passed by three semi-trucks on her way to therapy and got scared “because she felt there were symbolic messages on them” (id., October 3, 1996).  Employee discussed with her therapist medications to help organize her thinking and keep it “reality based” (id., September 30, 1996).  Employee expressed concern over a story she had written and submitted to the Writer’s Guild, which she did not want them to read because its theme involved a “small creature about to be run down by a huge creature” (id., October 8, 1996).

m) On February 4, 1993, Employee saw William Shaw, M.D.  After an hour discussion, Dr. Shaw stated, “I have explained to her that I would not become involved in any conspiracy theories regarding Exxon and why the thousand otters that died from the oil spill all had their heads removed and why her records with boxes marked ‘Exxon’ may have been stolen out of storage” (Shaw, February 4, 1993).

n) On April 19, 1995, Employee treated at Deaconess Behavioral Health Clinic.  Here, she told counselors her “ex-husband or boyfriend” and a counselor at another facility “conspired” to hurt her for a child custody hearing,
 and described being “shot at” and almost being “run off the road” (Deaconess Medical Center, Behavioral Health Clinic, April 19, 1995).  On April 25, 1995, Employee reported “a very large number of people” have “conspired against her.”   The therapist reported receiving a call from police officer Sergeant Oliver in Wyoming, who claimed Employee was “delusional” and had been causing problems in that area.  Employee reported a party with whom she had filed a lawsuit “was killed and this probably was related to the suit” (id.  April 25, 1995).  The counselor inquired of Employee if she would sign a release so the counselor could talk to Mr. Oliver and Employee said she had no problem doing that and felt Sergeant Oliver was “very much in sympathy with her” (id.).  On May 1, 1995, the therapist spoke with Sergeant Oliver who described Employee’s “bizarre letters” and felt she was acting “in a quite paranoid way” and feared she “will act something out at some point” and “could be a real danger to others.”  Sergeant Oliver wondered what Employee’s motives were, whether “she is clearly delusional” or whether her actions were deliberate.  He was concerned “there is a conspiratorial sense” to her presentation.  The therapist concluded Employee needs to be dealt with in the “psychiatric arena” (id.  May 1, 1995).  On June 5, 1995, Employee advised her prior therapist had drawn diagnostic conclusions with which she did not agree and consequently, she could not go to that clinic again, there was a restraining order against her and “there is a conspiracy, which is the term she uses, in the Cody area” from getting her workers’ compensation suit resolved (id.  June 5, 1995).  Employee had “tape recorded” conversations to use as evidence and said she might leave the area “since she would never get a fair hearing. . . .” (id.).  The therapist at this visit wanted to rule out a “Delusional Disorder” (id.).  On June 16, 1995, Employee reported “people sabotaging her even getting pain medication from her dentist” and described a “very complicated web of secretive behavior of people against her.”  The therapist concluded Employee had “thinking difficulties” with “reality testing and a strong possibility of a thought disorder.”  She was certainly “very obsessional, possibly delusional” (id.  June 16, 1995).  Employee asserted “there is all kinds of collusion going on in her area” (id.).  The therapist felt Employee may have “some PTSD” symptoms as well, with “flashbacks” and some “psychic numbing” and was prone to “thought disorganization and faulty logic” (id.).  On July 3, 1995, Employee reported having been approached by two Mexican American men in a threatening way at her apartment, and “she of course, is associating this to possible entanglements with other relationships she has talked about in the past.”  Her therapist advised her, based upon testing, “delusional thinking cannot be ruled out. . . .” (id. July 3, 1995).  Testing showed Employee was experiencing symptoms consistent with “paranoid thinking” (id.  September 7, 1995).

o) On November 8, 1996, Employee treated with Byron Busch, M.D.  She reported noticing “pinpoint holes in her apartment wall and was wondering if her neighbors were putting some sort of toxin into her apartment”; she painted the walls and noticed the holes reappeared.  Management told her no one was living in the apartment next to hers, but Employee “heard people in there.”  The physician had a long discussion about Employee’s toxic exposure theory and concluded “she might have some sort of psychotic illness such as paranoid schizophrenia; he suggested she see a psychiatrist, but Employee wanted to talk to her attorney first, as a hearing was approaching (id.  November 7, 1996 through December 5, 1996).

p) On February 18, 1997, Employee sought care at University of Colorado Health Sciences Center where she was found to have complaints consistent with “somatization.”  The therapist recommended evaluation to screen for possible depression, obsessive-compulsive disorder and somatization disorder (University of Colorado Health Sciences Center, February 18, 1997).

q) On August 6, 1998, Kathryn Hobbs, M.D., suggested Employee’s primary care physician “explore possible mood disorder in more depth” and the Prozac Employee was currently taking may provide benefit to both Employee’s depression and fibromyalgia (Hobbs, August 6, 1998).

r) On August 12, 1998, Employee was seen by Richard Nelson, M.D.  Her “cognitive impairments” were noted (Nelson, August 12, 1998).

s) On May 7, 1999, Employee saw John Bursell, M.D., for a nodule near a scar that had been evaluated by several other physicians.  Employee sought confirmation it was a nodule, not a lymph node.  Dr. Bursell indicated it may be a “very small nodule,” but because he was unable to feel any borders, opined it was muscle tissue.  He recommended Employee seek counseling for issues surrounding her chronic pain and “current illness” (Bursell, May 7, 1999).

t) On August 12, 1998, Richard Nelson, M.D., wrote Employee “continues with a cognitive impairment,” which caused her to be unable to complete a college course (Nelson, August 12, 1998).

u) On November 28, 2006, Employee sought care at Bartlett Regional Hospital, mentioned the Exxon Valdez oil spill cleanup and told the attendant “most physicians that evaluate her are afraid to do an evaluation when she mentions that exposure.”  Employee was diagnosed with a history of a sarcoma “with obsessive ideation as the possibility of recurrence” (Bartlett Memorial Hospital, November 28, 2006).

v) On December 28, 2006, a registered nurse took a call from Employee and asked her to fax a referral to his office.  Employee declined, stating, “That’s impossible due to the politics” (Kenyon, December 28, 2006).

w) On May 1, 2007, Employee told her local physician, doctors “are on the take from Exxon, which is why no one will give her straight answer. . . .” (Welling, May 1, 2007).

x) On June 29, 2009, Employee told her doctor she was having a stressful time because “Exxon has put falsified records in her medical chart,” she found recorded information “that was not true and looks altered” and she was “convinced that Exxon placed those records in her file” (id., June 29, 2009).

y) On April 2, 2010, Employee complained to her doctor of back pain following lying on her back for an ultrasound test, which she said “seems to have energized the uranium in my spine and leeched into my blood” (id., April 2, 2010).

z) On August 13, 2010, Employee checked into Bartlett Hospital Emergency Room and demanded a “chem 12 panel” and “a urine sample” test stating, “I thought possibly I might be poisoned,” and “I am in a law suit.”  She noted the poisoning started in 2008.  Upon reviewing the test results, the attendant advised Employee she had no acute medical or surgical emergency and other patients needed attention.  The attendant noted it was “not possible to repeat every answer to every patient question at this time.”  Employee was told “repeatedly to please follow up with her regular doctor.”  No treatment was provided (Bartlett Memorial Hospital, August 13, 2010).

41) These medical records are further evidence of Employee’s possible mental health issues, which have persisted for decades (record; experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above).
42) Employee’s Alaska Workers’ Compensation case and her claim related to it, has gone nowhere since her alleged exposure in 1989 (record).
43) Employee’s Alaska Workers’ Compensation case and her claim related to it, is no closer to being heard on its merits today than it was on September 9, 2009, when Carey I ordered an SIME and a venue change (record).
44) Employee’s paranoid behavior is stymieing her claim (record; experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above).
PRINCIPLES OF LAW

AS 23.30.001.  Intent of the legislature and construction of chapter.  It is the intent of the legislature that

1) this chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this chapter;

2) workers’ compensation cases shall be decided on their merits except where otherwise provided by statute;

3)   this chapter may not be construed by the courts in favor of a party;

4) hearings in workers’ compensation cases shall be impartial and fair to all parties and that all parties shall be afforded due process and an opportunity to be heard and for their arguments and evidence to be fairly considered.

The board may base its decision not only on direct testimony, medical findings, and other tangible evidence, but also on the board’s “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.”  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533-534 (Alaska 1987).

AS 23.30.110.  Procedure on claims.  (a) Subject to the provisions of AS 23.30.105, a claim for compensation may be filed with the board in accordance with its regulations at any time after the first seven days of disability . . . and the board may hear and determine all questions in respect to the claim. . . .

The language “all questions” is limited to questions raised by the parties or by the agency upon notice duly given to the parties.  Simon v. Alaska Wood Products, 633 P.2d 252, 256 (Alaska 1981).  

AS 23.30.125.  Administrative review of a compensation order.  (a) A compensation order becomes effective when filed with the office of the board as provided in AS 23.30.110, and, unless proceedings to reconsider, suspend, or set aside the order are instituted as provided in this chapter, the order becomes final on the 31st day after it is filed.

(b) Notwithstanding other provisions of law, a decision or order of the board is subject to review by the commission as provided in this chapter.

(c) If a compensation order is not in accordance with law or fact, the order may be suspended or set aside, in whole or in part, through proceedings in the commission brought by a party in interest against all other parties to the proceedings before the board. The payment of the amounts required by an award may not be stayed pending a final decision in the proceeding unless, upon application for a stay, the commission, on hearing, after not less than three days' notice to the parties in interest, allows the stay of payment, in whole or in part, where the party filing the application would otherwise suffer irreparable damage. Continuing future periodic compensation payments may not be stayed without a showing by the appellant of irreparable damage and the existence of the probability of the merits of the appeal being decided adversely to the recipient of the compensation payments. The order of the commission allowing a stay must contain a specific finding, based upon evidence submitted to the commission and identified by reference to the evidence, that irreparable damage would result to the party applying for a stay and specifying the nature of the damage.

(d) Proceedings for reconsidering, suspending, setting aside, or enforcing a compensation order, whether rejecting a claim or making an award, may not be instituted, except as provided in this chapter.

Municipality of Anchorage v. McKitrick, AWCAC Decision No. 136 (June 30, 2010), decided the Alaska Workers’ Compensation Appeals Commission (AWCAC) has no jurisdiction to hear requests for appellate review from interlocutory D & Os, and appellate review requests, as opposed to “appeals,” must be made directly to the Alaska Supreme Court.  The AWCAC decided it had jurisdiction to hear only “appeals” from final D & Os.  This issue is presently pending before the Alaska Supreme Court in one or more cases.

AS 23.30.130.  Modification of awards.  (a) Upon its own initiative . . . on the ground of a change in conditions . . . or because of a mistake in its determination of a fact, the board may, before one year after the date of the last payment of compensation benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, whether or not a compensation order has been issued, or before one year after the rejection of a claim, review a compensation case under the procedure prescribed in respect of claims in AS 23.30.110.  Under AS 23.30.110 the board may issue a new compensation order which terminates, continues, reinstates, increases, or decreases the compensation, or award compensation. . . .

The Alaska Supreme Court discussed AS 23.30.130(a) in Interior Paint Company v. Rodgers, 522 P.2d 164, 168 (Alaska 1974) stating: “The plain import of this amendment [adding ‘mistake in a determination of fact’ as a ground for review] was to vest a deputy commissioner with broad discretion to correct mistakes of fact whether demonstrated by wholly new evidence, cumulative evidence, or merely further reflection on the evidence initially submitted”(quoting O’Keeffe v. Aerojet-General Shipyards, Inc., 404 U.S. 254, 256 (1971)).  An examination of all previous evidence is not mandatory whenever there is an allegation of mistake in determination of fact under AS 23.30.130(a).  “The concept of ‘mistake’ requires careful interpretation.  It is clear that an allegation of mistake should not be allowed to become a back-door route to retrying a case because one party thinks he can make a better showing on the second attempt” (id. at 169; citing 3 Larson, The Law of Workmen’s Compensation §81.52, at 354.8 (1971)).

In the case of a factual mistake or a change in conditions, a party “may ask the board to exercise its discretion to modify the award at any time until one year” after the last compensation payment is made, or the board rejected a claim.   George Easley Co. v. Lindekugel, 117 P.3d 734, 743 (Alaska 2005).  Section 130 confers continuing jurisdiction over workers’ compensation matters (id.)  By comparison and contrast, a petition for reconsideration has a fifteen day time limit for the request and the board’s power to reconsider “expires thirty days after the decision has been mailed . . . and if the board takes no action on a petition, it is considered denied” (id. at n. 36).  See also Williams v. Safeway Stores, 525 P.2d 1087, 1088 (Alaska 1974) (AS 23.30.130 “requires that the application for modification be made ‘before one year after the date of last payment of compensation.’”).  But see Ayele v. Unisea, Inc., AWCB Decision No. 01-0017 at 3 (January 18, 2001) (Holding “the Board’s power to modify a decision expires one year after a decision is issued or compensation (not medical expenses) is paid.”).  See also Zimmerman-Cummings v. Dynair Services, AWCB Decision 98-0057 (March 19, 1998) for a similar holding.

Nothing in AS 23.30.130(a)’s language limits the “mistakes in determination of fact” basis for review to issues relating solely to disability.  “We hold that under Alaska’s . . . compensation provisions there is no limitation as to the type of fact coming within the ambit of the statutory ‘mistake in its determination of a fact’ review criterion.  More particularly, under AS 23.30.130(a), the Board has the authority to review an order in which a claim has been rejected because of a mistake in its determination of a fact even if the fact relates to the question of liability or causation.”  Fischback & Moore of Alaska, Inc. v. Lynn, 453 P.2d 478, 484 (Alaska 1969).  Lynn adopted language from Jarka Corp. v. Hughes, 299 F.2d 534, 537 (2d Cir. 1962), which said:

In order to modify a previous order on the theory of mistake, a new order should make it clear that it is doing so, should review the evidence of the first hearing and should indicate in what respect the first order was mistaken -- whether in the inaccuracy of the evidence, in the impropriety of the inferences drawn from it, or, as may be true in the present case, because of the impossibility of detecting the existence of the particular condition at the time of the earlier order.


Lynn also cited from a U.S. Supreme Court case construing language from the almost identical provision in the Longshoremen’s and Harbor Workers’ Compensation Act, which noted: “We find nothing in this legislative history to support the respondent’s argument that a ‘determination of fact’ means only some determinations of fact and not others.”  Lynn, 453 P.2d at 483; citing Banks v. Chicago Grain Trimmers Ass’n, 390 U.S. 459 (1968), rehearing denied, 391 U.S. 929 (1968).  If the board articulates mistakes of fact, it may ultimately rule it is no longer in accord with its initial conclusions, which new ruling must be supported by substantial evidence.  Lynn 453 P.2d at 484-485.  “Substantial evidence” is defined as such relevant evidence as a reasonable mind might find adequate to support a conclusion.  Williams v. State, 938 P.2d 1065, 1069 (Alaska 1997).

AS 23.30.135.  Procedure before the board.   (a)  In making an investigation  or inquiry  or conducting a  hearing  the  board  is not bound  by common  law or statutory  rules of evidence  or by  technical or formal rules  of procedure,  except as  provided in this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . . 

“We hold to the view that a workmen’s compensation board or commission owes to every applicant for compensation that duty of fully advising him as to all the real facts which bear upon his condition and his right to compensation, so far as it may know them, and of instructing him on how to pursue that right under the law.”  Richard v. Fireman’s Fund, 384 P.2d 445 (Alaska 1963).  The Alaska Supreme Court in Richard cited with approval cases from other states including:

See Cole v. Town of Miami, 52 Ariz. 488, 83 P.2d 997. 1000 (1938); Yurkovich v. Industrial Accident Bd., 132 Mont. 77, 314 P.2d 866, 869-871 (1957), in which the court declared: ‘The Workmen’s Compensation Act was enacted for the benefit of the employee.  The Industrial Accident Board is a state board created by legislative act to administer this remedial legislation, and under the act the Board’s first duty is to administer the act so as to give the employee the greatest possible protection within the purposes of the act. . . .’

The Alaska Supreme Court stated in Bohlmann v. Alaska Construction & Engineering, Inc., 205 P.3d 316 (Alaska 2009), the extent of the board’s duty to assist claimants has not been considered:

In Richard . . . we held that the board must assist claimants by advising them of the important facts of their case and instructing them how to pursue their right to compensation (footnote omitted).  We have not considered the extent of the board’s duty to advise claimants. . . . 

The court further noted in some instances the board’s designee should provide instruction in “more than general terms” how a claimant “might still preserve the claim,” a requirement “similar” to its “holdings about the duty a court owes to a pro se litigant” (Bohlmann 205 P.3d at 319-320).

AS 23.30.140.  Appointment of guardian by court.
  The director may require the appointment of a guardian or other representative by a competent court for any person who is mentally incompetent or a minor to receive compensation payable to the person under this chapter and to exercise the powers granted to or to perform the duties required of the person under this chapter. If the director does not require the appointment of a guardian to receive the compensation of a minor, appointment for this purpose is not necessary.

AS 23.30.140 grants the director (and formerly the board) authority only to “require” appointment of a guardian or other representative by a competent court for proceedings brought under the Alaska Workers’ Compensation Act.  Lanpher v. Trident Seafoods Corp., AWCB Decision No. 03-0035 (February 14, 2003).  See also, Thomas v. North Pacific Processors, Inc., AWCB Decision No. 93-0259 (October 14, 1993).  “That section does not, however, give us the authority to determine a person to be incompetent.  Declarations of incompetence must be made by the Alaska Superior Court.”  Lacy v. Hotel Captain Cook, AWCB Decision No. 99-0255 at 3 (December 14, 1999).  In Lacy the board granted the employee 30 days to initiate proceedings in the superior court to determine if he was eligible to have a court-appointed guardian because of mental incompetence, pursuant to AS 13.26.090 et. seq. and to contact the Office of Public Advocacy for assistance (id. at 4).  But see Clark v. Reach, Inc., AWCB Decision No. 97-0254 at 3 (December 15, 1997) (“It appears that AS 23.30.140 requires us to make at least a preliminary finding of mental incompetence in order for us to ‘require’ the appointment of a guardian.”).  “The board was created by the act and its authority is limited to the powers and duties prescribed by that act.”  Gunter v. Kathy-O-Estates, 87 P.3d 65, 69 (Alaska 2004).

AS 44.62.540.  Reconsideration.  (a) The agency may order a reconsideration of all or part of the case on its own motion or on petition of a party.  To be considered by the agency, a petition for reconsideration must be filed with the agency within 15 days after delivery or mailing of the decision.  The power to order a reconsideration expires 30 days after the delivery or mailing of a decision to the respondent.   If no action is taken on a petition within the time allowed for ordering reconsideration, the petition is considered denied.

(b) The case may be reconsidered by the agency on all the pertinent parts of the record and the additional evidence and argument that are permitted, or may be assigned to a hearing officer. . . .

AS 44.62.540 limits authority to reconsider and correct a decision under this section to 30 days.  George Easley Co. v. Lindekugel, 117 P.3d 734, 743 n. 36 (Alaska 2005).   

ANALYSIS

1) Should Carey VII, granting Employer’s September 23, 2009 petition for appointment of a guardian or other representative, be reconsidered?

By law, authority to reconsider Carey VII expired 30 days after the decision’s date.  Carey VII was issued October 7, 2010.  There is no requirement in the law stating action must be taken on a petition for reconsideration, or mandating a decision must be reconsidered.  No action was taken on Employee’s petition for reconsideration within 30 days of October 7, 2010.  As no action was taken on Employee’s petition for reconsideration within 30 days of October 7, 2010, Employee’s petition for reconsideration is deemed denied by operation of law.  

For Employee’s future reference, and in conformance with Richard, 384 P.2d 445 and Bohlmann, 205 P.3d 316, Employee is advised and instructed that a timely-filed petition for reconsideration temporarily “tolls” or stops the running of the time a party has to seek appellate review of the 
D & O for which reconsideration is sought.  But, if no action is taken on the petition within 30 days the time a party has to seek appellate review of the D & O sought to be reconsidered begins to run again.  A party’s failure to seek appropriate appellate review in a timely manner after any tolling period afforded by a timely-filed petition for reconsideration is expired may result in the AWCAC or the Alaska Supreme Court the dismissing the action.  “Appropriate appellate review” is either an appeal to the AWCAC, or a petition for review to the Alaska Supreme Court, depending upon whether the D & O is final or interlocutory.

On a related issue, Employee is further advised and instructed her full or partial “objections,” “overviews,” and “responses” to D & Os, filed with the board, are not necessary and are not legally adequate or functional in obtaining any kind of appellate review of a D & O from a higher authority.  In other words, Employee always retains a right to file a petition for reconsideration with the board if she contends a D & O made a legal error, and the D & O may or may not be reconsidered.  She always retains a right to file a petition for modification with the board if she contends a D & O made a factual error or there is a change of condition, and the 
D & O may or may not be modified.  Time limits apply to each of these types of requests for action, as set forth in the principles of law section, above.  However, Employee is advised and instructed such filings with the board have no functional effect seeking any form of appellate review before a higher authority such as the AWCAC or the Alaska Supreme Court.  If Employee seeks D & O review from a higher authority, she must file an appropriate request in that forum, as discussed below.

Employee is further advised and instructed she has other options, separate and distinct from her rights before the board.  If Employee disagrees with the results of an interlocutory D & O, and wants a higher authority to review it, a petition for review to the Alaska Supreme Court is her appropriate remedy, as discussed more fully below.  McKitrick.  If Employee disagrees with a final D & O and wants a higher authority to review it, an appeal to the AWCAC is her appropriate remedy.  None of this information should come as a surprise to Employee.  Each 
D & O contains language in its concluding pages giving Employee instructions on how to seek review by the board (through a petition for reconsideration or modification, which are not the same thing as an “appeal” to a higher authority) and from the AWCAC or from the Alaska Supreme Court.  Non-final D & Os identified as “Interlocutory,” are not subject to an “appeal” because by law only D & Os identified as “Final” are subject to an “appeal” to the AWCAC.  However, interlocutory D & Os are still subject to discretionary, appellate review by the Alaska Supreme Court.  This discretionary appellate review is not properly requested by filing an “appeal,” but rather, by filing a petition for review with the Alaska Supreme Court.  

Employee is further advised and instructed the AWCAC decided in McKitrick, AWCAC Decision No. 136, it has no jurisdiction to hear “petitions for extraordinary review” from interlocutory 
D & Os, and held requests for appellate review of interlocutory D & Os must be made to the Alaska Supreme Court.  The legal correctness of the AWCAC’s decision is currently on appeal before the Alaska Supreme Court in one or more cases.  Nevertheless, the AWCAC may not accept an “appeal” or a petition for extraordinary review of an “interlocutory” D & O, and a timely request for relief from the Alaska Supreme Court may be required.

Employee is further advised and instructed her full or partial “objections,” “overviews” and “responses” to D & Os are not necessary and are not legally adequate or functional in obtaining any kind of Board review of a D & O, unless a request for reconsideration or modification is specifically requested, or can reasonably be inferred from Employee’s “objections,” “overviews” and “responses.”  Though Employee may feel a need to repeat her view of the facts, much of her filings reiterate facts and contentions Employee already made, which were previously considered.  If it is Employee’s intent to seek appellate review of a D & O, her “objections,” “overviews” and “responses” should be filed in either the AWCAC (for final D & Os) or in the Alaska Supreme Court (for interlocutory D & Os), in the clearly identified form of an “appeal” or a “petition for review.”

2)  Should Carey VII, granting Employer’s September 23, 2009 petition for appointment of a guardian or other representative, be modified?

In contrast to Employee’s clear petition requesting “reconsideration,” by inference only, Employee’s emails are considered her requests for modification of Carey VII based on an alleged change of condition or mistakes in factual findings, which modification under the law may occur if a party requests modification within one year of the D & O’s date.  Employee’s emails in October 2010, and her October 2010 filings with attachments, were filed, and by inference, requested relief in the form of modification within one year of Carey VII, which issued October 7, 2010.  Therefore, authority exists to modify Carey VII, if appropriate.

For Employee’s future reference, and in conformance with Richard, 384 P.2d 445 and Bohlmann, 205 P.3d 316, Employee is advised and instructed to file a petition requesting modification under AS 23.30.130 if she contends a D & O made a factual error, or conditions have changed.  Employee is commended for filing a petition specifically seeking reconsideration.  She is encouraged to do the same if she requests modification based on an alleged mistake of fact or a changed condition.  A clearly delineated petition for modification, with a cogent argument citing to specific medical or other records upon which Employee relies, will greatly aid in the quick, efficient, fair and predictable delivery of indemnity and medical benefits to Employee, if it is ultimately determined she is entitled to them, at a reasonable cost to Employer.
Nothing in AS 23.30.130(a)’s language limits the “mistakes in determination of fact” basis for review to issues relating solely to disability.  Broad discretion exists to correct mistakes of fact whether demonstrated by wholly new evidence, cumulative evidence, or merely further reflection on the evidence initially submitted.  Employee suggests Carey VII is “slanderous” and incorrect primarily because it failed to mention one specific incident Employee feels supports her position on Employer’s September 23, 2009 petition for appointment of a guardian or other representative, it overlooks evidence in her favor, and reflects a failure by the fact-finding panel to review the record.

In response to Employee’s modification request, the panel reviewed Carey VII and evaluated the entire medical record, as it pertains to the guardianship petition decided in Carey VII.  Employee’s referenced 1996 record, which she argued “exonerated” her from mental health issues was not cited or considered in Carey VII because it did not provide enough information to explain what the issue was vis-à-vis Employee and the therapist in question or how that issue affected Employee’s observable behavior at the four-day July 2010 hearing and thereafter, upon which Carey VII was primarily based.   At Employee’s request, Dr. Hickey’s June 20, 1996 letter has been considered, and is found to not be helpful at all because it lacks details.

By contrast, the medical records, cited in detail above, along with the non-medical factual findings initially made in Carey VII, illustrate Employee’s long-standing tendency toward paranoia.  Taking the medical records at face value, without ruling on their admissibility or weight at a merit hearing, they are replete with instances over 20 years in which Employee was repeatedly told she either had a diagnosed mental health condition, or needed further evaluation with a mental health professional to determine if she had such a condition.  To be sure, some medical records arguably support Employee’s position on her claim, including those giving rise to the medical disputes requiring an SIME.  Those too have been reviewed and considered though not cited because they go to the merits of Employee’s claim and not to Employer’s petition for appointment of a guardian or other representative.  But, ultimately, Employee misses the point of Carey VII.  

Carey VII, and the instant D & O, does not deal with what caused any mental health issue with which Employee may suffer.  They address a pattern of paranoid behavior, which appears to a layperson to prevent Employee from properly managing her claim and exercising the powers granted to her, and performing the duties required of her under the Act.  Consequently, regardless of the cause of her behavior, Employee’s claim has gone nowhere and there is no end to it in sight.

Employee makes a clear distinction between allegations she is “mentally ill,” and her claims involving “cognitive difficulties.”  It is well understood Employee contends any and all “cognitive” issues she may have, which form a part of her claim for benefits, was caused directly or indirectly by her alleged exposure to “toxins” while employed by Employer, or by sundry and subsequent intentional “poisonings” by various Employer agents.  This contention goes to the merits of Employee’s pending claim for benefits.  However, the concern in Carey VII was not so much “cognitive difficulties” as it was paranoid ideation.  Regardless of the cause or source of Employee’s paranoia, it does not appear Employee is capable of making decisions necessary to move her case forward in an organized way, consistent with the legislature’s intent, due process and her best interest.  The further, more in depth record review only solidifies Carey VII’s conclusion and does not rely solely upon “defense hired” doctors for support.  

Furthermore, even if one were to ignore all the medical records (some of which may be construed as supporting Employee’s claim on its merits) and rely simply upon the other non-medical evidence, adequate and substantial evidence exists in the record to support a lay finding Employee is paranoid and her paranoia interferes with her ability to exercise the powers granted to her or perform the duties required of her under the Act.   For example, Employee’s contention essentially all Division of Workers’ Compensation clerical staff, one or more hearing officers, various Board members, the Chief of Adjudications, and the director all intentionally conspire against her to thwart her claims is, given the lack of any supporting evidence, enough to show she is not reality based enough to focus on resolving her claim on its merits in any reasonable time frame.  Accordingly, Employee has not shown any mistake in any factual determination and has shown no change of condition; consequently, Carey VII will not be modified to change its resultant order.

Lastly, in conformance with Richard, 384 P.2d 445 and Bohlmann, 205 P.3d 316, Employee is advised and instructed as to her other misconceptions and objections as follows: First, all D & Os are public records and are published on the division’s website and are eventually available on line on Westlaw.  Parties have no right under the law to object to, comment upon, review, revise or edit D & Os before they are issued or before they are published.  Second, Carey VII was issued 30 days after the record closed, taking into account weekends and holidays.  Therefore, it did not take three months to issue Carey VII as Employee alleged, but only 30 days from the date the record closed, as required by law.  Third, Carey VII did not decide any issue in Employee’s claim on its merits.  All Carey VII decided was Employer’s request for an order requesting appointment of a guardian.  Once paperwork is filed by the director and the Attorney General, representing the division, Employee will enjoy all the safeguards available in a superior court protective proceeding.  It may well be, after all the evidence is reviewed in that proceeding, the superior court declines to appoint a limited guardian or other representative for Employee under AS 23.30.140.  In that case, Employee’s remaining petitions and requests, as well as Employer’s petitions, heard in the July 2010 hearing will be decided promptly.  Fourth, the record shows the June 11, 2009 hearing was continued solely because Employee requested, and the board ordered, an SIME and a venue change.  The inadvertent mailing of Employee’s documents to Fairbanks rather than to Anchorage, and Employer’s filing of voluminous records on the day of hearing, had nothing to do with the June 11, 2009 hearing being continued.  Accordingly, it is unproductive for Employee to repeatedly reiterate her allegations to the contrary.
CONCLUSIONS OF LAW

1) Carey VII, granting Employer’s September 23, 2009 petition for appointment of a guardian or other representative, should not be reconsidered.

2)  Carey VII, granting Employer’s September 23, 2009 petition for appointment of a guardian or other representative, should not be modified.

ORDER

1) Employee’s October 21, 2010 Petition seeking reconsideration was deemed denied by operation of law when no action was taken on it within 30 days of the October 7, 2010 D & O.

2) Employee’s October 20, 21, 22, and 24, 2010 inferred requests for modification of Carey VII, which granted Employer’s September 23, 2009 petition for appointment of a guardian or other representative for Employee, is denied.

Dated in Juneau, Alaska on November 16, 2010.
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RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the board unless proceedings to appeal it are instituted.  Effective November 7, 2005, proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the board and all other parties to the proceedings before the board. If a request for reconsideration of this final decision is timely filed with the board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127.

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128.

CERTIFICATION

I hereby certify the foregoing is a full, true and correct copy of the Final Decision and Order on Reconsideration and Modification in the matter of BETTY G. CAREY employee / claimant v. VECO, INC. / VALDEZ OIL SPILL, employer; SEABRIGHT INSURANCE CO., insurer / defendants; Case No. 198933971; dated and filed in the office of the Alaska Workers’ Compensation Board in Juneau, Alaska, on November 16, 2010.


                                                                       _______________________________________





    Lynda Gillespie, Workers’ Compensation Officer
�








�  This may be the topic of the June 20, 1996 letter from Dr. Hickey, discussed above, though it is impossible to determine from the letter.


� Former AS 23.30.140, applicable to Employee’s date of injury, included the word “board” for “director.”  This appears to be strictly a procedural change, which makes no difference in this case.
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