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P.O. Box 115512
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	IN THE MATTER OF THE PETITION 

FOR A FINDING OF THE FAILURE TO 

INSURE WORKERS’ COMPENSATION 

LIABILITY AND ASSESSMENT 

OF A CIVIL PENALTY AGAINST, 

PETERSBURG LODGE NO. 1092 

LOYAL ORDER OF MOOSE ,

                                  Uninsured Employer,

                                                 Respondent.
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	FINAL DECISION AND ORDER

AWCB Case No. 700002804
AWCB Decision No.  10-0195
Filed with AWCB Juneau, Alaska

on December 6, 2010


The Petition for Finding of Failure to Insure and Assessment of Civil Penalties against Petersburg Lodge No. 1092 Loyal Order of Moose (Employer) was heard on October 12, 2010, in Juneau, Alaska.   Mark Lutz, Investigator for the Special Investigations Unit of the Workers’ Compensation Division (Division), Alaska Department of Labor and Workforce Development (DOL), testified and represented the State of Alaska by telephone.  David Israelson, Employer’s secretary, testified and appeared in person on Employer’s behalf.  The record was held open until November 29, 2010, to allow Employer to file documentation of tax returns, executive officers and director information for all periods Employer was uninsured, along with additional employee workday information.  The record closed on December 3, 2010, when the board next met to deliberate.


ISSUES

The division contends Employer was operating a business when not insured for workers’ compensation liability, and should be assessed a civil penalty for its failure to insure.  Employer does not dispute these contentions, but asks mitigating factors be considered in assessing a civil penalty.

1) Was Employer subject to AS 23.30.085(a)-(b)’s requirement to file evidence of compliance with workers’ compensation insurance law during the relevant periods?
2) Was Employer subject to AS 23.30.075 and the requirements and penalties in AS 23.30.080 during the relevant periods?  
3) Shall Employer be assessed a civil penalty for failure to insure, and if so, in what amount?

FINDINGS OF FACTS

A preponderance of the evidence in the record establishes the following facts:

1) Employer was operating using employee labor and without workers’ compensation insurance from June 24, 1995 through April 30, 1996; May 1, 2003 through July 10, 2003; November 9, 2003 through November 10, 2003; July 11, 2004 through August 19, 2004; June 5, 2005 through February 1, 2006; and March 23, 2007 through December 13, 2009.

2) Employer obtained workers’ compensation liability insurance on December 14, 2009.

3) Employer’s workers’ compensation liability insurance has been cancelled multiple times for nonpayment of premium.

4) On January 27, 2009, Employer was served with a Petition for Finding of Failure to Insure Workers’ Compensation Liability pursuant to AS 23.30.075 and for Assessment of Civil Penalty under AS 23.30.080 (Petition).

5) The Petition included a discovery demand.
  The discovery demand notified Employer it was required to provide copies of timecards, timesheets, wage records, appointment calendars, work schedules, and any other documentation showing the number of hours and days worked by any employees from November 7, 2005 to February 2, 2006, and March 23, 2007 to the date Employer became insured, in addition to the names, addresses, phone numbers and occupation of each person employed during those dates.  Employer was directed to provide the information within 30 calendar days of the date of service.
  Employer received the petition and discovery demand on January 27, 2009.
  

6) Employer did not timely respond to this discovery demand.
  Employer did not supply the requested discovery until February 2010, more than one year after the initial discovery request.

7) Employer was an “employer,” using employee labor, and had neither workers’ compensation insurance to pay workers’ compensation benefits if an employee was injured on the job, nor approval to self-insure.

8) Employer was established as a non-profit corporation on August 30, 1983, in the State of Alaska.
  Employer’s executive officers and directors during the applicable periods were as follows: 

· June 24, 1995 through April 30, 1996:  Theodore Smith, Phillip Mullen, David Israelson, Michael Slauen; 

· May 1, 2003 through July 10, 2003: Leroy Sondenna, Roy Sokol, Robert Wilson, George V. Mergenthal III, Barry Youngberg, David Israelson, Jerry Hegar; 

· November 9, 2003 through November 10, 2003: Leroy Sondenna, Roy Sokol, Robert Wilson, George V. Mergenthal III, Barry Youngberg, David Israelson, Jerry Hegar; 

· July 11, 2004 through August 19, 2004: Leroy Sondenna, Roy Sokol, Robert Wilson, George V. Mergenthal III, Barry Youngberg, David Israelson, Jerry Hegar; 

· June 5, 2005 through February 1, 2006: Barry Youngberg, Robin Assman, David Israelson, Dennis Lewis, Mike Davis, Ronald Lindsey, Eric Lewis; and 

· March 23, 2007 through December 13, 2009: Jerry Hegar, Michael Davis, David Israelson, Dennis Lewis, Lyle Bennett, Ronald Lindsey, Burt Weller, Kurt Kivisto, Wilhelm Herff, Mark Ritter, Randy Long.
  

9) David Israelson was the person actively in charge of the business of the corporation during the periods Employer was uninsured.
  Employer’s executive officers and directors had authority to insure the corporation for workers’ compensation insurance.

10) Employer had 17 employees working at different times during the time Employer was uninsured.

11) Employer was uninsured from June 24, 1995 through April 30, 1996; May 1, 2003 through July 10, 2003; November 9, 2003 through November 10, 2003; July 11, 2004 through August 19, 2004; June 5, 2005 through February 1, 2006; and March 23, 2007 through December 13, 2009.

12) Employer’s reason for its failure to obtain workers’ compensation liability insurance is miscommunication regarding who at the company would obtain workers’ compensation insurance.  Mr. Israelson believed another person was procuring this insurance.  Additionally, Employer had difficulty securing workers’ compensation insurance because of Employer’s failure to pay a $69.95 workers’ compensation insurance invoice from 2006.  Employer was not aware of this delinquent balance until it became aware of its lack of coverage.  This delinquency history made it difficult for Employer to secure workers’ compensation insurance.

13) Employer did not immediately establish a workers’ compensation policy following notification of its failure to insure and did not provide requested discovery in a timely manner once Employer received notification for discovery.
  Despite being served in January 2009 with the division’s petition, Employer continued to employ workers through mid-December 2009 and did not obtain a workers’ compensation policy during this period.

14) Employer was aware of its obligation to secure workers’ compensation insurance.
  
15) This is Employer’s first time before the board, although the sixth time Employer has been uninsured.

16) Nine injuries were reported to the Division while Employer was conducting business but no injuries occurred during a period Employer was uninsured.

17) From the period of June 24, 1995 through April 30, 1996; May 1, 2003 through July 10, 2003; November 9, 2003 through November 10, 2003; July 11, 2004 through August 19, 2004; June 5, 2005 through February 1, 2006; and March 23, 2007 through December 13, 2009, Employer had 1,664 uninsured calendar days.  From the period of November 7, 2005 through February 1, 2006; and March 23, 2007 through December 13, 2009, Employer had 2,630 uninsured employee workdays.

18) Employer used employee labor during the period it was uninsured.
  

19) Employer’s premium for the policy period of December 14, 2009 to December 14, 2010, is $5,909 or $16.19 per day.
  Employer had 1,664 uninsured calendar days, for a total estimated premium of $26,940.16 Employer would have paid if Employer had complied with 
AS 23.30.075.

20) The workers’ compensation insurance premium rate per $100.00 of wages paid is $4.06.
  Based on the rate multiplier involved in this case, the employment involved here is fairly low risk.

21) Employer is registered as a civic and social organization.
  The organization reported net assets of $10,387.00 in 2008 and $10,587.00 in 2009.

22) Employer concedes it was noncompliant from June 24, 1995 through April 30, 1996; May 1, 2003 through July 10, 2003; November 9, 2003 through November 10, 2003; July 11, 2004 through August 19, 2004; June 5, 2005 through February 1, 2006; and March 23, 2007 through December 13, 2009.


PRINCIPLES OF LAW

Employers have a duty to insure their employees against work-related injury.

AS 23.30.060. Election of direct payment presumed. (a) An employer is conclusively presumed to have elected to pay compensation directly to employees for injuries sustained arising out of and in the course of the employment according to the provisions of this chapter, until notice in writing of insurance, stating the name and address of the insurance company and the period of insurance, is given to the employee.

AS 23.30.075. Employer's liability to pay. a) An employer under this chapter, unless exempted, shall either insure and keep insured for the employer's liability under this chapter in an insurance company or association . . . or shall furnish the board satisfactory proof of the employer's financial ability to pay directly the compensation provided for . . . .

b) If an employer fails to insure and keep insured employees subject to this chapter or fails to obtain a certificate of self-insurance from the board, upon conviction the court shall impose a fine of $10,000 and may impose a sentence of imprisonment for not more than one year . . . If an employer is a corporation, all persons who, at the time of the injury or death, had authority to insure the corporation or apply for a certificate of self-insurance, and the person actively in charge of the business of the corporation shall be subject to the penalties prescribed in this subsection and shall be personally, jointly, and severally liable together with the corporation for the payment of all compensation or other benefits in which the corporation is liable under this chapter if the corporation at that time is not insured or qualified as a self-insurer.
AS 23.30.080. Employer's failure to insure.

 . . .

(d) If an employer fails to insure or provide security as required by AS 23.30.075, the board may issue a stop order prohibiting the use of employee labor by the employer until the employer insures or provides the security as required by 
AS 23.30.075.  The failure of an employer to file evidence of compliance as required by AS 23.30.085 creates a rebuttable presumption that the employer has failed to insure or provide security as required by AS 23.30.075.  If an employer fails to comply with a stop order issued under this section, the board shall assess a civil penalty of $1,000 a day.  The employer may not obtain a public contract with the state or a political subdivision of the state for three years following the violation of the stop order.

When an employer is subject to the requirements of AS 23.30.075 and fails to comply, a civil penalty may be assessed.  Since November 7, 2005, the effective date of the 2005 amendments to the Alaska Workers’ Compensation Act, when an employer subject to the provisions of 
AS 23.30.075 fails to insure, the law grants discretion to assess a civil penalty of up to $1,000.00 for each employee, for each day an employee is employed while the employer fails to insure.  

Alaska’s penalty provision is one of the highest in the nation.
  The severity of the statute is a statement of policy; failure to insure for worker’s compensation liability will not be tolerated in Alaska.  The legislature has made its intentions clear; uninsured employers are subject to a severe penalty when employees are permitted to work without coverage for workers’ compensation liability in place.

AS 23.30.080. Employer's failure to insure. . . .

. . .

(f) If an employer fails to insure or provide security as required by AS 23.30.075, the division may petition the board to assess a civil penalty of up to $1,000.00 for each employee for each day an employee is employed while the employer failed to insure or provide the security required by AS 23.30.075.  The failure of an employer to file evidence of compliance as required by AS 23.30.085 creates a rebuttable presumption that the employer failed to insure or provide security as required by AS 23.30.075.

In assessing an appropriate civil penalty, consideration is given to a number of factors to determine whether an uninsured employer’s conduct, or the impact of such conduct, aggravates or mitigates its offense.  A penalty is assessed based on the unique circumstances arising in each case.  The primary goal of a penalty under AS 23.30.080(f) is not to be unreasonably punitive, but rather to bring the employer into compliance, deter future lapses, ensure the continued employment of employees in a safe work environment, and to satisfy the community’s interest in fairly penalizing the offender.
  A penalty is not intended to destroy a business or cause the loss of employment.
  AS 23.30.080(f) permits assessment of “a civil penalty of up to $1,000 per day of employment per uninsured employee when an employer is uninsured.”  Based upon this specific statutory language and AS 23.30.135(a),
 discretion is granted to assess an appropriate civil penalty considering the specific facts of each case.
Former decisions examined a number of aggravating and mitigating factors considered in determining appropriate civil penalties under AS 23.30.080(f).  Those factors include:  number of days of uninsured employee labor, the size of the business, the record of injuries of the employer, both in general and during the uninsured period, the extent of employer’s compliance with the Act, the diligence exercised in remedying the failure to insure, the clarity of notice of insurance cancellation, employer’s compliance with the investigation and remedial requirements, the risk of employer’s workplace, the impact of the penalty on employer’s ability to continue to conduct business, the impact of the penalty on the employees, the impact of the penalty on employer’s community, whether employer acted in blatant disregard for the statutory requirements, whether employer properly accepted service of the division’s petition, whether employer violated a stop order, and credibility of employer’s promises to correct its behavior.  Based on these factors, a wide range of penalties have been found reasonable based on the specific circumstances of the violation.
   These factors have been codified into regulations effective February 28, 2010.

8 AAC 45.176. Failure to provide security: assessment of civil penalties.  (a) If the board finds an employer to have failed to provide security as required by 
AS 23.30.075, the employer is subject to a civil penalty under AS 23.30.080(f), determined as follows:

(1) if an employer has an inadvertent lapse in coverage, the civil penalty assessed under AS 23.30.080(f) for the employer’s violation of AS 23.30.075 may be no more than the prorated premium the employer would have paid had the employer been in compliance with AS 23.30.075; the division shall consider a lapse in coverage of not more than 30 days to be inadvertent if the employer has changed carriers, ownership of the employer has changed, the form of the business entity of the employer has changed, the individual responsible for obtaining workers’ compensation coverage for the employer has changed, or the board determines an unusual extenuating circumstance to qualify as an inadvertent lapse;

(2) if an employer has not previously violated AS 23.30.075, and is found to have no aggravating factors, and agrees to a stipulation of facts and executes a confession of judgment without action, without a board hearing, the employer will be assessed a civil penalty of two times the premium the employer would have paid had the employer complied with AS 23.30.075;

(3) if an employer has not previously violated AS 23.30.075, and is found to have no more than three aggravating factors, the employer will be assessed a civil penalty of no less than $10 and no more than $50 per uninsured employee workday; however, the civil penalty may not be less than two times the premium the employer would have paid had the employer complied with 
AS 23.30.075; without a board hearing, if an employer agrees to a stipulation of facts and executes a confession of judgment without action, the employer will be given a 25 percent discount of the assessed civil penalty; however, the discounted amount may not be less than any civil penalty that would be assessed under (2) of this subsection;

(4) if an employer is found to have no more than six aggravating factors, the employer will be assessed a civil penalty of no less than $51 and no more than $499 per uninsured employee workday; however, the civil penalty may not be less than two times the premium the employer would have paid had the employer complied with AS 23.30.075; without a board hearing, if an employer agrees to a stipulation of facts and executes a confession of judgment without action, the employer will be given a 25 percent discount of the assessed civil penalty; however, the discounted amount may not be less than any civil penalty that would be assessed under (3) of this subsection;

(5) if an employer is found to have no fewer than seven and no more than 10 aggravating factors, the employer will be assessed a civil penalty of no less than $500 and no more than $999 per uninsured employee workday; however, the civil penalty may not be less than four times the premium the employer would have paid had the employer complied with AS 23.30.075; without a board hearing, if an employer agrees to a stipulation of facts and executes a confession of judgment without action, the employer will be given a 25 percent discount of the assessed civil penalty; however, the discounted amount may not be less than any civil penalty that would be assessed under (4) of this subsection; 

(6) if an employer is found to have more than 10 aggravating factors, the employer will be assessed a civil penalty of $1,000 per uninsured employee workday.

(b) A civil penalty assessed under (a) of this section may not exceed the maximum civil penalty allowed under AS 23.30.080(f).

(c) An employer receiving government funding of any form to obtain workers’ compensation coverage under AS 23.30.075 that fails to provide that coverage may be assessed the maximum civil penalty under AS 23.30.080(f).

(d) For the purposes of this section, “aggravating factors” include 

(l) failure to obtain workers’ compensation insurance within 10 days after the division’s notification of a lack of workers’ compensation insurance;

(2) failure to maintain workers’ compensation insurance after previous notification by the division of a lack of coverage;

(3) a violation of AS 23.30.075 that exceeds 180 calendar days;

(4) previous violations of AS 23.30.075;

(5) issuance of a stop order by the board under AS 23.30.080(d), or the director under AS 23.30.080(e);

(6) violation of a stop order issued by the board under AS 23.30.080(d), or the director under AS 23.30.080(e);

(7) failure to comply with the division’s initial discovery demand within 30 days after the demand;

(8) failure to pay a penalty previously assessed by the board for violations of AS 23.30.075;

(9) failure to provide compensation or benefits payable under the Act to an uninsured injured employee;

(10) a history of injuries or deaths sustained by one or more employees while employer was in violation of AS 23.30.075;

(11) a history of injuries or deaths while the employer was insured under 
AS 23.30.075;

(12) failure to appear at a hearing before the board after receiving proper notice under AS 23.30.110;

(13) cancellation of a workers’ compensation insurance policy due to the employer’s failure to comply with the carrier’s requests or procedures;

(14) lapses in business practice that would be used by a reasonably diligent business person, including

(A) ignoring certified mail;

(B) failure to properly supervise employees; and

(C) failure to gain a familiarity with laws affecting the use of employee labor;

(15) receipt of government funding of any form to obtain workers’ compensation coverage under AS 23.30.075, and failure to provide that coverage.

The law requires employers to file evidence of compliance with the workers’ compensation insurance requirements.

AS 23.30.085. Duty of employer to file evidence of compliance.  (a) An employer subject to this chapter, unless exempted, shall initially file evidence of his compliance with the insurance provisions of this chapter with the division, in the form prescribed by the director. The employer shall also give evidence of compliance within 10 days after the termination of the employer's insurance by expiration or cancellation. These requirements do not apply to an employer who has certification from the board of the employer's financial ability to pay compensation directly without insurance.

(b) If an employer fails, refuses, or neglects to comply with the provision of this section, the employer shall be subject to the penalties provided in AS 23.30.070 for failure to report accidents . . . . 

ANALYSIS
1) Was Employer subject to AS 23.30.085(a)-(b)’s requirement to file evidence of compliance with workers’ compensation insurance law during the relevant periods?

The law requires an employer to file proof of compliance with workers’ compensation insurance requirements.  Employer admitted it was an employer subject to the law’s requirements because it employed employees during the period in question.  Employer admitted it failed to file proof of compliance during the specified periods.  Employer failed to file proof of workers’ compensation liability insurance during the periods June 24, 1995 through April 30, 1996; May 1, 2003 through July 10, 2003; November 9, 2003 through November 10, 2003; July 11, 2004 through August 19, 2004; June 5, 2005 through February 1, 2006; and March 23, 2007 through December 13, 2009.  Consequently, Employer was subject to requirements of AS 23.30.085(a) and (b) during these periods.
2)
Was Employer subject to AS 23.30.075 and the requirements and penalties in 
AS 23.30.080 during the relevant periods?  

Where an employer fails to provide evidence of compliance during a specified period, the law presumes the employer failed to insure or provide security as required by AS 23.30.075.  Employer failed to file proof of workers’ compensation liability insurance during the periods June 24, 1995 through April 30, 1996; May 1, 2003 through July 10, 2003; November 9, 2003 through November 10, 2003; July 11, 2004 through August 19, 2004; June 5, 2005 through February 1, 2006; and March 23, 2007 through December 13, 2009.  Employer provided no evidence to rebut the presumption it failed to insure or provide security under 
AS 23.30.075.  Rather, Employer concedes it was out of compliance during the stated periods.  Employer failed to insure for workers’ compensation liability while using employee labor from June 24, 1995 through April 30, 1996; May 1, 2003 through July 10, 2003; November 9, 2003 through November 10, 2003; July 11, 2004 through August 19, 2004; June 5, 2005 through February 1, 2006; and March 23, 2007 through December 13, 2009.

Where an employer is uninsured, or otherwise failed to give notice in writing of insurance to its employees, an employer is conclusively presumed to have elected to pay compensation directly to employees for injuries sustained arising out of and in the course of the employment.
  Based upon Employer’s failure to insure, it has elected direct payment of compensation for any compensable claims arising during the periods it was in violation of AS 23.30.075. 

For periods after November 7, 2005, where an employer fails to insure, it is subject to penalties of up to $1,000.00 per uninsured employee work day.  Having failed to insure during the period June 24, 1995 through April 30, 1996; May 1, 2003 through July 10, 2003; November 9, 2003 through November 10, 2003; July 11, 2004 through August 19, 2004; June 5, 2005 through February 1, 2006; and March 23, 2007 through December 13, 2009, Employer is subject to the penalty provisions in AS 23.30.080 for these time periods. 

David Israelson is the individual actively in charge of the business.  Mr. Israelson and the executive officers and directors had the authority to insure the company or apply for a certificate of self-insurance, and failed to do so for the period June 24, 1995 through April 30, 1996; May 1, 2003 through July 10, 2003; November 9, 2003 through November 10, 2003; July 11, 2004 through August 19, 2004; June 5, 2005 through February 1, 2006; and March 23, 2007 through December 13, 2009.  

Employer’s executive officers and directors during the period June 24, 1995 through April 30, 1996 were Theodore Smith, Phillip Mullen, David Israelson, and Michael Slauen.  In accordance with 
AS 23.30.075(b), Employer and Theodore Smith, Phillip Mullen, David Israelson, and Michael Slauen are directly, jointly and severally liable for benefits under the Alaska Workers’ Compensation Act for compensable claims arising from the period June 24, 1995 through April 30, 1996.

Employer’s executive officers and directors during the period May 1, 2003 through July 10, 2003 were Leroy Sondenna, Roy Sokol, Robert Wilson, George V. Mergenthal III, Barry Youngberg, David Israelson, and Jerry Hegar.  In accordance with AS 23.30.075(b), Employer and Leroy Sondenna, Roy Sokol, Robert Wilson, George V. Mergenthal III, Barry Youngberg, David Israelson, and Jerry Hegar are directly, jointly and severally liable for benefits under the Alaska Workers’ Compensation Act for compensable claims arising from the period May 1, 2003 through July 10, 2003.

Employer’s executive officers and directors during the period November 9, 2003 through November 10, 2003 were Leroy Sondenna, Roy Sokol, Robert Wilson, George V. Mergenthal III, Barry Youngberg, David Israelson, and Jerry Hegar.  In accordance with AS 23.30.075(b), Employer and Leroy Sondenna, Roy Sokol, Robert Wilson, George V. Mergenthal III, Barry Youngberg, David Israelson, and Jerry Hegar are directly, jointly and severally liable for benefits under the Alaska Workers’ Compensation Act for compensable claims arising from the period November 9, 2003 through November 10, 2003.

Employer’s executive officers and directors during the period July 11, 2004 through August 19, 2004 were Leroy Sondenna, Roy Sokol, Robert Wilson, George V. Mergenthal III, Barry Youngberg, David Israelson, and Jerry Hegar.  In accordance with AS 23.30.075(b), Employer and Leroy Sondenna, Roy Sokol, Robert Wilson, George V. Mergenthal III, Barry Youngberg, David Israelson, and Jerry Hegar are directly, jointly and severally liable for benefits under the Alaska Workers’ Compensation Act for compensable claims arising from the period July 11, 2004 through August 19, 2004.

Employer’s executive officers and directors during the period June 5, 2005 through February 1, 2006 were Barry Youngberg, Robin Assman, David Israelson, Dennis Lewis, Mike Davis, Ronald Lindsey, and Eric Lewis.  In accordance with AS 23.30.075(b), Employer and Barry Youngberg, Robin Assman, David Israelson, Dennis Lewis, Mike Davis, Ronald Lindsey, and Eric Lewis are directly, jointly and severally liable for benefits under the Alaska Workers’ Compensation Act for compensable claims arising from the period June 5, 2005 through February 1, 2006.

Employer’s executive officers and directors during the period March 23, 2007 through December 13, 2009 were Jerry Hegar, Michael Davis, David Israelson, Dennis Lewis, Lyle Bennett, Ronald Lindsey, Burt Weller, Kurt Kivisto, Wilhelm Herff, Mark Ritter, and Randy Long.  In accordance with AS 23.30.075(b), Employer and Jerry Hegar, Michael Davis, David Israelson, Dennis Lewis, Lyle Bennett, Ronald Lindsey, Burt Weller, Kurt Kivisto, Wilhelm Herff, Mark Ritter, and Randy Long are directly, jointly and severally liable for benefits under the Alaska Workers’ Compensation Act for compensable claims arising from the period March 23, 2007 through December 13, 2009.

Given this case’s facts, Employer was subject to AS 23.30.075 and subject to the requirements and penalties in AS 23.30.080 during the relevant periods.

3)
Shall Employer be assessed a civil penalty for failure to insure, and if so, in what amount?

Employer operated without insurance for 2,630 uninsured employee work days since November 7, 2005.  The maximum penalty for which Employer could be liable is $2,630,000.00.  Considering the unique circumstances of this case, however, this sum would lead to destruction of this business.  

There are six aggravating factors applicable to this case.  These include Employer’s 1) failure to obtain workers’ compensation insurance within 10 days after the division’s notification of a lack of workers’ compensation insurance, 2) violation of AS 23.30.075 exceeding 180 calendar days, 3) previous violations of AS 23.30.075, 4) failure to comply with the division’s initial discovery demand within 30 days after the demand, 5) a history of injuries or deaths while Employer was insured under AS 23.30.075 and 6) cancellation of a workers’ compensation insurance policy due to Employer’s failure to comply with the carrier’s requests or procedures.

Employer was without workers’ compensation coverage for a significant period of time.  Employer had 17 employees and used 2,630 days of uninsured employee labor during the period from November 7, 2005
 through February 1, 2006; and March 23, 2007 through December 13, 2009.  This considerably exceeds the threshold of 180 uninsured employee work days for consideration as an aggravating factor in fashioning an appropriate penalty.
  

The division brought Employer’s failure to insure to Employer’s attention on January 27, 2009.  Employer did not promptly acquire workers’ compensation insurance but instead elected to use employee labor without workers’ compensation insurance coverage until December 2009.  Employer’s reason for its continued use of employee labor after notice of its failure to insure was Employer’s difficulty securing workers’ compensation insurance because of its failure to pay a $69.95 workers’ compensation insurance invoice from 2006.  Employer was not aware of this delinquent balance until it became aware of its lack of coverage.  This delinquency history made it difficult for Employer to secure workers’ compensation insurance.  Employer was aware of its obligation to secure workers’ compensation insurance.  Employer allowed its policies to lapse or be cancelled because of miscommunication regarding who would obtain workers’ compensation insurance.  Mr. Israelson believed another person was procuring this insurance.

Nevertheless, Employer is obligated to make sure its Alaska business complies with Alaska law.  It is every employer’s duty in Alaska to gain familiarity with laws affecting use of employee labor, and insure its employees.  It is the employer who bears the ultimate responsibility to insure.  Employer should have been monitoring its business with sufficient diligence to know whether or not insurance expenses had been paid and whether it had responded to the division’s investigation of workers’ compensation liability insurance.

Employer significantly delayed securing insurance for its workers’ compensation liability and cooperating with the division’s investigation into its failure to insure for workers’ compensation liability.  Employer eventually supplied the requested discovery, but its ultimate cooperation with the division after such a lengthy delay is not a mitigating factor in this case.

However, assessment of the maximum civil penalty will severely jeopardize the continued viability of Employer’s business.  Additionally, based on the rate multiplier involved in this case, the employment involved here is fairly low risk.  These factors operate to reduce the penalty rate per day per uninsured employee.  Under 8 AAC 45.176(a)(4), an employer, as here, with more than three but no more than six aggravating factors for consideration, will be assessed a civil penalty of no less than $51 per uninsured employee workday, and not less than two times the premium the employer would have paid had the employer complied with AS 23.30.075.  Employer’s premium for the policy period of December 14, 2009 to December 14, 2010 is $5,909 or $16.19 per day.  Employer had 1,664 uninsured calendar days, for a total estimated premium of $26,940.16 Employer would have paid if Employer had complied with AS 23.30.075. 
By law, the assessment of the civil penalty in this case must be based upon 2,630 uninsured employee work days.  The penalty will be reduced from $1,000.00 per day to $150.00 per uninsured employee work day because a larger sum would jeopardize the continued viability of the business.  Employer shall be ordered to pay Three Hundred Ninety Four Thousand Five Hundred and No/100 Dollars ($394,500.00) as a civil penalty under AS 23.30.080(f) and in accordance with 
AS 23.30.080(g).  This amount is more than double the estimated premium amount of $26,940.16, and is thus in conformance with 8 AAC 45.176(a)(4).

A portion of this penalty, totaling $334,500.00, will be suspended on the condition Employer promptly pays the balance of $60,000 and keeps the employees of the business, if any, insured as required by law during the payment period.
To assist Employer in meeting this obligation, a payment plan will be permitted.  If Employer fails to timely make the ordered payments or permits its workers’ compensation insurance coverage to lapse during the payment period, the entire balance, including the suspended portion of the civil penalty, shall become immediately due and payable. Jurisdiction is retained over this matter.

CONCLUSIONS OF LAW

1)
Employer was subject to AS 23.30.085(a)-(b)’s requirement to file evidence of compliance with workers’ compensation insurance law during the relevant periods.
2)
Employer was subject to AS 23.30.075 and the requirements and penalties in 
AS 23.30.080 during the relevant periods.  

3)
Employer shall be assessed a civil penalty for failure to insure, in the amount set forth above.


ORDER

1)
Pursuant to AS 23.30.060, the employer, Petersburg Lodge No. 1092 Loyal Order of Moose, is directly liable for all compensable claims arising during the periods Employer was in violation of AS 23.30.075.
2)
Pursuant to AS 23.30.075(b):

a. Theodore Smith, Phillip Mullen, David Israelson, and Michael Slauen are personally, jointly and severally liable together with the company for any compensable claims arising during the uninsured period June 24, 1995 through April 30, 1996.

b. Leroy Sondenna, Roy Sokol, Robert Wilson, George V. Mergenthal III, Barry Youngberg, David Israelson, and Jerry Hegar are personally, jointly and severally liable together with the company for any compensable claims arising during the uninsured period May 1, 2003 through July 10, 2003.  

c. Leroy Sondenna, Roy Sokol, Robert Wilson, George V. Mergenthal III, Barry Youngberg, David Israelson, and Jerry Hegar are personally, jointly and severally liable together with the company for any compensable claims arising during the uninsured period November 9, 2003 through November 10, 2003.  

d. Leroy Sondenna, Roy Sokol, Robert Wilson, George V. Mergenthal III, Barry Youngberg, David Israelson, and Jerry Hegar are personally, jointly and severally liable together with the company for any compensable claims arising during the uninsured period July 11, 2004 through August 19, 2004.  

e. Barry Youngberg, Robin Assman, David Israelson, Dennis Lewis, Mike Davis, Ronald Lindsey, and Eric Lewis are personally, jointly and severally liable together with the company for any compensable claims arising during the uninsured period June 5, 2005 through February 1, 2006.  

f. Jerry Hegar, Michael Davis, David Israelson, Dennis Lewis, Lyle Bennett, Ronald Lindsey, Burt Weller, Kurt Kivisto, Wilhelm Herff, Mark Ritter, and Randy Long are personally, jointly and severally liable together with the company for any compensable claims arising during the uninsured period March 23, 2007 through December 13, 2009.

3)
Employer is subject to the penalties provided in AS 23.30.080 for any compensable claims arising during the period in which Employer was in violation of AS 23.30.075.

4)
Employer shall maintain workers’ compensation insurance coverage for any employees, in compliance with AS 23.30.075 and continue to file evidence of compliance in accord with 
AS 23.30.085.
5)
Pursuant to AS 23.30.080(f), a civil penalty of $394,500.00 is assessed for 2,630 days the employees were employed while Employer failed to insure or provide the security required by 
AS 23.30.075.  A portion of this penalty, totaling $334,500.00, shall be suspended.  If Employer fails to timely pay the unsuspended portion of the civil penalty assessed, fails to make timely payments under an approved payment plan, or fails to fully comply with AS 23.30.075 or other provisions of the Act during the payment period, the entire balance, including the suspended portion of the civil penalty, shall become immediately due and payable.
6)
Employer shall pay the unsuspended Sixty Thousand and No/100 Dollars ($60,000.00) portion to the Alaska Department of Labor, Division of Workers’ Compensation, Juneau Office, P.O. Box 25512, Juneau, Alaska 99802-5512.  Payments shall be made in accord with 
AS 23.30.080(g).  Employer shall make its check payable to the Alaska Workers’ Compensation Benefits Guaranty Fund.  Checks must include AWCB Case Number 700002804, in addition to the AWCB Decision Number 10-0195.  Pending payment of civil penalties assessed under 
AS 23.30.080(f) in accord with this Decision and Order, the board shall maintain jurisdiction over this matter.
7)
Payment of the civil penalty is temporarily suspended to allow the parties to submit a proposed payment plan within thirty (30) days, for approval.  Failure to submit a payment plan within (30) days shall result in the entire amount of the $60,000.00 unsuspended civil penalty becoming due and payable by February 1, 2011.

8)
Pursuant to AS 23.30.135, the investigator shall report to the board within thirty days from the date of service of this order upon Employer, regarding Employer’s compliance with this order for payment of the civil penalty assessed under AS 23.30.080(f).
9)
The Special Investigations Unit of the Workers’ Compensation Division shall monitor Employer for compliance with AS 23.30.075, AS 23.30.085, and for timely payment of the civil penalty set forth herein, on a quarterly basis, for a period of not less than five years.  Upon full, timely compliance by Employer as set forth herein, the Special Investigation Unit shall, within 30 days, prepare a proposed Order of Discharge of Liability for Penalty approval and issuance.
Dated in Juneau, Alaska on December 6, 2010.




ALASKA WORKERS’ COMPENSATION BOARD






___________________________________


Marie Y. Marx, Designated Chair






___________________________________


Robert C. Weel, Member






___________________________________


Patricia A. Vollendorf, Member

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127.

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of Petersburg Lodge No. 1092 Loyal Order of Moose, uninsured employer/respondent; Case No. 700002804; dated and filed in the office of the Alaska Workers' Compensation Board in Juneau, Alaska, on December 6, 2010.






_____________________________


Melissa Moffitt, Clerk
�








� Lutz, Hearing Testimony; National Council on Compensation Insurance (NCCI), Proof of Coverage Search, Moose Lodge 1092; NCCI, Policy and Coverage Provider Information, Policy Effective Date:  05/01/95, Loyal Order of Moose Lodge 1092; NCCI, Cancellations/Reinstatements/Non-Renewals Information, Cancellation Effective Date:  06/24/95, Loyal Order of Moose Lodge 1092; NCCI, Policy and Coverage Provider Information, Policy Effective Date:  05/01/02, Loyal Order of Moose Lodge 1092; NCCI, Cancellations/Reinstatements/Non-Renewals Information, Cancellation Effective Date:  05/01/03, Loyal Order of Moose Lodge 1092; NCCI, Policy and Coverage Provider Information, Policy Effective Date:  07/11/03, Loyal Order of Moose Lodge 1092; NCCI, Cancellations/Reinstatements/Non-Renewals Information, Cancellation Effective Date:  11/09/03, Loyal Order of Moose Lodge 1092; NCCI, Policy and Coverage Provider Information, Policy Effective Date:  11/11/03, Loyal Order of Moose Lodge 1092; NCCI, Policy and Coverage Provider Information, Policy Effective Date:  07/11/04, Loyal Order of Moose Lodge 1092; NCCI, Cancellations/Reinstatements/Non-Renewals Information, Cancellation Effective Date:  07/11/04, Loyal Order of Moose Lodge 1092; NCCI, Cancellations/Reinstatements/Non-Renewals Information, Reinstatement Effective Date:  08/20/04, Loyal Order of Moose Lodge 1092; NCCI, Cancellations/Reinstatements/Non-Renewals Information, Cancellation Effective Date:  06/05/05; NCCI, Policy and Coverage Provider Information, Policy Effective Date:  07/11/05, Loyal Order of Moose Lodge 1092; NCCI, Cancellations/Reinstatements/Non-Renewals Information, Cancellation Effective Date:  07/11/05, Loyal Order of Moose Lodge 1092; NCCI, Policy and Coverage Provider Information, Policy Effective Date:  02/02/06, Loyal Order of Moose Lodge 1092; NCCI, Policy and Coverage Provider Information, Policy Effective Date:  02/02/07, Loyal Order of Moose Lodge 1092; NCCI, Cancellations/Reinstatements/Non-Renewals Information, Cancellation Effective Date:  03/23/07, Loyal Order of Moose Lodge 1092; NCCI, Policy and Coverage Provider Information, Policy Effective Date:  12/14/09, Loyal Order of Moose Lodge 1092 (collectively “Loyal Order of Moose Lodge 1092 NCCI Records”).


� NCCI, Policy and Coverage Provider Information, Policy Effective Date:  12/14/09, Loyal Order of Moose Lodge 1092.


� Loyal Order of Moose Lodge 1092 NCCI Records.


� Petition for Findings of Employer’s Failure to Insure Workers’ Compensation Liability and for Assessment of Civil Penalty (01/09/09 Petition), dated January 9, 2009; Affidavit of Service by Mail, dated January 9, 2009; Track and Confirm Search Results, USPS certified mail, Label/Receipt Number: 7006 3450 0000 3763 8714.


� Discovery Demand, dated January 9, 2009.


� Id.


� Lutz, Hearing Testimony; Track and Confirm Search Results, USPS certified mail, Label/Receipt Number: 7006 3450 0000 3763 8714, dated January 27, 2009.


� Lutz, Hearing Testimony; Israelson, Hearing Testimony.


� Lutz, Hearing Testimony; Israelson, Hearing Testimony; Loyal Order of Moose Lodge 1092 Employee Workday Records.


� See Letter from Mark Lutz to Loyal Order of Moose Lodge 1092, dated January 9, 2009; Letter from Mark Lutz to Loyal Order of Moose Lodge 1092, dated March 18, 2009; 01/09/09 Petition; Affidavit of Service by Mail, dated January 9, 2009.


� See State of Alaska, Dept’ of Commerce, Community and Economic Development Records, Corporation Information for Petersburg Lodge No. 1092 Loyal Order of Moose.


� Loyal Order of Moose Lodge 1092 Biennial Reports, 1995-2009.


� Lutz, Hearing Testimony; Israelson, Hearing Testimony.


� Lutz, Hearing Testimony; Israelson, Hearing Testimony; Loyal Order of Moose Lodge 1092 Employee Workday Records.


� Lutz, Hearing Testimony; Israelson, Hearing Testimony; Loyal Order of Moose Lodge 1092 NCCI Records.


� Israelson, Hearing Testimony.


� Lutz, Hearing Testimony; Israelson, Hearing Testimony; Loyal Order of Moose Lodge 1092 Employee Workday Records; Loyal Order of Moose Lodge 1092 NCCI Records.


� Id.


� Israelson, Hearing Testimony; Loyal Order of Moose Lodge 1092 NCCI Records.


� Loyal Order of Moose Lodge 1092 NCCI Records.


� Lutz, Hearing Testimony.


� Lutz, Hearing Testimony; Israelson, Hearing Testimony; Loyal Order of Moose Lodge 1092 Employee Workday Records; Loyal Order of Moose Lodge 1092 NCCI Records.  AS 23.30.080(f) became effective on November 7, 2005 and we use this date for purposes of assessing penalties for uninsured workdays. 


� Lutz, Hearing Testimony; Israelson, Hearing Testimony; Loyal Order of Moose Lodge 1092 Employee Workday Records; Loyal Order of Moose Lodge 1092 NCCI Records.  


� Lutz, Hearing Testimony; Chartis Workers Compensation and Employers Liability Policy Information Page for Loyal Order of Moose Lodge # 1092, dated December 21, 2009.


� Id.


� See State of Alaska, Dept’ of Commerce, Community and Economic Development, Corporation Information for Petersburg Lodge No. 1092 Loyal Order of Moose.


� Petersburg Moose Lodge 2009 Return of Organization Exempt From Income Tax, dated September 13, 2010.


� Lutz, Hearing Testimony; Israelson, Hearing Testimony.


� See e.g., In re Alaska Native Brotherhood #2, AWCB Decision No. 06-0113 (May 8, 2006); In re Wrangell Seafoods, Inc., AWCB Decision No. 06-0055 (March 6, 2006); In re Edwell John, Jr., AWCB Decision No. 06-0059 (March 8, 2006).


� See Minutes, S. Labor & Commerce Comm. Hearing on S.B. 130, 24th Leg., 1st Sess. (March 10, 2005) (statement of Paul Lisanke, Director of Alaska Workers’ Compensation Division).


� Alaska R & C Communications, LLC v. State of Alaska, Division of Workers’ Compensation, Alaska Workers’ Compensation Appeals Commission,  AWCAC Appeal No. 07-043 (September 16, 2008).


� Id. 


� AS 23.30.135(a) provides in relevant part: “In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided by this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .”


� See, e.g., In Re Wrangell Seafoods, Inc., AWCB Decision No. 06-0055 (March 6, 2006) [$500.00 per employee per day], In Re Wrangell Seafoods, Inc., AWCB Decision No. 07- 0093 (April 20, 2007) [$1,000.00 per employee per day]; In Re Edwell John, Jr., d/b/a Admiralty Computers, AWCB Decision No. 06-0059 (March 8, 2006) [$25.00 per employee per day], In re Absolute Fresh Seafoods, Inc., AWCB Decision No. 07-0014 (January 30, 2007) [$20.00 per employee per day], In re Alaska Native Brotherhood #2, AWCB Decision No. 06-0113 (May 8, 2006) [$15.00 per employee per day]; In  re Rendezvous, Inc., AWCB Decision No. 07-0072 (April 4, 2007) [$75.00 per employee per day]; In re Corporate Chiropractic Inc., AWCB Decision No. 07-0098 (April 24, 2007) [$35.00 per employee per day], In re Alaska Sportfishing Adventures, LLC, AWCB Decision No. 07-0040 (March 1, 2007) [$20.00 per employee per day], In re St. Mary’s Assisted Living Home, AWCB Decision No. 07-0059 (March 21, 2007) [$30.00 per employee per day], In re EM Enterprises, Inc., AWCB Decision No. 07-0104 (April 25, 2007) [$35.00 per employee per day], In re Thompson Log & Gift, AWCB Decision No. 07-0062 (March 23, 2007) [$5.00 per employee per day], In re Hummingbird Services, AWCB Decision No. 07-0013 (January 26, 2007) [$15.00 per employee per day], In re Academy of Hair Design, AWCB Decision No. 07-0122 (May 10, 2007) [$70.00 per employee per day]; In re Halo Salon, AWCB Decision No. 07-0142 (May 30, 2007) [$30.00 per employee per day]; In re Pizza Express, AWCB Decision No. 07-0144 (May 30, 2007) [$30.00 per employee per day]; In re White Spot Café, AWCB Decision No. 07-0174 (June 27, 2007) [$30.00 per employee per day]; In re Outboard Shop, AWCB Decision No. 07-0197 (July 12, 2007) [$30.00 per employee per day].


� See AS 23.30.060.  


� 8 AAC 45.176(d)(1)-(4), (7), (13).


� AS 23.30.080(f) became effective on November 7, 2005 and we use this date for purposes of assessing penalties for uninsured workdays.


� 8 AAC 45.176(d)(3).
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