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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	BETTY  CAREY, 

                                                  Employee, 

                                                     Applicant,

                                                   v. 

VECO, INC. / VALDEZ OIL SPILL,

                                                  Employer,

                                                    and 

SEABRIGHT INSURANCE CO.,

                                                  Insurer,

                                                     Defendants.
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)
	FINAL DECISION AND ORDER

ON RECONSIDERATION &

MODIFICATION

AWCB Case No.  198933971
AWCB Decision No. 10-0196

Filed with AWCB Juneau, Alaska

on December 7, 2010


Betty Carey’s (Employee) November 12, 2010 Petition with attached “Claimant’s Partial Response to Interlocutory Decision and Order (D & O) October 7, 2010,” which will be treated as a petition for reconsideration and modification of Decisions and Orders (D & O) No. 09-0148 (September 9, 2009) (Carey I), and No. 10-0168 (October 7, 2010) (Carey VII), was decided on the written record on December 2, 2010.  Employee represented herself.  Attorney Nina Mitchell represented VECO, Inc. and its carrier (Employer).  The record closed on December 2, 2010, when the panel met and deliberated.

ISSUES

Employee filed a November 12, 2010 petition to which was attached a six page pleading raising various legal and factual issues.  While the petition expressly addresses Carey VII, it also references Carey I, and contends in respect to Carey I Employee’s June 11, 2009 hearing “failed” because part of Employee’s file was “diverted” by Juneau staff of the Alaska Division of Workers’ Compensation (Division) to Fairbanks rather than Anchorage and was thus not available for the hearing.  Employee contends, in respect to Carey VII, certain persons were “working for the defense” including specified Division employees and these concerted efforts skewed the hearing results.  She contends Division “24 hour appointment” policies were created specifically for her and resulted in some of her documents in preparation for Carey VII not being filed, which caused her confusion about what she filed and what remained to be filed.  Employee contends Division employees colluded with Employer and Exxon and she implied Division Director Michael Monagle engaged in ex parte communication and formed “an alliance with” Employer and non-party Exxon to damage her claim.  Employee contends she was not allowed to question Employer’s attorney Nina Mitchell, and further contends her efforts to question other witnesses at the four-day July 2010 hearing to her satisfaction was inappropriately curtailed.  Employee contends Chief of Adjudications Janel Wright and Special Investigations Unit investigator Sherrie Daigle, along with non-Division law enforcement officers “aided” Employer by “not investigating and turning a blind eye to suspicious deaths and alleged poisoning(s).”  Lastly, she expressed an intention to “respond” to each page of Carey VII’s fifty-one pages.

Employer did not file a response to the November 12, 2010 Petition.  The issues raised are:

1)  Should either Carey I or Carey VII be reconsidered?

2)  Should Carey VII be modified?

FINDINGS OF FACT

A review of the record as a whole establishes the following facts by a preponderance of the evidence:

1) There have been eight prior D & Os in this case, and one errata sheet.  For a summary of 
D & Os I through VII, please refer to Carey VII (Carey I through Carey VIII).  
2) The June 11, 2009 hearing was to be on Employee’s claim’s merits (Prehearing Conference Summary, May 29, 2009).  
3) The June 11, 2009 hearing was continued on the board’s own motion for additional briefing on preliminary issues.  It was not continued because some of Employee’s documents were sent from Juneau to Fairbanks, rather than to Anchorage.  The June 11, 2009 merits hearing was continued solely because Employee had previously requested, and the board ordered, a Second Independent Medical Evaluation (SIME) and a venue change to Juneau 
(Carey I).  
4) Carey I was issued on September 9, 2009 (Carey I).
5) Employee’s November 12, 2010 petition, filed the same date, was filed more than 
15 days and more than one year after Carey I was issued (record).
6) There is no evidence documents referenced in Employee’s November 12, 2010 petition were intentionally diverted from Juneau to Fairbanks rather than being sent to Anchorage, to harm Employee’s case (record).
7) Employee’s referenced documents were inadvertently sent from Juneau to Fairbanks, rather than being sent to Anchorage (experience, judgment, observations, and inferences drawn from all of the above).
8) None of the referenced documents inadvertently misdirected from Juneau to Fairbanks rather than being sent to Anchorage were relevant to the decision to continue the June 11, 2009 hearing.  Therefore, even had the documents been properly sent to Anchorage and available before or during hearing on June 11, 2009, they would not have made any difference in the outcome of Carey I, since the June 11, 2009 merit hearing was continued to accomplish an SIME and to change venue (record; Carey I).
9) One of the issues for the July 2010 hearing in Carey VII was Employer’s request for an order asking the director to seek appointment of a guardian for Employee through the superior court (Prehearing Conference Summary, June 14, 2010; Carey VII).
10) Employer contended at the July 2010 hearing, among other things, the division director should seek appointment of a “guardian or other representative” for Employee to further the “orderly and just prosecution” of her claims under the Act (Employer’s Hearing Brief; record).

11) Employee contended at the July 2010 hearing, among other things, she is not a “danger to herself or to others” and did not need a guardian or other representative, aside from needing interim fees and costs so she could hire “secretarial or paralegal assistance” to help her prosecute her claim (Carey; record).

12) Employer’s September 23, 2009 petition for appointment of a guardian or other representative for Employee was denied by oral order on July 13, 2010 (record).

13) During the remaining four-day July 2010 hearing, and through her post-hearing submissions, Employee was observed generally, and giving testimony or making arguments, much of which included or reiterated her allegations of concerted efforts against her by various individuals and entities.  Employee also alleged the Acting Division Director, the Chief of Adjudications, many Board staff members past and present, and the allegedly “sick” building in which the July 2010 hearing was held also contributed to the efforts against her claim.  Thus, based upon these observations, and Employee’s post-hearing filings, before deciding the other twenty-plus issues heard in July 2010, it was determined to revisit the July 13, 2010 oral order denying Employer’s petition for appointment of a “guardian or other representative” for Employee (Carey VII; experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above).  

14) Accordingly, the sole issue addressed in Carey VII was:

Should the board ask the division director to require, through the superior court, the appointment of a guardian or other representative for Employee solely for purposes of Employee’s workers’ compensation claims (Carey VII at 16)?

15) Carey VII was issued on October 7, 2010 (Carey VII).    
16) Carey VII reasoned the Act must be interpreted to ensure workers’ compensation cases are decided “quickly,” “efficiently,” “fairly,”  “predictably,” at a “reasonable cost” to Employer, “on their merits,” and hearings must be impartial, fair to all parties, and all parties must be afforded due process, an opportunity to be heard, and their arguments and evidence must be fairly considered 
(id. at 45-47).  
17) Carey VII summarized those who Employee argued were intentionally acting in concert against her (id. at 48-49).

18) Carey VII made pertinent factual findings (id. at 16-37).
19) Carey VII ordered:

1) The oral order denying Employer’s September 23, 2009 petition for appointment of a guardian or other representative for Employee, entered at hearing on July 13, 2010, is hereby vacated.

2) Employer’s September 23, 2009 petition for appointment of a guardian or other representative for Employee is granted; the request for a ‘stay’ is denied at this time.

3) The division director is hereby asked to require, through the superior court, the appointment of a guardian or other representative for Employee solely for purposes of Employee’s workers’ compensation claims.

4) The prehearing conference scheduled for October  19, 2010, and the procedural hearing scheduled for November 9, 2010, are hereby continued indefinitely, pending action by the division director and the superior court on this request (id. at 50).

20) Subsequent to Carey VII, Employee filed several emails and a petition (email, October 20, 2010; Petition, October 21, 2010; email, October 22, 2010; email, October 24, 2010).  

21) Employee’s emails were generally couched as various “objections” to Carey VII, but her petition specifically requested “reconsideration” of Carey VII (id.).  

22) The attachments to Employee’s November 1, 2010 Notice of Intent to Rely were treated as Employee’s support for a request for modification based upon a change of condition or a mistake of fact, in addition to her request for reconsideration (experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above).

23) No Board action was taken on Employee’s October 23, 2010 Petition within 30 days of October 7, 2010 (record).

24) The panel deciding Carey VII reviewed Employee’s medical records and physicians’ depositions in the agency file, as well as the factual findings made in Carey VII, and deliberated at length (observations).
25) These medical records were found as further evidence of Employee’s possible mental health issues, which have persisted for decades (record; experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above).
26) Employee’s Alaska Workers’ Compensation case and her claim related to it have gone nowhere since her alleged exposure in 1989 (record).
27) On November 16, 2010, Carey v. VECO, Inc., AWCB Decision No. 10-0186 (Carey VIII) was issued (Carey VIII; record).
28) Carey VIII found Employee’s Alaska Workers’ Compensation claim was no closer to being heard on its merits as of November 16, 2010, than it was on September 9, 2009, when Carey I ordered an SIME and a venue change (record).
29) Carey VIII found Employee’s paranoid behavior was stymieing her claim (record; experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above).
30) Carey VIII informed Employee as to the facts bearing upon her case and provided additional instruction to Employee on how to pursue her claims (Carey VIII).
31) Carey VIII ordered:
1) Employee’s October 21, 2010 Petition seeking reconsideration was deemed denied by operation of law when no action was taken on it within 30 days of the October 7, 2010 D & O.

2) Employee’s October 20, 21, 22, and 24, 2010 inferred requests for modification of Carey VII, which granted Employer’s September 23, 2009 petition for appointment of a guardian or other representative for Employee, is denied (id. at 28).

32) On November 12, 2010, Employee filed a petition requesting “other” relief and stating:

As per Lynda Gillespie I was instructed to submit a ‘Petition’ form with the following: Claimant’s Partial Response To Interlocutory Decision And Order 
(D & O) October 7, 2010 (Petition, November 12, 2010).

33) Employer filed no response to Employee’s November 12, 2010 petition (record).

34) In the six page attachments to her November 12, 2010 petition, Employee asserted as facts or argued as legal principles, the following:

35) Employee alleged former Division employees “working for the defense” included Faith White, Joireen Cohen and Robert Briggs (Petition at 1).

36) The record discloses no evidence former Division employees Faith White, Joireen Cohen and Robert Briggs worked for the defense in Employee’s case or engaged in any inappropriate, intentional conduct in degradation of Employee’s claim (record).

37) Employee again alleged her June 11, 2009 merit hearing “failed” because Juneau Division staff “diverted” part of her agency file from Juneau to Fairbanks rather than sending it to Anchorage, so it was not available for use at the June 11, 2009 Anchorage hearing, and implied this was an intentional act to harm her case (Petition at 1-2).

38) Employee alleged Division Director Michael Monagle “damaged” her case by causing her to be “treated unfairly” and tried to make her appear “crazy and/or dangerous” (Petition at 2).

39) The record discloses no evidence Division Director Michael Monagle treated Employee unfairly, or tried to make her appear crazy or dangerous (record).

40) Employee alleged Division “24 hour appointment” polices, which she contended applied only to her, “wear [her] out” and resulted in some of her documents not being properly filed, and in her confusion about what she had already filed (Petition at 2).

41) Employee implied Director Monagle may have had ex parte communications with Employer and Exxon and formed “an alliance” with Exxon, which is a non-party in this case (id.).

42) The record discloses no evidence Director Monagle had ex parte communications with Employer and Exxon or formed an alliance with Exxon (record).

43) Employee reiterated concerns she had with process and procedures in her federal Longshoremen’s and Harborworker’s case (Petition at 2-3).

44) Employee contended she has never been allowed to question Employer’s counsel, Nina Mitchell (id. at 3)

45) Employee contended current Division employees Janel Wright and Sherrie Daigle, along with non-Division law enforcement officers, “aided the Defense” by “not investigating and turning a blind eye to suspicious deaths and alleged poisoning(s)” (id.).

46) Employee contended the case caption has changed (id. at 5).

47) The name of the insurance company in the case caption has changed in a couple of prior 
D & Os in this case because of a drafting error (record).

48) Employee contended prior petitions were not heard in a timely manner, especially her requests for paralegal assistance, and thus, the July 2010 hearing was unfair because too many issues were slated to be heard, which made it difficult for Employee to properly prepare and present her case without “assistance” (Petition at 5).

49) Employee contended she was not allowed to question witnesses to her “satisfaction,” the director was “lead” by the chair and asked to answer either “yes” or “no,” and Employee could not call certain witnesses, including Robert Briggs and Ted Burkhart (id. at 6).

PRINCIPLES OF LAW

AS 23.30.001.  Intent of the legislature and construction of chapter.  It is the intent of the legislature that

1) this chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this chapter;

2) workers’ compensation cases shall be decided on their merits except where otherwise provided by statute;

3)   this chapter may not be construed by the courts in favor of a party;

4) hearings in workers’ compensation cases shall be impartial and fair to all parties and that all parties shall be afforded due process and an opportunity to be heard and for their arguments and evidence to be fairly considered.

The board may base its decision not only on direct testimony, medical findings, and other tangible evidence, but also on the board’s “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.”  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533-534 (Alaska 1987).

AS 23.30.110.  Procedure on claims.  (a) Subject to the provisions of 
AS 23.30.105, a claim for compensation may be filed with the board in accordance with its regulations at any time after the first seven days of disability . . . and the board may hear and determine all questions in respect to the claim. . . .

The language “all questions” is limited to questions raised by the parties or by the agency upon notice duly given to the parties.  Simon v. Alaska Wood Products, 633 P.2d 252, 256 (Alaska 1981).  

AS 23.30.125.  Administrative review of a compensation order.  (a) A compensation order becomes effective when filed with the office of the board as provided in AS 23.30.110, and, unless proceedings to reconsider, suspend, or set aside the order are instituted as provided in this chapter, the order becomes final on the 31st day after it is filed.

(b) Notwithstanding other provisions of law, a decision or order of the board is subject to review by the commission as provided in this chapter.

(c) If a compensation order is not in accordance with law or fact, the order may be suspended or set aside, in whole or in part, through proceedings in the commission brought by a party in interest against all other parties to the proceedings before the board. The payment of the amounts required by an award may not be stayed pending a final decision in the proceeding unless, upon application for a stay, the commission, on hearing, after not less than three days’ notice to the parties in interest, allows the stay of payment, in whole or in part, where the party filing the application would otherwise suffer irreparable damage. Continuing future periodic compensation payments may not be stayed without a showing by the appellant of irreparable damage and the existence of the probability of the merits of the appeal being decided adversely to the recipient of the compensation payments. The order of the commission allowing a stay must contain a specific finding, based upon evidence submitted to the commission and identified by reference to the evidence, that irreparable damage would result to the party applying for a stay and specifying the nature of the damage.

(d) Proceedings for reconsidering, suspending, setting aside, or enforcing a compensation order, whether rejecting a claim or making an award, may not be instituted, except as provided in this chapter.

Municipality of Anchorage v. McKitrick, AWCAC Decision No. 136 (June 30, 2010), decided the Alaska Workers’ Compensation Appeals Commission (AWCAC) has no jurisdiction to hear requests for appellate review from interlocutory D & Os, and appellate review requests, as opposed to “appeals,” must be made directly to the Alaska Supreme Court.  The AWCAC decided it had jurisdiction to hear only “appeals” from final D & Os.  This issue is presently pending before the Alaska Supreme Court.

AS 23.30.130.  Modification of awards.  (a) Upon its own initiative . . . on the ground of a change in conditions . . . or because of a mistake in its determination of a fact, the board may, before one year after the date of the last payment of compensation benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, whether or not a compensation order has been issued, or before one year after the rejection of a claim, review a compensation case under the procedure prescribed in respect of claims in AS 23.30.110.  Under AS 23.30.110 the board may issue a new compensation order which terminates, continues, reinstates, increases, or decreases the compensation, or award compensation. . . .

The Alaska Supreme Court discussed AS 23.30.130(a) in Interior Paint Company v. Rodgers, 522 P.2d 164, 168 (Alaska 1974) stating: “The plain import of this amendment [adding ‘mistake in a determination of fact’ as a ground for review] was to vest a deputy commissioner with broad discretion to correct mistakes of fact whether demonstrated by wholly new evidence, cumulative evidence, or merely further reflection on the evidence initially submitted”(quoting O’Keeffe v. Aerojet-General Shipyards, Inc., 404 U.S. 254, 256 (1971)).  An examination of all previous evidence is not mandatory whenever there is an allegation of mistake in determination of fact under AS 23.30.130(a).  “The concept of ‘mistake’ requires careful interpretation.  It is clear that an allegation of mistake should not be allowed to become a back-door route to retrying a case because one party thinks he can make a better showing on the second attempt” (id. at 169; citing 3 Larson, The Law of Workmen’s Compensation §81.52, at 354.8 (1971)).

In the case of a factual mistake or a change in conditions, a party “may ask the board to exercise its discretion to modify the award at any time until one year” after the last compensation payment is made, or the board rejected a claim.   George Easley Co. v. Estate of Lindekugel, 117 P.3d 734, 743 (Alaska 2005).  Section 130 confers continuing jurisdiction over workers’ compensation matters (id.)  By comparison and contrast, a petition for reconsideration has a fifteen day time limit for the request and the board’s power to reconsider “expires thirty days after the decision has been mailed . . . and if the board takes no action on a petition, it is considered denied” (id. at n. 36).  See also Williams v. Safeway Stores, 525 P.2d 1087, 1088 (Alaska 1974) (AS 23.30.130 “requires that the application for modification be made ‘before one year after the date of last payment of compensation.’”).  But see Ayele v. Unisea, Inc., AWCB Decision No. 01-0017 at 3 (January 18, 2001) (Holding “the Board’s power to modify a decision expires one year after a decision is issued or compensation (not medical expenses) is paid.”).  See also Zimmerman-Cummings v. Dynair Services, AWCB Decision 98-0057 (March 19, 1998) for a similar holding.

Nothing in AS 23.30.130(a)’s language limits the “mistakes in determination of fact” basis for review to issues relating solely to disability.  “We hold that under Alaska’s . . . compensation provisions there is no limitation as to the type of fact coming within the ambit of the statutory ‘mistake in its determination of a fact’ review criterion.  More particularly, under 
AS 23.30.130(a), the Board has the authority to review an order in which a claim has been rejected because of a mistake in its determination of a fact even if the fact relates to the question of liability or causation.”  Fischback & Moore of Alaska, Inc. v. Lynn, 453 P.2d 478, 484 (Alaska 1969).  Lynn adopted language from Jarka Corp. v. Hughes, 299 F.2d 534, 537 (2d Cir. 1962), which said:

In order to modify a previous order on the theory of mistake, a new order should make it clear that it is doing so, should review the evidence of the first hearing and should indicate in what respect the first order was mistaken -- whether in the inaccuracy of the evidence, in the impropriety of the inferences drawn from it, or, as may be true in the present case, because of the impossibility of detecting the existence of the particular condition at the time of the earlier order.

Lynn also cited from a U.S. Supreme Court case construing language from the almost identical provision in the Longshoremen’s and Harbor Workers’ Compensation Act, which noted: “We find nothing in this legislative history to support the respondent’s argument that a ‘determination of fact’ means only some determinations of fact and not others.”  Lynn, 453 P.2d at 483; citing Banks v. Chicago Grain Trimmers Ass’n, 390 U.S. 459 (1968), rehearing denied, 391 U.S. 929 (1968).  If the board articulates mistakes of fact, it may ultimately rule it is no longer in accord with its initial conclusions, which new ruling must be supported by substantial evidence.  Lynn 453 P.2d at 484-485.  “Substantial evidence” is defined as such relevant evidence as a reasonable mind might find adequate to support a conclusion.  Williams v. State, 938 P.2d 1065, 1069 (Alaska 1997).

AS 23.30.135.  Procedure before the board.   (a)  In making an investigation  or inquiry  or conducting a  hearing  the  board  is not bound  by common  law or statutory  rules of evidence  or by  technical or formal rules  of procedure,  except as  provided in this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . . 

“We hold to the view that a workmen’s compensation board or commission owes to every applicant for compensation that duty of fully advising him as to all the real facts which bear upon his condition and his right to compensation, so far as it may know them, and of instructing him on how to pursue that right under the law.”  Richard v. Fireman’s Fund, 384 P.2d 445 (Alaska 1963).  The Alaska Supreme Court in Richard cited with approval cases from other states including:

See Cole v. Town of Miami, 52 Ariz. 488, 83 P.2d 997. 1000 (1938); Yurkovich v. Industrial Accident Bd., 132 Mont. 77, 314 P.2d 866, 869-871 (1957), in which the court declared: ‘The Workmen’s Compensation Act was enacted for the benefit of the employee.  The Industrial Accident Board is a state board created by legislative act to administer this remedial legislation, and under the act the Board’s first duty is to administer the act so as to give the employee the greatest possible protection within the purposes of the act. . . .’

The Alaska Supreme Court stated in Bohlmann v. Alaska Construction & Engineering, Inc., 205 P.3d 316 (Alaska 2009), the extent of the board’s duty to assist claimants has not been considered:

In Richard . . . we held that the board must assist claimants by advising them of the important facts of their case and instructing them how to pursue their right to compensation (footnote omitted).  We have not considered the extent of the board’s duty to advise claimants. . . . 

The court further noted in some instances the board’s designee should provide instruction in “more than general terms” how a claimant “might still preserve the claim,” a requirement “similar” to its “holdings about the duty a court owes to a pro se litigant” (Bohlmann 205 P.3d at 319-320).

AS 44.62.540.  Reconsideration.  (a) The agency may order a reconsideration of all or part of the case on its own motion or on petition of a party.  To be considered by the agency, a petition for reconsideration must be filed with the agency within 15 days after delivery or mailing of the decision.  The power to order a reconsideration expires 30 days after the delivery or mailing of a decision to the respondent.   If no action is taken on a petition within the time allowed for ordering reconsideration, the petition is considered denied.

(b) The case may be reconsidered by the agency on all the pertinent parts of the record and the additional evidence and argument that are permitted, or may be assigned to a hearing officer. . . .

A request for reconsideration, and not a request for modification, is the appropriate remedy when a party alleges a legal, as opposed to a factual, error.  In Easley v. Estate of Lindekugel, 117 P.3d 734, 733-734 (Alaska 2005), the Alaska Supreme Court stated:

The question presented by this case is whether AS 23.30.130(a) may be invoked by a party to request reconsideration on the basis of mistakes of law. . . .  For the reasons explained below we hold that it may not.

Alaska Statute 23.30.130(a) is substantially similar to its federal counterpart, 33 U.S.C. §922 of the Longshoremen’s and Harbor Workers Compensation Act (footnote omitted).  The United States Supreme Court held that the federal Department of Labor has broad discretion under §922 ‘to correct mistakes of fact, whether demonstrated by wholly new evidence, cumulative evidence, or merely further reflection on the evidence initially submitted’ (footnote omitted).  But courts considering §922 have held almost uniformly that an argument of error in legal analysis does not fall within the scope of reconsideration on grounds of change or mistake of fact (footnote omitted).  Similarly, in McShea v. State, Department of Labor, we affirmed the board’s decision not to entertain a party’s allegation of factual error when the board’s decision was ‘legal, not factual’ (footnote omitted).

. . .

The appropriate recourse for allegations of legal error is a direct appeal or petition to the board for reconsideration of the decision within the time limits set by 
AS 44.62.540(a).  We thus conclude that modification under AS 23.30.130(a) is not appropriate when a party is seeking [relief] based on an allegation that the board committed a mistake of law.

AS 44.62.540 limits authority to reconsider and correct a decision under this section to 30 days.  Id. at 743 n. 36 (Alaska 2005).   

8 AAC 45.150.  Rehearings and modification of board orders.  (a) The board will, in its discretion, grant a rehearing to consider modification of an award only upon the grounds stated in AS 23.30.130.


(b) A party may request a rehearing or modification of a board order by filing a petition for a rehearing or modification and serving the petition on all parties in accordance with 8 AAC 45.060.


(c) A petition for a rehearing or modification based upon change of conditions must set out specifically and in detail the history of the claim from the date of the injury to the date of filing of the petition and the nature of the change of conditions.  The petition must be accompanied by all relevant medical reports, signed by the preparing physicians, and must include a summary of the effects which a finding of the alleged change of conditions would have upon the existing board order or award.


(d) A petition for a rehearing or modification based on an alleged mistake of fact by the board must set out specifically and in detail

(1) the facts upon which the original award was based;

(2) the facts alleged to be erroneous, the evidence in support of the allegations of mistake, and, if a party has newly discovered evidence, an affidavit from the party or the party’s representative stating the reason why, with due diligence, the newly discovered evidence supporting the allegation could not have been discovered and produced at the time of the hearing; and

(3) the effect that a finding of the alleged mistake would have upon the existing board order or award.


(e) A bare allegation of change of conditions or mistake of fact without specification of details sufficient to permit the board to identify the facts challenged will not support a request for a rehearing or a modification.

(f) In reviewing a petition for a rehearing or modification the board will give due consideration to any argument and evidence presented in the petition.  The board, in its discretion, will decide whether to examine previously submitted evidence.

ANALYSIS

1) Should either Carey I or Carey VII be reconsidered?

Though it is difficult to discern from Employees’ November 12, 2010 filings, it appears Employee is seeking reconsideration of both Carey I and Carey VII and in fairness, because she is a self-represented litigant, her pleadings will be so treated.  This is Employee’s second request for reconsideration of Carey VII.  By law, a party must request reconsideration within 15 days of the date a decision and order is issued.  Carey I was issued on September 9, 2009; Carey VII was issued on October 7, 2010.  Employee’s November 12, 2010 petition was filed more than 15 days after both September 9, 2009 and October 7, 2010.  

Employee’s contentions she was improperly prohibited from questioning defense counsel, one current Division employee, and one former Division employee and was not given enough time to question some witnesses called at the July 2010 hearing; the chief and a fraud investigator aided the defense by not investigating “suspicious” deaths and alleged poisonings; her various past petitions were not heard in a timely fashion, especially her request for interim assistance; Employee was not allowed adequate questioning of witnesses who were called; the chair manipulated the director’s testimony by asking him to answer “yes” or “no”; and Employee’s argument witnesses Employee wanted to question were not called, all allege errors of law subject to a timely petition for reconsideration filed within 15 days of either Carey I or Carey VII.  Because these current legal contentions were not brought within 15 days of either Carey I or Carey VII, Employee’s November 12, 2010 petition for reconsideration of both Carey I and Carey VII is denied as untimely.  

For Employee’s future reference, and in conformance with Richard, 384 P.2d 445 and Bohlmann, 205 P.3d 316, Employee is advised and instructed any further petitions she may file for reconsideration of Carey I or Carey VII, whether called a “petition,” “objection,” “response” or “partial response,” based solely upon an allegation Carey I or Carey VII contained a legal error, will similarly be denied as untimely.  Once 15 days to request reconsideration and 30 days have passed for action on the request, and no action is taken to correct an alleged legal error in a decision, a party’s remedy is, as explained in Carey VIII, a petition for review or an appeal filed in the appropriate forum within the time deadlines included at the end of every decision and order.  Therefore, Employee’s continued filings requesting reconsideration of legal determinations in respect to Carey I and Carey VII are inappropriate and a waste of Employee’s time and resources. 

On a related issue, Employee is again advised and instructed her full or partial “objections,” “overviews,” and “responses” to D & Os, are not necessary and are not legally adequate or functional in obtaining any kind of appellate review of a D & O from a higher authority.  In other words, Employee always retains a right to file with the board a timely petition for reconsideration of a D & O if she contends a D & O made a legal error, and the D & O may or may not be reconsidered.  She always retains a right to file a timely petition for modification if she contends a D & O made a factual error or there is a change of condition, and the D & O may or may not be modified.  Time limits apply to each of these requests for action, as set forth in the principles of law section, above, and at the end of every decision and order.  However, Employee is advised and instructed such filings with the board have no functional effect seeking appellate review before a higher authority such as the AWCAC or the Alaska Supreme Court.  If Employee seeks D & O review from a higher authority, she must file an appropriate request in that forum, as discussed below.

Employee is again advised and instructed she has other options, separate and distinct from her rights before the board.  If Employee disagrees with the results of an interlocutory D & O, and wants a higher authority to review it, a petition for review to the Alaska Supreme Court is her appropriate remedy, as discussed more fully below.  McKitrick.  If Employee disagrees with a final D & O and wants a higher authority to review it, an appeal to the AWCAC is her appropriate remedy.  Non-final D & Os identified as “Interlocutory,” are not subject to an “appeal” because by law only D & Os identified as “Final” are subject to an “appeal” to the AWCAC.  However, interlocutory D & Os are still subject to discretionary, appellate review by the Alaska Supreme Court.  This discretionary appellate review is not properly requested by filing an “appeal,” but rather, by filing a petition for review with the Alaska Supreme Court.  

Employee is again advised and instructed the AWCAC decided in McKitrick it has no jurisdiction to hear “petitions for extraordinary review” from interlocutory D & Os, and held requests for appellate review of interlocutory D & Os must be made to the Alaska Supreme Court.  The legal correctness of the AWCAC’s decision is currently on appeal before the Alaska Supreme Court in at least one case.  Nevertheless, the AWCAC may not accept an “appeal” or a petition for extraordinary review of an “interlocutory” D & O, and a timely request for relief from the Alaska Supreme Court may be required.  Employee is directed to seek further information from the AWCAC and the Alaska Supreme Court if she needs further information.

Employee is again advised and instructed her full or partial “objections,” “overviews” and “responses” to D & Os are not necessary and are not legally adequate or functional in obtaining any kind of Board review of a D & O, unless a request for reconsideration or modification is specifically requested, or can reasonably be inferred from Employee’s “objections,” “overviews” and “responses.”  Though Employee may feel a need to repeat her view of the facts, much of her filings reiterate facts and contentions Employee already made, which were previously considered.  If it is Employee’s intent to seek appellate review of a D & O, she should file appropriate pleadings in either the AWCAC (for final D & Os) or in the Alaska Supreme Court (for interlocutory D & Os), in the clearly identified form of an “appeal” or a “petition for review.”

2) Should Carey VII be modified?

By inference, Employee’s attachments to her November 12, 2010 petition are considered her requests for modification of Carey VII based on an alleged change of condition or mistakes in factual findings, which modification under the law may occur if a party requests modification within one year of the D & O’s date.  Employee’s November 12, 2010 petition and attachments were filed and by inference requested relief in the form of modification within one year of Carey VII, which issued on October 7, 2010.  Therefore, authority exists to modify Carey VII, if appropriate.

Nothing in AS 23.30.130(a)’s language limits the “mistakes in determination of fact” basis for review to issues relating solely to disability.  Broad discretion exists to correct mistakes of fact whether demonstrated by wholly new evidence, cumulative evidence, or merely further reflection on the evidence initially submitted.  However, a petition based on an alleged change of conditions must include a summary of the effects which a finding of the alleged change of conditions would have on the decision.  A petition based upon an alleged mistake of fact must explain what mistake was allegedly made, facts upon which the original award was based, facts alleged to be erroneous, evidence in support of the allegations of mistake, and the effect that a finding of the alleged mistake would have upon the existing decision.  A bare allegation of change of conditions or mistake of fact without specification of details sufficient to identify the facts challenged will not support a request for modification.
Employee’s November 12, 2010 petition suggests: various individuals “working for the defense,” including past and present Division employees, intentionally harmed her claim; certain Division staff treated her unfairly and created innuendos to make her appear crazy or dangerous; implied the director held ex parte discussions and formed alliances with Exxon and Employer; defense counsel withheld documents in Employee’s federal claim; and the case caption has changed.

Employee’s petition fails to comply with the law in respect to providing facts and arguments sufficient to support a modification request.  For example, Employee does not specifically state how these allegations, if true, would affect the outcome of Carey VII.  Implicit, however, in Employee’s November 12, 2010 petition is the argument these allegations if proven would result in Carey VII not asking the director to ask the superior court to appoint a guardian or other representative for Employee for purposes of her workers’ compensation claim.  Therefore, her implied arguments are considered.

First, the record discloses no evidence any past or present Division staff intentionally harmed Employee’s claim.  Second, Employee presented no new or credible evidence supporting her allegation Division staff treated her unfairly or created innuendo to make her appear crazy or dangerous.  Carey VII was based primarily on medical records, some going back decades, reflecting a history of Employee’s paranoid behavior and upon the panel’s observations at the July 2010 hearing and on post-hearing observations.  Third, there is no past or current evidence in the record to support Employee’s implied allegation the director held ex parte discussions and formed alliances with Exxon and Employer.  Fourth, Employee’s repeated contention defense counsel withheld documents in Employee’s federal claim had no bearing at all on the decision in Carey VII.  Her past and current allegations in these regards are bare allegations not supported by credible facts.  Lastly, Employee correctly notes the case caption has changed and Eagle Pacific Insurance Co., rather than Seabright Insurance Co., has sometimes been used.  Employee does not explain how this fact could have made any difference in Carey VII’s result.  

Accordingly, Employee has not provided any evidence or argument to support her modification request, and has not shown any factual error in Carey VII to warrant modification under the law.  Employee’s November 12, 2010 petition for modification of Carey VII will be denied.

However, as Seabright is now the insurance carrier for Employer’s successor in interest, for clarity and consistency the drafting error on some past D & O captions in this case will be corrected.  Henceforth, Seabright will be used in the caption.

For Employee’s future reference, and in conformance with Richard, 384 P.2d 445 and Bohlmann, 205 P.3d 316, Employee is again advised and instructed to file a petition clearly requesting modification under AS 23.30.130 if she contends a D & O made a factual error, or conditions have changed.  She is also advised and instructed to comply with 8 AAC 45.150.  Employee is commended for using a petition with her November 12, 2010 request, but is again advised and instructed to specify the precise relief she seeks in any future petitions.  A clearly delineated petition for modification, compliant with 8 AAC 45.150, will greatly aid in the quick, efficient, fair and predictable delivery of indemnity and medical benefits to Employee, if it is ultimately determined she is entitled to them, at a reasonable cost to Employer.
CONCLUSIONS OF LAW

1) Neither Carey I nor Carey VII should be reconsidered.

2) Carey VII should not be modified.

ORDER

1) Employee’s November 12, 2010 petition seeking reconsideration of Carey I and Carey VII is denied as untimely.

2) Employee’s November 12, 2010 petition seeking modification of Carey VII is denied.

3) The drafting error in the captions of some D & Os in this case is corrected; Seabright shall be listed as the correct insurer.

Dated in Juneau, Alaska on December 7, 2010.
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RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the board unless proceedings to appeal it are instituted.  Effective November 7, 2005, proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the board and all other parties to the proceedings before the board. If a request for reconsideration of this final decision is timely filed with the board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127.

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128.

CERTIFICATION

I hereby certify the foregoing is a full, true and correct copy of the Final Decision and Order on Reconsideration and Modification in the matter of BETTY G. CAREY employee / claimant v. VECO, INC. / VALDEZ OIL SPILL, employer; SEABRIGHT INSURANCE CO., insurer / defendants; Case No. 198933971; dated and filed in the office of the Alaska Workers’ Compensation Board in Juneau, Alaska, on December 7, 2010.


                                                       _______________________________________





    Lynda Gillespie, Workers’ Compensation Officer
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