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	        FINAL  DECISION AND ORDER

        AWCB Case No.  200511661

        AWCB Decision No.  10-0197
         Filed with AWCB Anchorage, Alaska

         on December 9, 2010


Employee’s claim for medical treatment and interest came before the Alaska Workers’ Compensation Board (board) on September 8, 2010.  Employee Ramzi Abuamsha (claimant) appeared on his own behalf and testified.  Attorney Michael Budzinski appeared on behalf of the employer and insurer (employer).  The record closed at the conclusion of the hearing.

ISSUES

Claimant contends the in-hospital testing and treatment he received for sleep apnea while undergoing knee surgery is compensable under the terms of the Compromise and Release Agreement (C&R) approved by the board on May 10, 2007.  Claimant further contends his medical providers are entitled to interest on the unpaid medical bills.  Employer counters the medical treatment left open in the C&R was limited to medical treatment by an orthopedist to the left knee and right shoulder only, and, therefore, diagnosis and treatment of sleep apnea is not covered despite occurring in conjunction with hospitalization for compensable knee surgery.

Is the testing and treatment of sleep apnea while in the hospital for accepted knee surgery compensable?  If so, are the medical providers entitled to interest?

FINDINGS OF FACT

Evaluation of the record as a whole establishes the following facts by a preponderance of the evidence:

1. Claimant was injured on July 25, 2005, in the course and scope of his employment.  Claimant fell down some stairs injuring his right shoulder, left knee, neck and back.  Employer accepted the claim and claimant received treatment for his injuries.  On May 10, 2007, the parties reached a settlement of the claim which closed all benefits except:

“…the employee reserves all claims for payment of the cost of medical treatment by an orthopedic physician with respect to his left knee and right shoulder conditions arising from the July 25, 2005 incident, including any hospitalization, supplies and surgical costs related to treatment by the orthopedist, medication prescribed by the orthopedist, and any physical therapy directed by the orthopedist related to the left knee or right shoulder….It is the intent of this provision, among other things, that the employer and carrier will remain liable only for certain medical treatment directed specifically to the employee’s left knee and right shoulder and will not be responsible for any medical treatment directed to any other body part, even if a condition affecting another body part arose as a consequence of the compensable left knee and/or right shoulder conditions; neither will the employer and carrier be responsible for medical treatment by any medical provider other than an orthopedic physician,…, no matter what the condition treated….”

2. The parties intended any surgery for the left knee or right shoulder would be compensable, including the attendant hospitalization, post operative follow up, and physical therapy associated with said surgery.

3. Claimant underwent total knee arthroplasty on January 15, 2010.  In the surgical note, in the postoperative plan section, Stephen Tower, MD, stated “…the patient is a heavy snorer, and he is quite heavy with a very short neck and is likely I think to have obstructive sleep apnea.  To that end, we will monitor him carefully and obtain a consultation with the sleep laboratory.”

4. On February 5, 2010, claimant underwent an ultrasound to check for deep vein thrombosis which was read as negative by Erik Maurer, MD, a radiologist.

5. On February 11, 2010, Dr. Tower wrote “…in the recovery room, after surgery, he was noted to have issues with apnea, and during his hospital course we obtained trend oximetry, which showed he likely had significant sleep apnea….the need to pursue this workup was triggered by events of his postoperative course and was related to his total knee arthroplasty.”

6. Claimant was symptomatic, tested, and diagnosed for obstructive sleep apnea while in the hospital after undergoing total knee arthroplasty, beginning in the recovery room.
  Claimant testified he did not ask for testing or treatment for obstructive sleep apnea (OSA); further claimant directed Dr. Tower not to provide any treatment which would not be covered by workers’ compensation.
  Claimant is credible in this assertion and all of his testimony.
  There is no evidence in the record claimant was aware or had been previously diagnosed with obstructive sleep apnea.

7. Obstructive sleep apnea (OSA) is a potentially serious sleep disorder in which breathing repeatedly stops and starts during sleep.
 Several types of sleep apnea exist, but the most common type is obstructive sleep apnea, which occurs when throat muscles intermittently relax and block the airway during sleep. Obstructive sleep apnea also is a concern with certain medications and general anesthesia, because anesthetic, opiate, and sedative agents are central nervous system (CNS) depressants that increase the tendency for upper airway collapse.
 People with sleep apnea may be more likely to experience complications after major surgery because they are prone to breathing problems, especially when sedated and lying on their backs. Undiagnosed sleep apnea is especially risky in this situation.
  Diagnosed OSA patients, as well as undiagnosed patients who present with classic signs and symptoms, are at risk for significant post-operative respiratory complications after receiving a general anesthetic and postoperative opiate analgesia.
 
8. Employer averred it was responsible for claimant’s total knee replacement surgery and hospitalization.
  Claimant received all of the disputed testing and treatment while in Providence Alaska Medical Center (PAMC) after total knee replacement surgery.

PRINCIPLES OF LAW

AS 23.30.012 provides for the Board’s review of settlement agreements, in relevant part, as follows:


At any time after death, or after 30 days subsequent to the date of injury, the employer and the employee . . . have the right to reach an agreement in regard to a claim for injury . . . under this chapter . . . but a memorandum of the agreement in a form prescribed by the board shall be filed with the board.  Otherwise, the agreement is void for any purpose.  If approved by the board, the agreement is enforceable the same as an order or award of the board and discharges the liability of the employer for the compensation notwithstanding the provisions of AS 23.30.130, 23.30.160, and 23.30.245.  The agreement shall be approved by the board only when the terms conform to the provisions of this chapter and, if it involves or is likely to involve permanent disability, the board may require an impartial medical examination and a hearing in order to determine whether or not to approve the agreement.  The board may approve lump‑sum settlements when it appears to be in the best interest of the employee.  

This is not a request to set aside the parties' agreed settlement, but rather to interpret the parties' agreement.   We find a C&R is enforceable in Alaska as an integrated contract if it was intended by the parties to be a final expression of the terms of their agreement.
  A C&R is interpreted in the same manner as any other contract.
  We review the interpretation of a contract de novo when the underlying facts are undisputed.
  However, we review a contract under the substantial evidence standard when the issue is the intent of the parties when forming the contract.
  
In Kissick,
 the Alaska Supreme Court held that a waiver or release of liability must be “clear, explicit and comprehensible in each of its essential details.”
  In Lambert v. Alaska Corporation,
  the board held that C&Rs should be interpreted to give effect to the reasonable expectations of the parties and that ambiguous C&Rs should be construed against the interests of the party that drafted the agreement.  A release is to be construed according to the intent of the parties, which is a question of fact.
  In Craig Taylor Equipment v. Pettibone,
 the court stated:


Contracts are to be interpreted so as to give effect to the reasonable expectations of the parties, that is, to give effect to the meaning of the words which the party using them should reasonably have apprehended that they would be understood by the other party. (Citations omitted).  In ascertaining the reasonable expectations of the parties, this court has looked in the past to the language of the provision in controversy, to the language of the contract as a whole, to the objects sought to be accomplished by the contract, to the circumstances surrounding its adoption, and to the case law interpreting similar provisions. (Citations omitted).  We will also keep in mind that the contracts in issue were drafted and supplied by Pettibone, and that, as a rule, form contracts are to be construed against the furnishing party.
Larson’s Workers’ Compensation discusses the general rule in the majority of jurisdictions that "A settlement covers only those claims or rights that are specifically mentioned in the agreement."
  However, the Alaska Supreme Court in Williams v. Abood,
 held that in some circumstances broad language in settlement agreements implies that all claims are settled and that in such instances the parties must specifically state claims that are not settled.

The parole evidence rule of contract interpretation is a rule of law providing that an integrated written contract may not be varied or contradicted by evidence of negotiations or agreements.
  Parole evidence (that is, evidence extrinsic to the four corners of the written contract) can come into play to interpret the meaning of the contract if the language of the contract is ambiguous, but not to vary its terms.

AS 23.30.097.  Fees for medical treatment and services.. . .(d) An employer shall pay an employee’s bills for medical treatment under this chapter, excluding prescription charges or transportation for medical treatment, within 30 days after the date that the employer receives the provider’s bill or a completed report as required by AS 23.30.095(c), whichever is later.

AS 23.30.122.  Credibility of witnesses.  The board has the sole power to determine the credibility of a witness.  A finding by the board concerning the weight to be accorded a witness’s testimony, including medical testimony and reports, is conclusive even if the evidence is conflicting or susceptible to contrary conclusions.  The findings of the board are subject to the same standard of review as a jury’s finding in a civil action.

8 AAC 45.142. Interest. (a) If compensation is not paid when due, interest must be paid at the rate established in. . . AS 09.30.070(a) for an injury that occurred on or after July 1, 2000.  If more than one installment of compensation is past due, interest must be paid from the date each installment of compensation was due, until paid. If compensation for a past period is paid under an order issued by the board, interest on the compensation awarded must be paid from the due date of each unpaid installment of compensation.

ANALYSIS

Claimant contends the in-hospital testing and treatment he received for sleep apnea while undergoing knee surgery is compensable under the terms of the Compromise and Release Agreement (C&R) approved by the board on May 10, 2007.  Claimant further contends his medical providers are entitled to interest on the unpaid medical bills.  Employer counters the medical treatment left open in the C&R was limited to medical treatment by an orthopedist to the left knee and right shoulder only, therefore diagnosis and treatment of sleep apnea is not covered despite occurring in conjunction with hospitalization for compensable knee surgery.

Is the testing and treatment of sleep apnea while in the hospital for accepted knee surgery compensable?  If so, are the medical providers entitled to interest?

The terms of the C&R explicitly show the parties intended to make it an enforceable final agreement.  We must now determine the meaning of the terms of the agreement.   Under the Court’s guidance in Taylor and Lambert, we first look to the agreed settlement to ascertain the reasonable expectations of the parties.  Under Lambert, we will construe any unclear terms against the interests of the party who drafted the C&R, which, in this case, is the employer.  

It is clear from the context of the C&R the parties intended to leave open future treatment to the left knee and right shoulder only, and that anticipated treatment was limited to treatment by an orthopedist and, on referral, physical therapy.  Claimant underwent surgery performed by his treating orthopedist and it was his orthopedist, Dr. Tower, who made the preliminary diagnosis of obstructive sleep apnea while claimant was in the recovery room coming out of anesthesia.  Employer covered the cost of the anesthetist, an ultrasound read by a radiologist, and other medical personnel involved in the surgery and subsequent hospitalization without question; so clearly the intent of the parties was not to limit treatment only to that performed by an orthopedist, but rather to include any treatment reasonably related to the treatment provided by an orthopedist.  Claimant did not seek out a sleep study.  According to the medical records and Dr. Tower’s February 11, 2010 letter, claimant’s symptoms started in the recovery room and Dr. Tower took the initial steps toward a diagnosis without consultation with claimant.  Failure of Dr. Tower to act on claimant’s apnea symptoms could have been dangerous and even potentially fatal when combined with the anesthesia and other pain medications in use at the time.

Under Lambert, we must construe any unclear or ambiguous language in the C&R against the drafter, here the employer.  We find the language of the C&R, viewing it in its entirety, is ambiguous with respect to whether ancillary in-hospital treatment of sleep apnea by referral from an orthopedist is waived.  In construing the release according to the intent of the parties when we find ambiguous language, and doing so against the interests of the employer, we find the intent of the parties was the employee’s right to medical benefits for his knee were not waived and claimant’s sleep study performed after referral from his treating orthopedist while in the hospital following total knee replacement surgery is necessarily related to the knee surgery.  Therefore, the sleep apnea treatment is compensable under the terms of the C&R, because it was related to and part of claimant’s knee surgery.  

Awards of interest are intended to compensate the recipient for the lost time value of monies otherwise owed.  Interest accrues on late-paid time-loss compensation, as well as on late-paid medical benefits.  Since the in-hospital testing, diagnosis, and treatment of the claimant’s obstructive sleep apnea is compensable, the medical providers who conducted said testing, diagnosis, and treatment are entitled to payment and interest on any payment not made when due.

CONCLUSIONS OF LAW

Claimant’s testing, diagnosis, and treatment of sleep apnea while hospitalized for total knee replacement surgery is compensable under the terms of the parties 2007 C&R, and interest is due the medical providers who conducted said testing, diagnosis, and treatment.

ORDER
Employer shall pay the medical providers who tested, diagnosed, and treated claimant’s obstructive sleep apnea as part of his post-operative care according to the Alaska fee schedule, and, additionally any interest that may have accrued.

Dated in Anchorage, Alaska on December 9, 2010.
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APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of RAMZI A. ABUAMSHA, employee / applicant v. DITOMASO’S INC. and SEABRIGHT INSURANCE, Insurer, defendants; Case No. 200511661; dated and filed in the office of the Alaska Workers’ Compensation Board in Anchorage, Alaska, on December 9, 2010.






 

Jean Sullivan, Clerk
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