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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	PAUL D. PIETRO, 

                                                  Employee, 

                                                     Applicant,

                                                   v. 

UNOCAL CORPORATION,

                                                  Employer,

                                                    Defendant.


	)

)

)

)

)

)

)

)

)

)

)

)

)
	INTERLOCUTORY

DECISION AND ORDER

AWCB Case No.  199530232
AWCB Decision No. 10-0199 

Filed with AWCB Anchorage, Alaska

on December 10, 2010


Paul Pietro (Employee) and Unocal Corporation’s (Employer) stipulated preliminary hearing on the scope of the Alaska Supreme Court’s remand in Pietro v. Unocal Corp., 233 P.3d 604 (Alaska 2010), was heard in Anchorage, Alaska, on November 10, 2010.  Attorney Michael Jensen represented Employee.  Attorney Richard Wagg represented Employer and its insurer.  The record closed on November 10, 2010.


ISSUE

The parties disagree on the scope of the court’s remand in this case.  Employee contends this matter should be decided on remand based upon the current record.  Employer contends there should be additional discovery, depositions and a whole new evidentiary hearing.  The sole issue is:

Shall this matter on remand from the Alaska Supreme Court be decided on the existing record?


FINDINGS OF FACT

A review of the record as a whole establishes the following relevant facts by a preponderance of the evidence:

1) Employee developed peripheral neuropathy in his feet and was later diagnosed with skin cancer (Pietro, 233 P.3d at 606).

2) Employee sought benefits for these conditions alleging they arose as a result of exposure to arsenic during his work at Employer’s plant (id.).

3) On September 1, 2005, a hearing was held on Employee’s peripheral neuropathy claim 
(id. at 608).

4) Several of Employee’s coworkers testified about work conditions inside the plant, including descriptions of maintenance issues with a boiler that burned a chemical containing arsenic (id.).

5) Employee and his wife also testified about when symptoms began in Employee’s feet, and Employee testified about his medical history and his relevant work conditions (id.).

6) Five doctors testified either in person or by deposition (id.).

7) The doctors provided sharply differing opinions about the cause and development of Employee’s peripheral neuropathy (id.).

8) On November 4, 2005, Pietro v. Unocal Corp., AWCB Decision No. 05-0287 (November 4, 2005) (Pietro I), relied primarily on opinions of Brent Burton, M.D. and denied Employee’s peripheral neuropathy claim, finding he had not proven it by a preponderance of the evidence.  He appealed to the superior court (id.). 

9) On November 30, 2005, Pietro v. Unocal Corp., AWCB Decision No. 05-0317 (November 30, 2005) (Pietro II), denied Employee’s petition for reconsideration finding “particularly telling” Employee’s lack of “any other primary complaints” normally seen with arsenic poisoning, such as “dermatological issues” (Pietro II at 5).

10) In April, 2006, Employee was diagnosed with skin cancer, including basal cell carcinoma and melanoma (Pietro, 233 P.3d at 609).

11) In October 2006, Employee filed another claim for benefits related to the skin cancers and petitioned for modification of Pietro I, alleging a mistake of fact (id.).

12) The superior court stayed the pending appeal of Pietro I and remanded the case for further hearing on the modification petition (id.).

13) On June 19, 2007, another hearing was held at which Dr. Burton testified for Employer, and Employee and Timothy Takaro, M.D., testified for Employee.  There was some disagreement about the hearing’s scope, as Employee sought a decision on the skin cancer claim along with the Pietro I modification petition.  The board did not feel comfortable deciding the cancer claim without Employer’s successor in interest also being party to the case.  Evidence on the skin cancer was allowed to the extent it addressed Employee’s Pietro I modification petition (id.).

14) On August 27, 2007, Pietro v. Unocal Corp., AWCB Decision No. 07-0260 (August 27, 2007) (Pietro III) considered and decided the modification request but again relied upon Dr. Burton’s opinions and denied the petition seeking modification of the peripheral neuropathy decided in Pietro I (id. at 610).

15) Employee appealed but also petitioned for reconsideration of Pietro III arguing the skin cancer claim still needed to be heard and decided (id.).

16) On September 28, 2007, Pietro v. Unocal Corp., AWCB Decision No. 07-0300 (September 28, 2007) (Pietro IV), granted Employee’s petition for “reconsideration” (id.).  

17) On January 23, 2008, the parties provided oral argument on Employee’s petition (record, January 23, 2008).

18) On February 22, 2008, Pietro v. Unocal Corp., AWCB Decision No. 08-0029 (February 22, 2008) (Pietro V) denied Employee’s petition for “modification” of Pietro III, but clarified its decision to include a specific denial of Employee’s cancer claim (Pietro V at 8).

19) Employee’s appeals were consolidated, the superior court affirmed all appealed decisions, and Employee appealed to the Alaska Supreme Court (Pietro, 233 P.3d at 610).

20) The court held there were errors in the decisions and they lacked adequate findings to permit appellate review (id. at 612).

21) Specifically, the court held the findings neglected to address “significant, disputed issues,” such as when Employee’s neuropathy began “relative to his arthritis,” and whether his work conditions exposed him to enough arsenic to cause health complaints.  The court also said the analysis did not “evaluate the lay testimony and its interaction with the experts’ opinions.”  Consequently, the lack of detailed analysis made it difficult to discern the decisions’ reasoning, which “is particularly troubling in light of the conceded errors” in the decisions (id. at 612-613).
22) The court held lay witness testimony was relevant to two contested issues: when his peripheral neuropathy developed relative to his rheumatoid arthritis, and whether his work conditions exposed him to enough arsenic to cause health complaints (id. at 613).
23) The court said “We disagree with UNOCAL that Pietro’s inability to quantify exactly his exposure at work would have been a proper basis” for rejection of his claim (id. at 613, n. 22).
24) The court said the decisions failed to make factual findings about, and analyze, the lay testimony (id. at 613).
25) The court said the decisions failed to decide issues including: whether the peripheral neuropathy arose before the arthritis; whether low levels of arsenic are toxic over a long period of exposure; whether Employee had been exposed to levels of arsenic that caused health effects; and whether the skin cancer diagnosis altered the assessment of Employee’s neuropathy claim (id. at 613-614).
26) The court said although the evidence may not have permitted precisely quantifying Employee’s exposure level, sufficient evidence existed to evaluate the expert testimony, make a finding regarding Employee’s exposure to toxins, and explain the finding (id. at 614).

27) The court stated the toxicologists gave conflicting testimony about whether low level arsenic exposure could cause health effects.  Dr. Burton testified arsenic exposure would have to rise to the level of “intoxication” or “poisoning” in order to cause health effects.  Dr. Takaro testified arsenic could cause damage at much lower levels than levels discussed by Dr. Burton and cited medical literature to support his opinion.  The court noted the decisions did not resolve this conflict (id. at 614).

28) The court said the decisions failed to reconcile the initial basis for denying Employee’s peripheral neuropathy claim, a lack of a dermatological condition, with Employee’s subsequent evidence of skin cancer, which could be related to arsenic exposure (id. at 614-615).
29) The court held the decisions’ factual findings on both claims were not “detailed enough” to provide a basis for the conclusions (id.).  Specifically, the court said the decisions either failed to reject medical opinions, or lacked explanations for those medical opinions rejected (id.).
30) The court held “there is no rigid requirement” a worker prove his claim by means of a “specific medical test” and the decisions erred by requiring Employee to do so without consideration of circumstantial evidence of arsenic exposure (id.).
31) The court vacated the decisions denying Employee’s claims and remanded with direction “to make appropriate findings regarding whether Pietro proved his claims by a preponderance of the evidence” (id. at 617).
32) On November 10, 2010, the parties provided oral argument on the scope of the court’s remand.  Employer argued for a “do over” with new discovery, witnesses and a full hearing so credibility could be assessed on the remanded issues.  Employer contends a whole new hearing is required because credibility findings were already made on the existing evidence and different findings cannot be made on a “cold record.”  Employee argued for a hearing on the existing record and contended credibility could be determined by reference to the records, hearing recordings and depositions (record).
33) The original designated chairman is no longer employed by the Alaska Division of Workers’ Compensation; one past Board member is no longer on the board (observations).

34) None of the current three panel members assigned to this case participated together at any past hearing in this case (record).

35) The current designated chairman participated in only the last hearing on November 10, 2010, along with the other two current members (record).

36) All three current panel members listened to the entire tapes of the September 1, 2005 hearing and read the transcript together.  All three current panel members also independently listened to the entire recordings for the June 19, 2007 and January 23, 2008 hearings (observations).

37) Employee’s agency file contains, among other things, over 500 pages of internal documents from Employer, depositions of Michael Armstrong, M.D., Timothy Takaro, M.D., Paul Pietro, Arnold Dellon, M.D., Dejan Dordevich, M.D., a transcript of the September 1, 2005 hearing, and hundreds of pages of Employee’s medical records (record).

38) Various lay and expert witnesses provided testimony and opinions from which factual findings can be made to address issues raised by the court in its decision (experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above).
39) There is adequate medical and lay evidence in the existing record to make the findings required by the court in its decision (experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above).
40) The hearing calendar in Anchorage is relatively light for the next 30 to 60 days and the parties can obtain a prompt hearing (observations).
PRINCIPLES OF LAW

AS 23.30.001.  Intent of the legislature and construction of chapter.  It is the intent of the legislature that

1) this chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this chapter;

2) workers’ compensation cases shall be decided on their merits except where otherwise provided by statute;

3)   this chapter may not be construed by the courts in favor of a party;

4) hearings in workers’ compensation cases shall be impartial and fair to all parties and that all parties shall be afforded due process and an opportunity to be heard and for their arguments and evidence to be fairly considered.

The board may base its decision not only on direct testimony, medical findings, and other tangible evidence, but also on the board’s “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.”  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533-534 (Alaska 1987).

AS 23.30.110.  Procedure on claims.  (a) . . . the board may hear and determine all questions in respect to the claim. . . .

AS 23.30.122.  Credibility of witnesses.  The board has the sole power to determine the credibility of a witness.  A finding by the board concerning the weight to be accorded a witness’s testimony, including medical testimony and reports, is conclusive even if the evidence is conflicting or susceptible to contrary conclusions.  The findings of the board are subject to the same standard of review as a jury’s finding in a civil action.

AS 23.30.135.  Procedure before the board.  (a) In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided by this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . . 

8 AAC 45.070.  Hearings. . . .

. . .

(k) The board will, in the board’s discretion, permit a member

(1) to attend a hearing by telephone; or

(2) who did not attend a hearing before a two-member panel to review the written record, evidence, and hearing recording and to deliberate with

(A) a deadlocked two-member panel to make a decision; or

(B) the remaining member of a two-member panel if, before a decision is filed on a case heard by a two-member panel, one member dies, resigns from the board, is replaced by the governor, or the member’s term of appointment expires.

(l) Before the member is added to the panel under (k) of this section, the board will write to the parties, stating the member’s name, and give the parties an opportunity to request the member’s disqualification from the panel in accordance with AS 44.62.450(c).


ANALYSIS

Shall this matter on remand from the Alaska Supreme Court be decided on the existing record?

The law sets forth the legislature’s specific, express intent for how the Alaska Workers’ Compensation Act (Act) must be interpreted.  The Act must be interpreted to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers.  Cases must be decided on their merits, the Act may not be construed in favor of either party, hearings must be fair and impartial, and all parties shall be afforded due process and an opportunity to be heard and their arguments and evidence fairly considered.  The law empowers the fact-finders to hear and decide all issue in respect to a claim.

Here, Employer contends a whole new hearing is required because credibility findings were already made on the existing evidence and different findings cannot be made on a “cold record.”  All three current panel members have now listened to the entire electronic record of all three oral hearings held in this case.  The law empowers fact-finders hearing a case to determine “credibility” of “witnesses” including “a witness’s testimony,” and specifically, an expanded definition of “witnesses” which includes, “medical testimony and reports.”   There are many ways to determine witness credibility, and one of those is by observing the witness.  However, observing the witness is not the only way to judge credibility, and in the case of “medical testimony” in depositions, and “reports,” observing the deponent or the report’s author is typically not possible.  

There is much evidence in this case.  The Alaska Supreme Court specifically stated sufficient evidence existed to evaluate the expert testimony, make findings regarding Employee’s exposure to toxins, and explain the findings.  Employer relies predominantly on Dr. Burton’s opinions, while Employee relies primarily on Dr. Takaro’s.  Both are available on electronic recordings.  These recordings provide an effective way for a fact-finder to listen to vocal intonations and inflections as well as substantive opinions.  The same is true of lay witnesses who testified at length at the September 1, 2005 hearing.  These recordings are adequate to afford all parties due process and an opportunity to be heard and for their arguments and evidence to be fairly considered.  Viewed as a whole, the extensive record in this case is sufficient for a thorough investigation, inquiry and hearing in a manner by which the parties’ rights may best be ascertained.  

Furthermore, administrative regulations provide for a Board member to participate in a hearing by telephone.  In such instances, the member would not be able to observe witness credibility.  Similarly, the regulations in some situations allow a member who did not participate in a hearing at all to break a tie, or replace a deceased member.  Though none of the circumstances envisioned in the regulation are in effect here, the instant situation is somewhat akin to those circumstances, since the prior hearing officer is no longer employed by the state, one of the members is no longer a member, and neither of the two current members, though they participated in past hearings, heard the matter together.  Thus, the regulation lends support to Employee’s position on this preliminary matter.

Accordingly, the matter on remand will be heard on the existing record.  The parties will be directed to appear for oral argument and may provide briefs with appropriate attachments to support their positions from the existing record.  This result will help ensure the quick, efficient, fair resolution of Employee’s claims at a reasonable cost to Employer.  The Anchorage hearing calendar is currently light and the parties will be directed to attend a prehearing conference at which they may obtain a prompt hearing on the merits of Employee’s claims on remand from the court.

CONCLUSION OF LAW

This matter on remand from the Alaska Supreme Court shall be decided on the existing record.


ORDER

1) This matter on remand from the Alaska Supreme Court shall be decided on the existing record.

2) The parties are directed to attend a prehearing conference at which they may obtain a prompt hearing date.
3) The parties are directed to provide oral argument at hearing and may provide briefs with appropriate attachments from the existing record to support their positions, pursuant to the Act and the regulations.

Dated in Anchorage, Alaska on December 10, 2010.







ALASKA WORKERS’ COMPENSATION BOARD
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Designated Chairman
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Patricia Vollendorf, Member







______________________________







Janet Waldron, Member

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

EXTRAORDINARY REVIEW

Within 10 days after the date of service of the Board’s decision and order from which review is sought and before the filing of a timely request for reconsideration of the Board decision and order from which review is sought, a party may file a motion for extraordinary review seeking review of an interlocutory or other non-final Board decision or order with the Alaska Workers’ Compensation Appeals Commission under 8 AAC 57.072 and 8 AAC 57.074.  However, the parties are advised the commission decided in Municipality of Anchorage v. McKitrick, AWCAC Decision No. 136 (June 30, 2010), it has no jurisdiction to hear appeals from interlocutory decisions and appellate review must be made to the Alaska Supreme Court.  The commission may or may not accept a petition for extraordinary review and a timely request for relief from the Court may also be required.

CERTIFICATION

I hereby certify the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of PAUL D. PIETRO employee / applicant v. UNOCAL CORPORATION, employer; UNION OIL CA. / UNOCAL, insurer  / defendants; Case No. 199530232; dated and filed in the office of the Alaska Workers’ Compensation Board in Anchorage, Alaska, on December  10, 2010.
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Kimberly Weaver, Clerk
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