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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	DANIEL J. KOSTERMAN, 

                                             Employee, 

                                             Applicant,

                                                   v. 

NICO ROUSE CO.,  (Uninsured)

                                              Employer,

                                              Defendant.                                              

	)

)

)

)

)

)

)

)

)

)

)

)
	FINAL DECISION AND ORDER

AWCB Case Nos.  200503172, 200507408M
AWCB Decision No.  10-0202
Filed with AWCB Anchorage, Alaska 

on December 21, 2010


Daniel J. Kosterman’s (Employee) claim for a supplementary order of default for Nico Rouse Corp.’s (Employer) failure to pay benefits pursuant to the August 25, 2009, award of benefits in Kosterman v. Nico Rouse Corp., AWCB Decision No. 09-0144 (Kosterman I) and for an additional award of attorney’s fees,  was heard in Anchorage, Alaska, on October 27, 2010.  Employee testified and was represented by Michael J. Patterson, Esq.  Employer was not present, and did not participate.  The record closed when Employee provided additional information on December 10, 2010. 


ISSUE
Employee contends Employer is in default of its obligation to pay bills incurred by Myron Schweigert. D. C.,  for treatment dates February 21, 2005 through May 25, 2005, permanent partial impairments benefits (PPI) of $5,310.00, and attorney’s fees and costs of $6,046.50, ordered due and payable in Kosterman I.  Employee further contends he is entitled to penalties and interest on all benefits not paid pursuant to Kosterman I and to additional attorney’s fees for obtaining this further relief.

Since Employer did not attend or participate in this hearing, his contentions are unknown.  

1. Is Employer in default of its obligations under Kosterman I ?

2. Is Employee entitled to a supplementary order declaring the amount of the default?

3. Is Employee and/or  his attorney  entitled to a 25% penalty for Employer’s failure  to pay the benefits awarded in Kosterman I?

4. Is Employee, his attorney, and/or his medical provider entitled to an award of interest on the benefits awarded in Kosterman I?

5. Is Employee entitled to additional attorney’s fees associated with this claim?



FINDINGS OF FACT

Evaluation of the record as a whole established by a preponderance of the evidence the following facts:

1) On August 25, 2009,  Kosterman I was issued.  The findings of fact contained in Kosterman I are incorporated herein by reference.  

2) The order in Kosterman I provided:


(1) The Employer shall pay the Employee’s reasonable past medical benefits, pursuant to AS 23.30.095 and AS 23.30.030.  Specifically, the Employer shall pay for the Employee’s treatment for the work injury provided by Dr. Schweigert.

(2) The Employer shall pay the Employee the 3% PPI rating as performed by Dr. Pulver in November 2005.

(3) The Employer shall pay interest to the claimant on any late paid benefits, pursuant to
 8 AAC 45.142, AS 23.30.155(p) and AS 09.30.070(a).
(4) The Employer shall pay interest to Dr. Schweigert for the medical costs of $3,883.00 that have not been paid, pursuant to 8 AAC 45.142, AS 23.30.155(p) and AS 09.30.070(a).
(5) The Employer shall pay the Employee a penalty on the late paid PPI and medical benefits.

(6) The Employee shall file a claim for a Supplementary Order Declaring Default if the Employer does not pay the benefits it is required to pay under this Decision & Order within thirty (30) days of the issuance of this Decision & Order. 

(7) The Special Investigation Unit shall promptly begin an investigation to determine the Employer’s compliance with the requirements of AS 23.30.075.  

(8) Under AS 23.30.145, the Employee’s attorney shall be paid a total of $5,274.00 for attorney’s fees and $772.50 for costs including paralegal fees.  

3) Employer did not seek reconsideration of Kosterman I under AS 44.62.540.


4) Employer did not seek modification of 
Kosterman I under AS 23.30.130. 

5) Employer did not appeal Kosterman I to the Alaska Workers’ Compensation Appeals Commission (Commission) under AS 23.30.127.

6) Employer did not pay the benefits awarded under Kosterman I (Employee, hearing).

7) Employee seeks a total of $5,263.79 in medical costs, including interest at the 2005 statutory rate of 6.25%, for treatment provided by Dr. Schweigert and ordered payable in Kosterman I (Employee, hearing).

8)  Employee seeks a penalty of $1,315.95 on the unpaid medical treatment provided by Dr. Schweigert and ordered payable in Kosterman I (Employee, hearing).

9) Employee seeks unpaid PPI of $5,310.00 plus interest of $1,888.24 for a total of $7,198.24 for PPI benefits including statutory interest ordered payable in Kosterman I (Employee, hearing).

10) Employee seeks a penalty of $1,799.56 on the PPI benefits ordered payable in Kosterman I (Employee, hearing). 

11) Employee seeks attorney’s fees and costs of $6,046.50 plus interest of $594.00 at the statutory rate for a total of $6,640.50 ordered payable in Kosterman I (Employee, hearing).  

12)  Employee seeks a penalty of $1,666.13 on the unpaid attorney’s fees including interest of $6,640.50 ordered payable in Kosterman I (Employee, hearing).

13) Employee seeks attorney’s fees of $1,050.00 for the cost of pursuing this petition for a default order (Employee, hearing).

14) Employer did not controvert Employee’s right to any benefits (record).

15) Employer did not attend nor participate in the hearing, although notice of the hearing was sent by certified mail to Employer’s last known address (record).

PRINCIPLES OF LAW 

AS 23.30.001.  Intent of the legislature and construction of chapter.  It is the intent of the legislature that

1) this chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this chapter;

2) workers’ compensation cases shall be decided on their merits except where otherwise provided by statute;

3)  this chapter may not be construed by the courts in favor of a party;

4) hearings in workers’ compensation cases shall be impartial and fair to all parties and that all parties shall be afforded due process and an opportunity to be heard and for their arguments and evidence to be fairly considered.

According to Larson’s Workers’ Compensation Law, “[w]orkers’ compensation is a mechanism for providing cash-wage benefits and medical care to victims of work-connected injuries, and for placing the cost of these injuries ultimately on the consumer, through the medium of insurance, whose premiums are passed on in the cost of the product.”  1  Larson’s Workers’ Compensation Law, pg. 1-1.  The Alaska Supreme Court, in Alyeska Pipeline Service Co. v. DeShong, 77 P.3d 1227, 1234-1235 (Alaska 2003), agreed: 

The purpose of the workers’ compensation system is to “compensate the victims of work-related injury for a part of their economic loss.”  Under this system, each employer is required to have workers’ compensation insurance to cover its potential compensation costs, resulting in the employer and the consumers of its goods bearing much of the financial cost of the system.  (footnotes omitted).

AS 23.30.010.  Coverage.   (a) Except as provided in (b) of this section, compensation or benefits are payable under this chapter for disability or death or the need for medical treatment of an employee if the disability or death of the employee or the employee’s need for medical treatment arose out of and in the course of the employment.  (emphasis added).

AS 23.30.045.  Employer’s liability for compensation.   (a) An employer is liable for and shall secure the payment to employees of the compensation payable under . . . 23.30.095, 23.30.145, and 23.30.180-23.30.215. . . (emphasis added).

AS 23.30.110.  Procedure on claims.   (a) Subject to the provisions of AS 23.30.105, a claim for compensation may be filed with the board in accordance with its regulations at any time after the first seven days of disability following an injury …and the board may hear and determine all questions in respect to the claim. . . 

AS 23.30.127.  Appeals to commission.    (a)  A party in interest may appeal a compensation order issued by the board to the commission within 30 days after the compensation order is filed with the office of the board under AS 23.30.110…

(e)   If a request for reconsideration of a board decision was timely filed with the office of the board, the notice of appeal must be filed within 30 days after the reconsideration decision is mailed to the parties or the date the request for reconsideration is considered denied in the absence of any action on the request, whichever is earlier.

AS 23.30.130.  Modification of awards.   (a) Upon its own initiative, or upon the applica​tion of any party in interest on the ground of a change in conditions. . . or because of a mistake in its determi​nation of a fact, the board may, before one year after the date of the last payment of compensation benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, whether or not a compensa​tion order has been issued, or before one year after the rejection of a claim, review a compensation case under the procedure pre​scribed in respect of claims in AS 23.30.1​10.  Under AS 23.30.110 the board may issue a new compensation order which terminates, continues, reins​tat​es, increases or decreases the compensation, or award compensation… (emphasis added).

(b) A new order does not affect compensation previously paid, except that an award increasing the compensation rate may be made effective from the date of the injury, and if part of the compensation due or to become due is unpaid, an award decreasing the compensation rate may be made effective from the date of the injury, and payment made earlier in excess of the decreased rate shall be deducted from the unpaid compensation, in the manner the board determines. (emphasis added).

Authority to modify a decision under AS 23.30.130 extends for a year from the decision’s date.  In Hodges v. Alaska Constructors, 957 P.2d 957 (Alaska 1998), the Alaska Supreme Court held a petition for modification under AS 23.30.130(a) is timely, and the board may consider modification, if the petitioner files the request within one year of the last payment of compensation, or of the filing of the challenged decision and order.  

Discussing AS 23.30.130(a), the Court in Interior Paint Company v. Rodgers, 522 P.2d 161, 168 (Alaska 1974) quoting from O’Keeffe v. Aerojet-General Shipyards, Inc., 404 U.S. 254, 256 (1971) explained:

The plain import of this amendment [adding ‘mistake in a determination of fact’ as a ground for review] was to vest a deputy commissioner with broad discretion to correct mistakes of fact whether demonstrated by wholly new evidence, cumulative evidence, or merely further reflection on the evidence initially submitted.

AS 23.30.155.  Payment of compensation.   (a) Compensation under this chapter shall be paid periodically, promptly, and directly to the person entitled to it, without an award, except where liability to pay compensation is controverted by the employer. To controvert a claim, the employer must file a notice, on a form prescribed by the director, stating

(1) that the right of the employee to compensation is controverted;

(2) the name of the employee;

(3) the name of the employer;

(4) the date of the alleged injury or death; and

(5) the type of compensation and all grounds upon which the right to compensation is controverted.

 (f) If compensation payable under the terms of an award is not paid within 14 days after it becomes due, there shall be added to that unpaid compensation an amount equal to 25% of the unpaid installment.  The additional amount shall be paid at the same time as, but in addition to, the compensation, unless review of the compensation order making the award . . . and an interlocutory injunction staying payments is allowed by the court.
  

. . .

(p) An employer shall pay interest on compensation that is not paid when due. Interest required under this subsection occurs at the rate specified in AS 09.30.070(a) that is in effect on the date the compensation is due. (emphasis added).

AS 23.30.145.  Attorney fees.   (a) Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 percent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 percent of all sums in excess of $1,000 of compensation. When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded. When the board advises that a claim has not been controverted, but further advises that bona fide legal services have been rendered in respect to the claim, then the board shall direct the payment of the fees out of the compensation awarded. In determining the amount of fees the board shall take into consideration the nature, length, and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries.

(b) If an employer . . . otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including reasonable attorney fees.  The award is in addition to the compensation or medical and related benefits ordered.  (emphasis added).

Subsection 145(b) requires an employer to pay reasonable attorney’s fees when the employer delays or “otherwise resists” payment of compensation and the employee’s attorney successfully prosecutes her claim.  Harnish Group, Inc. v. Moore, 160 P.3d 146, 150 (Alaska 2007).  Attorney’s fees in workers’ compensation cases should be fully compensatory and reasonable so injured workers have competent counsel available to them.  Cortay v. Silver Bay Logging, 787 P.2d 103, 108 (Alaska 1990).

AS 23.30.170.  Collection of defaulted payments.  (a) In case of default by the employer in payment of compensation due under an award of compensation for a period of 30 days after the compensation is due, the person to whom the compensation is payable may . . . apply to the board. . . for a supplementary order declaring the amount of the default.

A party may apply to the board for an order “declaring the amount in default” pursuant to §170, which allows a party to take collection action against the employer.   Barrett v. Happy Water Company, AWCB Decision No. 06-0245 (September 6, 2006).    Interpreting the Alaska Workers’ Compensation Act (Act), Article 4, the Alaska Supreme Court in Underwater Constructors, Inc. v. Shirley, 884 P.2d 156, 161 (Alaska 1994) held:

Alaska Statutes 23.30.150-.170 outline the manner by which compensation payments are to be made.  Compensation is payable “without an award, except where liability to pay compensation is controverted by the employer.”  AS 23.30.155(a).  If payment of compensation is controverted, the employee is entitled to a hearing and a compensation order “rejecting the claim or making the award.”  AS 23.30.110(e).  If an award is made, then compensation is “payable under the terms of an award.”  AS 23.30.155(f).  If an employer wishes to modify or terminate payments, it is required to “notify the Board and the employee of the nature and substance” of the change within twenty-eight days.  8 AAC 45.136. More importantly, an employer seeking to modify or terminate payments made under a Board order must first seek the approval of the Board.  The statute provides:  ‘Upon its own initiative, or upon the application of any party in interest on the ground of a change in conditions…the board may…review a compensation case under the procedure prescribed in respect of claims in AS 23.30.110; AS 23.30.130(a).  The applicable regulation further clarifies the requirements which must be met before an award can be modified on the basis of a change in conditions:  “A petition for a rehearing or modification based upon a change of conditions must set out specifically and in detail the history of the claim from the date of the injury to the date of filing of the petition and the nature of the change of conditions.”  8 AAC 45.150(c).

8 AAC 45.142. Interest.   (a) If compensation is not paid when due, interest must be paid at the rate established in. . . AS 09.30.070(a) for an injury that occurred on or after July 1, 2000.  If more than one installment of compensation is past due, interest must be paid from the date each installment of compensation was due, until paid. If compensation for a past period is paid under an order issued by the board, interest on the compensation awarded must be paid from the due date of each unpaid installment of compensation.

Benefits are payable when due, and an injured worker is entitled to interest on compensation not paid when due.  Interest is mandatory. Circle De Lumber v. Humphrey 130 P.3d 941, 951, citing Dougan v. Aurora Elec., Inc., 50 P.3d 789, 794 (Alaska 2002); AS 23.30.155(p).

8 AAC 45.150.  Rehearings and modification of board orders.   (a) The board will, in its discretion, grant a rehearing to consider modification of an award only upon the grounds stated in AS 23.30.130.  


(b) A party may request a rehearing or modification of a board order by filing a petition for a rehearing or modification and serving the petition on all parties in accordance with 8 AAC 45.060.        
(c)  A petition for rehearing or modification based upon change of conditions must set out specifically and in detail the history of the claim from the date of the injury to the date of filing of the petition and the nature of the change of conditions.  The petition must be accompanied by all relevant medical reports, signed by the preparing physicians, and must include a summary of the effects which a finding of the alleged change of conditions would have upon the existing board order or award.

(d) A petition for a rehearing or modification based on an alleged mistake of fact by the board must set out specifically and in detail

(1) the facts upon which the original award was based;

(2) the facts alleged to be erroneous, the evidence in support of the allegations of mistake, and, if a party has newly discovered evidence, an affidavit from the party or the party’s representative stating the reason why, with due diligence, the newly discovered evidence supporting the allegation could not have been discovered and produced at the time of the hearing; and


(3) the effect that a finding of the alleged mistake would have upon the existing board order or award.


(e) A bare allegation of change of conditions or mistake of fact without specification of details sufficient to permit the board to identify the facts challenged will not support a request for a rehearing or a modification.


(f) In reviewing a petition for a rehearing or modification the board will give due consideration to any argument and evidence presented in the petition.  The board, in its discretion, will decide whether to examine previously submitted evidence. (emphasis added).

AS 44.62.540.  Reconsideration.   (a) The agency may order a reconsideration of all or part of the case on its own motion or on petition of a party.  To be considered by the agency, a petition for reconsideration must be filed with the agency within 15 days after delivery or mailing of the decision.  The power to order reconsideration expires 30 days after the delivery or mailing of a decision to the respondent.   If no action is taken on a petition within the time allowed for ordering reconsideration, the petition is considered denied.

(b) The case may be reconsidered by the agency on all the pertinent parts of the record and the additional evidence and argument that are permitted. . . 

“The appropriate recourse for allegations of legal error is a direct appeal or petition to the board for reconsideration of the decision within the time limits set by AS 44.62.540(a).”  George Easley Co. v. Estate of Lindekugel, 117 P.3d 734, 743 (Alaska 2005).  Black’s Law Dictionary (Fifth Edition 1979) defines the following terms:

Default…The omission or failure to perform a legal or contractual duty, to… discharge an obligation (e.g. to pay interest or principal on a debt when due)….(citations omitted).
ANALYSIS

Because Employer did not dispute any of Employee’s contentions, the presumption of compensability analysis need not be applied to any issue in this decision.  

1. Is Employer in default of its obligations under Kosterman I?

The law requires payment of compensation to an injured worker where the need for medical care arose out of his employment.  AS 23.30.010; AS 23.30.045.    Where an award of compensation has been made, compensation must be paid within 14 days of the award, unless some action such as an appeal or otherwise is taken to challenge the award.  AS 23.30.155(f).   An employer may not unilaterally modify the terms of a Board order.  Shirley, 884 P.2d at 161.  “The appropriate recourse for allegations of legal error is a direct appeal, or petition to the Board for reconsideration of the decision, within the time limits set by AS 44.62.540(a).”   Estate of Lindekugel, 117 P.3d at 743.  A party has further recourse under AS 23.30.130 to seek modification of the award where it believes there has been a “change in conditions” or a “mistake in the determination of a fact.”  

With service of every Decision and Order issued by the Board, all parties are uniformly notified of their right to seek reconsideration, modification or appeal of the order.   The  parties in this case were notified of their rights to appeal or seek modification.   On August 25, 2009, Kosterman I ordered Employer to pay Employee benefits including medical treatment by Dr. Schweigert, PPI, and attorney’s fees and costs.   Employer did not appeal Kosterman I, nor did it seek reconsideration or modification.  By operation of law, the Order contained in Kosterman I became final on September 25, 2009.   AS 23.30.125(a).   Employee credibily testified Employer has not paid any of the benefits awarded in Kosterman I.   Therefore, Employer failed to perform  its legal duty to pay benefits within 14 days and is in default of its obligations under Kosterman I.

2. Is Employee entitled to a supplementary order declaring the amount of the default?
The law requires a supplementary order declaring the amount of the default where an employer has defaulted, for a period of 30 days, on its payment of compensation due under a compensation award.  AS 23.30.170.  Benefits were payable to Employee or on his behalf under Kosterman I.  Under the facts of this case, those benefits were required to be paid by September 8, 2009.  The benefits have not been paid.  Employee is entitled to a supplementary order declaring the amount of Employer’s default in its payment of medical benefits, PPI and attorney’s fees.  

3. Is Employee or attorney entitled to a 25% penalty for Employer’s failure to pay benefits awarded in Kosterman I?

The law requires if compensation payable under an award is not paid within 14 days after it becomes due, there shall be added to that payment an amount equal to 25% of the unpaid installment.  On August 25, 2009, Kosterman I ordered Employer to pay Employee medical benefits owed to Dr. Schweigert, PPI and attorney’s fees.    No payments have been forthcoming.  Accordingly, Employee is entitled to a penalty award on the PPI and medical benefits awarded to him,
 and his attorney is entitled to a 25% penalty on his fees.   This amount will be included in the default order in accord with West v. Midway Auto Park Sales & Rentals, AWCB Decision No. 10-0007 (January 15, 2010) and Short v. John Cabot Trading Co., AWCB Decision No. 98-0037 (February 25, 1998).

4. Is Employee, his attorney and/or medical provided entitled to an award of interest on the benefits awarded in Kosterman I?

The law requires payment of interest to an injured worker on compensation not paid when due.  
AS  23.30.155 (p); 8 AAC 45.142.  Awards of interest are intended to compensate the recipient for the time loss benefit of monies otherwise owed.  Interest accrues on any late-paid compensation or benefits.  Awards of interest are mandatory.  Employee is entitled to interest on benefits awarded and not paid, his attorney is entitled to interest on his fees, and Dr. Schweigert is entitled to interest on the amount of his award.   This amount will be included in the default order in accord with West v. Midway Auto Park Sales & Rentals, AWCB Decision No. 10-0007 (January 15, 2010) and Short v. John Cabot Trading Co., AWCB Decision No. 98-0037 (February 25, 1998).

5.
Is Employee entitled to additional attorney fees associated with this claim?

Employer did not controvert Employee’s rights to benefits.  Where, as here, an employer resists the payment of compensation owed, and an employee employs an attorney who is successful in prosecuting the claim, the employee entitled to an award of reasonable attorney fees in addition to the compensation or other benefits ordered.  AS 23.30.145(b).  In making fee awards, the law requires consideration of the nature, length and complexity of the professional services performed on behalf of injured workers, as well as the benefits resulting from those services.  An award of attorney fees and costs must reflect the contingent nature of workers’ compensation proceedings, and fully but reasonably compensate attorneys for services performed on issues for which the injured worker prevails. The experience and skills exercised on behalf of injured workers is taken into account to compensate their attorneys accordingly.  

Employee retained counsel who successfully obtained valuable benefits for him.  Employee seeks an additional $1,050.00 for the time involved in seeking this default order.  This is a reasonable charge for the time expended in the hearing and preparation of the amounts sought.    This amount will be included in the default order in accord with West v. Midway Auto Park Sales & Rentals, AWCB Decision No. 10-0007 (January 15, 2010) and Short v. John Cabot Trading Co., AWCB Decision No. 98-0037 (February 25, 1998).

CONCLUSIONS OF LAW

1) Employer is in default of its obligations under Kosterman I.

2) Employee is entitled to a supplementary order declaring the amount of the default.

3) Employee and his attorney are entitled to a 25% penalty for failure to pay the benefits awarded in Kosterman I.
4) Employee , his attorney, and his medical provider are entitled to an award of interest on the benefits awarded Kosterman I
5) Employee is entitled to additional attorney’s fees associated with this claim.


ORDER

1) Employer is in default of its obligation to pay Dr. Schweigert $3,883.00 for unpaid medical bills for medical treatment from February 21, 2005 through May 25, 2005, and to pay Employee PPI benefits of $5,310.00, and attorney’s fees and costs in the amount of $6,046.50 as set forth in Kosterman I.
2) A Supplementary Order Declaring the Amount of Default shall be issued for Employer’s default of its obligation to pay medical benefits to Dr. Schweigert in the amount of $3,883.00 for treatment from February 21, 2005 through May 25, 2005, PPI benefits of $5,310.00 and attorney’s fees and costs  of $6,046.50 as  set forth in Kosterman I.  

3) The Supplementary Order Declaring the Amount of Default shall include penalty, interest, and additional attorney fees as a result of Employer’s default under Kosterman I.  

4) Employer shall pay Dr. Schweigert interest in the amount of $1,380.59 on the medical benefits unpaid as ordered in Kosterman I.

5) Employer shall pay Employee a penalty in the additional sum of $1,315.95, for its failure to pay medical benefits owed to Dr. Schweigert.

6) Employer shall pay Employee interest on the unpaid PPI in the additional amount of $1,888.24.
7)  Employer shall pay Employee a penalty in the additional sum of $1,799.56 for its failure to pay the PPI as ordered in Kosterman I.
8)  Employer shall pay Employee interest on the unpaid attorney’s fees and costs for an additional sum of $594.00.  

9)  Employer shall pay Employee a penalty in the additional sum of $1,666.13 for its failure to pay the attorney’s fees and costs $6,046.50 as ordered in Kosterman I. 
10) The Employer shall pay an additional attorney’s fee of $1,050.00 for the claim and hearing on the claim.  
Dated at Anchorage, Alaska this  21st day of December , 2010.




ALASKA WORKERS' COMPENSATION BOARD






Deirdre D. Ford,






Designated Chair






Patricia Vollendorf, Member






Robert Weel, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127.

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128.

                                                            RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  

                                                               CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Supplementary Order of Default in the matter of DANIEL J. KOSTERMAN v. NICO ROUSE CORP., Case Nos. 200507408M and 200503172; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 21st day of December  2010.






Kimberly Weaver, Workers’ Compensation Technician 
�








� As the statute existed at the time Employee was injured, a penalty on unpaid benefits went to the employee and not to the provider.  The statute was amended, effective November 5, 2005.


� Penalty on the medical bills not paid goes to the employee and not to the provider, pursuant to the language in the Act at the time of Employee's injuries.  
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