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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	MARIA ISABEL TORRES-SORIA, 

                                          Employee, 

                                          Applicant

                                                   v. 

ICICLE SEAFOODS, INC.,

                                           Employer,

                                            and 

SEABRIGHT INSURANCE COMPANY,

                                            Insurer,

                                            Defendants.
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	FINAL DECISION AND ORDER

AWCB Case No.  200704165
AWCB Decision No.  11-0008
Filed with AWCB Anchorage, Alaska

on January 25, 2011


Maria Isabel Torres-Soria’s (Employee) workers’ compensation claim for temporary total disability benefits (TTD), medical costs (incurred and ongoing), transportation costs, interest, unfair and/or frivolous controversion, and attorney fees and costs was heard on October 7, 2010, by the Alaska Workers’ Compensation Board (board) in Anchorage, Alaska.   Attorney Keenan Powell represented Employee, and attorney Kara Heikkila, Hall, Farley, Oberrecht & Blanton, P.A., represented Icicle Seafoods, Inc. and its insurer Seabright Insurance Company (collectively Employer).  Grace Anderson provided translation from English to Spanish and Spanish to English.  Witnesses included Employee, Theresa Muldoon Kimball (Physical Therapist), Sean Green, M.D. (Employer’s Medical Evaluation physician (EME)), Alma Torres-Soria (Employee’s sister), Gustavo Torres-Soria (Employee’s brother), Larenda Moore (Director, Human Resources, Employer), and Shannon Butler (claims adjuster).  Heidi Baines, M.D., Paul Dart, M.D., Jon E. Ekstrom, M.D., and Thomas J. Rosenbaum, M.D. (Second Independent Medical Evaluation (SIME)), testified by deposition.  The record was left open for submission of Employee’s Supplemental Affidavit of Fees, Employer’s Opposition, and Employee’s Reply.  The record closed when the board met next to deliberate on November 5, 2010.


ISSUES

Employee contends she is entitled to ongoing TTD, PPI, and medical treatment, in particular, ongoing physical therapy and osteopathic manipulations, as a result of her 2007 work injury with Employer.  Employee also seeks transportation costs as well as interest on all benefits paid after October 2007 which she asserts were late paid.   She contends Employer improperly and without adequate foundation controverted her right to TTD and medical treatment in 2007, and, therefore, a penalty is owed on all benefits due her after October 30, 2007, when benefits were controverted.    Employee contends all controversions in this case were filed in bad faith.  She specifically contends the controversion dated October 30, 2007, is invalid because the EME physician Schilperoort did not base his opinion on scientific principles.  The controversion dated February 9, 2009, is invalid because in addition to being based on the EME report, it also was based on a misstatement that Employee was unavailable for work.  The controversion dated November 10, 2009, is invalid because, in addition to being based on the EME, it also erroneously stated Employee’s work injury was a temporary aggravation which had resolved.  The controversion dated April 6, 2010, is invalid because, in addition to relying on the EME report, it also stated Employee was not entitled to palliative treatment.   Therefore, she asserts she is entitled to a penalty on all benefits.  Employee also contends she is entitled to attorney’s fees and costs incurred in securing additional time loss and medical benefits for Employee.   Employee further contends her attorney should be paid $325 per hour because she is an experienced attorney, albeit she has done workers’ compensation law for only five years.  Employee also asserts her attorney incurred many hours of time for research and travel in order to develop Employee’s case properly.

Employer contends Employee reached medical stability by October 2007 and she has been paid all TTD and medical treatment she is entitled to receive.  Employer further asserts Employee was released to return to work by her treating doctor in 2008, and Dr. Rosenbaum, the SIME physician, found her medically stable in 2008 as well.   Employer asserts, following the SIMEs, it paid TTD and medical costs through the date of medical stability in 2008, per the SIMEs.   The only medical treatment Employee is currently seeking is ongoing palliative treatment – physical therapy and osteopathic manipulations -- which both SIME physicians opined were not helpful to Employee.  The only curative treatment recommended for Employee has been surgery which Employee has consistently opposed and, therefore, no additional medical benefits are owed to Employee.    No doctor has given Employee a PPI rating, and so PPI benefits are not due at this time.  Employee is not yet entitled to transportation costs because Employee did not file a transportation log until September 2010.     Employer asserts it properly controverted Employee’s entitlement to ongoing TTD and medical benefits in reliance on the opinion of its EME physician.   Employer asserts the EME report was a correct basis for all controversions because Employer is entitled by law to rely on an expert opinion that Employee has recovered from her work injury, is no longer disabled from working as a result of the work injury, and does not need further medical treatment as a result of the work injury.   All the controversions were filed in good faith.  Since there are no further benefits owed to Employee and all benefits were properly controverted, no penalty is due.   Employer asserts no attorney’s fees are due to Employee because no benefits were paid to Employee as a result of her retention of an attorney.  In the event attorney’s fees are awarded, Employer contends Employee’s attorney should be paid at $225 per hour because she is not an experienced workers’ compensation attorney and this is reflected in the amount of time attributed to research and other tasks which an experienced attorney would have handled much more efficiently.

1. Is Employee entitled to additional TTD after October 2008?

2. Is Employee entitled to interest on TTD and medical benefits paid after October 30, 2007?

3. Is Employee entitled to ongoing physical therapy and osteopathic treatment?

4. Is Employee entitled to transportation costs?

5. Were Employer’s controversions frivolous and/or unfair entitling Employee to a penalty?

6. Is Employee entitled to attorney’s fees and costs for benefits obtained for Employee?


FINDINGS OF FACT 

Evaluation of the record as a whole establishes the following facts and factual conclusions by a preponderance of the evidence:

On March 14, 2007, Employee sustained an injury to her low back while working for Employer.  At the time of injury Employee was lifting 5 gallon buckets (March 23, 2007 Report of Injury).

1. Employee initially treated with Helen Baines, M.D., at Iliuliuk Family & Health Services in Unalaska.   Her impression was muscle spasm and sciatica (March 23, 2007 Baines chart notes).  On March 29, 2007, Employee saw Dr. Baines in follow-up with complaints of increased pain and numbness in the right leg.  Dr. Baines’ impression was back sprain (March 29, 2007 Baines chart notes).

2. On April 17, 2007, Jon E. Ekstrom, M. D., performed an MRI on Employee, which showed a disc fragment (April 17, 2007, Ekstrom report).

3. On April 20, 2007, Employee began treatment with Paul Dart, M.D., whose impression was somatic dysfunction of multiple areas and herniated disc at L5-S1 with probable S1 radiculopathy.  Her back had marked lumbar and sacral restrictions which improved with osteopathic manipulation (Dart April 20, 2007 medical report; Employer ex. 32-16/17).

4. On May 14, 2007, Dr. Dart recommended referral to a neurologist if her fatigue from standing had not improved (May 14, 2007 Dart chart note).

5. On May 25, 2007, Employee began physical therapy treatment with Terry Muldoon Kimball, licensed Physical Therapist, on referral from Dr. Dart.  Her plan was to provide physical therapy of one to two visits per week for up to 12 visits (Kimball May 25, 2007, PT report).

6. On July 23, 2007, Dr. Dart noted Employee had improved following use of Vitamin D3 for her fatigue (July 23, 2007 Dart chart note).

7. On August 3, 2007, Employee reported to Ms. Kimball about her upcoming Employer’s Medical Evaluation (EME) and her concerns the EME doctors would pressure her into having surgery which she did not want (August 3, 2007 Kimball chart note)

8. On August 8, 2007, Employee saw Steven Schilperoort, M.D., and Sean Green, M.D., for an Employer’s Medical Evaluation (EME).  Their impression was L5-S1 extruded disc fragment of indeterminate age with resultant alteration in neurologic assessment either causally related to or symptomatically aggravated by the work incident, along with a propensity for symptom magnification.  They reviewed the April 17, 2007 MRI and recommended another MRI be done along with bilateral lower extremity electrodiagnostic studies (EMG).  They also stated Employee could not return to her work at the time of injury but could perform light duty work. She was not medically stable (August 8, 2007 EME report; Employer’s ex. 35).

9. On August 20, 2007, Employee underwent another MRI, which showed degenerative disc disease at L5-S1with a large midline disc herniation eccentric to the right, but the large fragment seen on the April 17, 2007 MRI was no longer visible.  The herniation did not encroach on the neural foramen (August 20, 2007 MRI report).

10. On September 12, 2007, Employee underwent the requested EMG studies which were reported as normal with no evidence for either a right or left lumbosacral radiculopathy (September 12, 2007 EMG report).

11. On October 8, 2007, Dr. Schilperoort provided an addendum to the August EME, based on his review of the new MRI and EMG.   He opined the work incident was a symptomatic aggravation of pre-existing spine degenerative arthritis which had now resolved.  Her ongoing complaints were related solely to the pre-existing condition and Employee was medically stable.  He opined Employee was released to her usual and customary work without restriction (October 8, 2007 EME report; Employer’s ex. 39).

12. On October 30, 2007, Employer controverted all benefits after October 30, 2007, based on the EME reports by Drs. Schilperoort and Green (October 30, 2007 controversion).

13. On December 6, 2007, Dr. Dart released Employee to return to work as a “QA” with Employer with a lifting restriction of 10 pounds (Dart letter; Employer’s Ex. 26-15).

14. On April 21, 2008, Dr. Dart released Employee to work at Sno-Pak as a “QA” with a lifting restriction of 10 pounds frequently and 20 pounds occasionally (April 21, 2008, Dart letter; Employer’s Ex. 26-18).

15. Employee worked for Sno-Pak from April 25, 2008 through August 30, 2008, when she completed her contract (Employer’s Ex. 26).

16. On October 2, 2008, Employee saw Dr. Dart upon her return from working in Alaska.  Employee indicated she used “a fair” amount of medicine, an electric massage tool, and hot packs to help her work.  He reported she had stopped by the office in September for additional pain medications to help with another job pulling cedar stakes and shims which he described as very light work.  He treated her with osteopathic manipulation and arranged for follow-up in 2-4 weeks (October 2, 2008 Dart chart note; Employer’s ex. 40-1).

17. Employee worked at King Estate Winery from October 10, 2008 through October 23, 2008 when she was laid off due to lack of work (Employer’s ex, 28).

18. On October 23, 2008, Employee saw Dr. Dart and reported some relief from the last treatment for 3 days or so and then the pain began to increase.  She reported some relief with hydrocodone so Dr. Dart provided her with 8 pills – a 2-month supply -- which she should use only to help her sleep (October 23, 2008 Dart chart note; Employer’s ex. 40-3).

19. On October 31, 2008, Employee saw Ms. Kimball for reevaluation for additional physical therapy.   Employee reported increased pain with sitting for more than 35 minutes, with walking, or with standing for an hour.  Hydrocodone helped her to sleep and she used vitamin D-3and over-the-counter pain medications to ease her pain and spasms.  The plan was for 10 physical therapy visits as prescribed by Dr. Dart (October 31, 2008 Kimball report).

20. On November 10, 2008, Employee reported to Dr. Dart she had increased pain in both legs.  His impression was lumbosacral radiculopathy due to herniated disc (November 10, 2008 Dart chart note; Employer’s ex. 40-3).

21. Employee worked at Turtle Mountain from November 11, 2008 through November 26, 2008 and from December 28, 2008 through January 3, 2009 (Employer’s Ex. 27). 

22. On November 17, 2008, Employee reported to Ms. Kimball she was working a temporary job, packing ice cream sandwiches.  She had discontinued her pain medications in order to pass the drug test and did not tell her employers about her back pain.  Her muscle guarding had decreased and her mobility at the right SIJ had improved (November 17, 2008, Kimball chart note).

23. On December 2, 2008, Employee was stabilizing her lumbar spine effectively for 30 seconds.  She was no longer working.  She was to continue with physical therapy (December 2, 2008 Kimball chart note).

24. On December 11, 2008, Employee reported her pain level continued to vary in intensity but the numbness, tingling and cold sensation at right lower extremity remained constant (December 11, 2008 Kimball chart note).

25. On January 9, 2009, Employee saw Ms. Kimball for physical therapy after her work stints.  Ms. Kimball opined Employee could work light duty if she followed precautions and took medication (January 9, 2009 Kimball chart note).

26. On January 14, 2009, Employee reported working a temporary job over the end of the year with increased pain, in part because she was not using any pain medication.  She was continuing with physical therapy and was doing her exercises (January 14, 2009 Dart chart note).

27. On January 15, 2009, Employee reported to Ms. Kimball her back was exactly like the condition described in the book Treat Your Own Back and she was applying what she was learning from the book (January 15, 2009 Kimball chart note).

28. On January 21, 2009, Employee filed a Workers’ Compensation Claim (WCC) seeking TTD, medical and transportation costs, interest, and attorney’s fees (January 21, 2009 WCC).

29. On January 22, 2009, Attorney Keenan Powell entered her appearance on behalf of Employee (AWCB file).

30. On January 29, 2009, Employee reported she had not worked the previous week and her back pain had been smooth.  She was continuing to get comfort from the back roll for use at night.  Employee reported she had applied for the Quality Assurance job with Sno-Pak due to start in May (January 29, 2009 Kimball chart note).

31. On February 9, 2009, Employer controverted Employee’s benefits, based on Dr. Schilperoort’s EME and because Employee’s treating doctor had declared her medically stable and able to return to work (February 9, 2009 Controversion).

32. On February 12, 2009, Employee reported increasing pain from caring for her husband at home due to heavy lifting (Kimball chart note; deposition at 22, 24).

33. On February 25, 2009, Employee reported more moderate pain to Dr. Dart.  He refilled her hydrocodone (February 25, 2009 Dart chart note).

34. On April 9, 2009, Employee reported to Ms. Kimball her husband had passed away at home.  She was walking a lot as a way to deal with the stress.  She reported less pain with walking after her physical therapy appointments (April 9. 2009 Kimball chart note).

35. On May 28, 2009, Employee reported having been in Mexico for 15 days where she attempted to do without pain medication or treatment but her pain levels had increased (May 28, 2009 Kimball chart note).

36. On June 25, 2009, Employee reported feeling better after her previous physical therapy appointment and stated the home traction unit was helping.  She also bought new shoes which were helping with walking (June 25, 2009 Kimball chart note).

37. On July 7, 2009, Employee saw Paul M. Puziss, M.D., for an SIME.  His diagnoses were chronic right L5-S1 herniated disc and minimal functional overlay, and he related her symptoms to the March 22, 2007 work incident.  While he agreed she had some pre-existing degenerative disc disease, he related the herniated disc to the work injury and he opined the herniated disc was the primary cause of her symptoms.  The work injury aggravated her pre-existing condition.  For future medical treatment he recommended another epidural steroid injection (ESI) and ruled out further osteopathic manipulations and additional physical therapy.  He also recommended a surgical evaluation.   Employee was not medically stable pending another ESI and surgical evaluation. She was able to return to work with a 20-pound lifting restriction (July 7, 2009 Puziss SIME report).

38. Dr. Puziss is credible based on his credentials, his evaluation of Employee, his detailed report, and his position on the Board’s list of SIME physicians.

39. On July 8, 2009, Employee saw Thomas Jay Rosenbaum, M.D., for an SIME.  He diagnosed her with lumbar spondylosis, herniated disc at L5-S1 with radiculopathy, and functional overlay.
   Dr. Rosenbaum reviewed the MRI of her back taken in April 2007 and found degenerative arthritis and a large herniation at the L5-S1 disc space.  He also reviewed the August 2007 MRI which was basically the same as the April 2007 MRI except there was some lessening of the size of the extruded disc fragment.  He noted Employee reported she had improved, and credited her improvement principally to the osteopathic manipulations of Dr. Dart.    Dr. Rosenbaum recommended another MRI and diagnostic testing before he could answer questions regarding medical stability.  He found the work injury to be the substantial cause of her condition but found she had obtained the maximum benefit from physical therapy and osteopathic manipulation (July 8, 2009 SIME report).

40. Dr. Rosenbaum is credible based on his credentials, his evaluation of Employee, his detailed report, and his position on the Board’s list of SIME physicians.

41. On September 3, 2009, Employee reported to Ms. Kimball she had an increase in pain while in California visiting relatives.  She discussed her fear of surgery but expressed interest in the injections recommended by the SIME doctor (September 3, 2009 Kimball chart notes which erroneously state the injections were recommended by the EME physician). 

42. On October 22, 2009, Employee filed another WCC seeking TTD, Permanent Partial Impairment (PPI), medical costs, transportation costs, compensation rate adjustment, interest, and attorney’s fees and costs (October 22, 2009 WCC).

43. On October 2, 2009, an MRI was performed which showed “previously identified disc extruded material at L5-S1 has resolved.”  A right paracentral disc protrusion persisted with possible mild mass effect on the transiting right S1 nerve root (October 2, 2009 MRI report; Employer’s Ex. 45).

44. On November 5, 2009, Dr. Rosenbaum wrote a letter stating he had reviewed the latest MRI and Employee would not be medically stable if she chose to undergo spinal surgery but was medically stable if she did not want surgery (November 5, 2009, Rosenbaum letter).

45. Dr. Rosenbaum opined Employee has a radiculopathy but he could not determine whether it was sensory or motor.  He further stated he agreed with Employee that she could return to work doing quality assurance.  He also stated treatment provided by Dr. Dart up to April 2008 enabled Employee to continue working.  If Employee were to elect to have surgery, then she is not medically stable.  However, if Employee elects not to have surgery then she was medically stable in 2008 (March 5, 2010, Rosenbaum deposition at 40, 42). 

46. On November 6, 2009, Employee reported being in Mexico for two weeks and doing lots of walking which led to an increase in her pain symptoms.  She also reported getting a membership to the YMCA which she had not yet had time to use (November 6, 2009 Kimball chart notes).

47. On November 10, 2009, Employer controverted Employee’s claim relying, among other reasons, on its EME and the treating doctor’s release of Employee to return to work as a Quality Control Foreman (November 10, 2009 Controversion).

48. On December 14, 2009, Employee filed an Affidavit of Readiness for Hearing (ARH) which the Employer opposed on December 23, 2009 (December 14, 2009 ARH and December 23, 2009 Affidavit in Opposition).

49. Dr. Dart opined Employee has impingement of the nerve root in the sensory nerve root which the EMG would not pick up.   He felt the osteopathic manipulations helped her return to work and eased her pain for at least a few days.  Although her treatment has been palliative, Dr. Dart opined it had been beneficial to Employee because it had “reduced her pain level intermittently and reduced her overall use of narcotic medication or need for it” (Dart deposition at 60).

50. Employee received Unemployment benefits from February 20, 2009 to December 7, 2009 (Employer’s Ex. 29 – State of Oregon records).

51. On February 16, 2010, Employee reported increased pain after dancing at a recent wedding which took her 2 days to recover.  After a different wedding she was in pain for 4 days (February 16, 2010 Kimball chart notes).

52. On March 3, 2010, Employee filed another WCC seeking TTD, PPI, medical costs, transportation costs, penalty, compensation rate adjustment, interest, and attorney’s fees and costs (March 3, 2010 WCC).

53. On March 24, 2010, Employer again controverted Employee’s claim, relying on its EME in denying that any penalty is due (March 24, 2010 Controversion).

54. On May 5, 2010, Employee filed another ARH which was opposed by Employer (May 5, 2010 ARH and Affidavit in Opposition).

55. On June 16, 2010, Employee reported significant improvement in walking and pain after her physical therapy appointment (June 16, 2010 Kimball chart notes).

56. On July 20, 2010, Employee filed another WCC seeking TTD, PTD, medical costs, transportation costs, compensation rate adjustment, penalty, interest, and attorney’s fees and costs (July 20, 2010 WCC).

57. On August 16, 2010, Employer filed a controversion denying, among other benefits, Employee’s claim for PTD benefits,  relying on the SIME reports and Employee’s treating physician’s  release of Employee to return to work as a Quality Control foreman (August 16, 2010 Controversion).

58. On September 15, 2010, Employee submitted her first transportation log for medical treatment from 2007 through 2009 (hearing record).

59. Employee has not been rated for PPI.  Employee agreed to have a rating performed by Dr. Rosenbaum, SIME physician (Employee, hearing).

60. Employee is currently undergoing evaluation for eligibility for reemployment benefits and Employer is paying Employee AS 23.30.041(k) benefits (Employee; Employer; record).

61. At hearing, Ms. Kimball offered her opinions regarding the effectiveness of osteopathic manipulations and physical therapy treatments for helping Employee work through her pain.  Ms. Kimball agreed Employee would benefit from walking and she felt empathy for Employee and had a strong desire to help Employee in her workers’ compensation claim.  She opined physical therapy and osteopathic manipulations help Employee cope with daily living.    Ms. Kimball offered her opinion, as a physical therapist, regarding the effectiveness of relying on Waddell’s signs for determining if someone was either malingering or not giving full effort during an evaluation.  However, Ms. Kimball agreed she does not and nor do physical therapists, in her opinion, normally use Waddell’s signs.   Ms. Kimball opined Employee would not be as disabled today as she is if Employee had had curative treatment soon after her work injury.  However, Ms. Kimball was unable to identify any curative treatment Employee should have had that she did not have.  She agreed Employee did not want surgery (Kimball, hearing).

62. Ms. Kimball asserted she provided promptly her reports of treatment and the invoices for same to Employer through its insurer and further asserted there are outstanding invoices for some of the treatment provided (Kimball, hearing).

63. Ms. Kimball has continued to treat Employee with physical therapy and she believes her treatment has been beneficial for Employee (hearing).

64. Ms. Kimball is a credible witness regarding the physical therapy treatments she provided Employee but she is less credible than the medical doctors who examined Employee with regards to the diagnosis of Employee’s work injury and past and future medical treatment for Employee.  She is also less credible than the medical doctors because she relied on Employee not receiving curative treatment but could not identify any curative treatment prescribed for Employee.  Ms. Kimball’s testimony about Waddell’s signs is given limited weight because she is not a medical doctor and does not use or interpret Waddell’s signs.  Her information comes solely from continuing education seminars and materials (Kimball, hearing).

65. Moreover, Ms. Kimball’s testimony duplicated in large measure her deposition and thus was neither instructive nor illuminating for the board.   Furthermore, she spent most of her time discussing Waddell’s signs, a topic beyond her area of expertise (i.e., physical therapy).  

66. Michael Sean Green, M.D., testified to his evaluation, with Dr. Schilperoort,
 of Employee in 2007.  When he examined Employee she had no clear objective evidence of radiculopathy.   The free fragments seen on the original MRIs had resolved as seen on the last MRI.   Employee’s pre-existing spondylosis (degenerative disc disease) is now the substantial cause for Employee’s ongoing symptoms.  

67. Dr. Green is a credible witness based on his credentials, his examination of Employee, his review of her entire medical file, and his presentation at hearing. 

68. Alma Torres-Soria opined about the amount of pain her sister endured and how massages helped.  She stated Employee is able to travel to California and to Mexico regularly (Hearing).

69. Although Employee was provided with a translator at hearing, Employee demonstrated reasonable facility with English.  Her job in Quality Assurance required her to be able to read English and to communicate with others in English.  Neither she nor anyone else complained of any problems with her English skills (Employee; S. Butler at hearing; L. Moore at hearing).

70. Parties agreed at hearing that Employee should be rated by Dr. Rosenbaum for PPI.

71. Employer’s multiple controversions were not filed in bad faith because the controversions were based on the report of the EME physician Dr. Schilperoort who stated, on October 8, 2007, Employee was medically stable, without any PPI as a result of the work injury, and could return to her usual and customary employment without any restrictions.

72. Employee’s presence at hearing was necessary, reasonable, and helpful.

73. Employee seeks a total of $68,474.79 in attorney’s fees and costs, requesting an hourly rate of $320 for her attorney and an hourly rate of $150 for her attorney’s paralegal (Employee’s October 4, 2010, Affidavit of Counsel Regarding Fees and Costs and Employee’s October 11, 2010 Supplemental Affidavit of Counsel Regarding Fees and Costs).  

74.  Employer has objected to both hourly rate of both Employee’s attorney and her paralegal.   Employer has also objected to a variety of costs for which reimbursement is sought and has  raised objections to unnecessary time spent on various issues either not before the board or settled prior to hearing (Employer’s October 26, 2010 Objection to Employee’s Request for Attorney’s Fees and Costs and Affidavits of Counsel Regarding Fees and Costs). 

75. Employee’s attorney’s experience and time practicing  workers’ compensation law is neither that of an experienced workers’ compensation attorney nor that of a novice attorney.   While she is an experienced attorney, she has only being representing claimants in workers’ compensation matters for five years (hearing, affidavit).   An hourly rate of $295.00 is appropriate for an attorney with this experience.

76.  Employee’s paralegal seeks an hourly rate of $150 but did not file an affidavit justifying either her time or her rate which is a regulatory requirement before paralegal fees may be awarded.  Nonetheless, an hourly rate of $95.00 would be appropriate.

PRINCIPLES OF LAW

AS 23.30.120. Presumptions 
(a) In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that 

(1) the claim comes within the provisions of this chapter;

(2) sufficient notice of the claim has been given. . . .

. . . .

(b)If delay in giving notice is excused by the board under AS 23.30.100(d)(2), the burden of proof of the validity of the claim shifts to the employee notwithstanding the provisions of (a) of this section.

The Alaska Supreme Court held “the text of AS 23.30.120(a) (1) indicates that the presumption of compensability is applicable to any claim for compensation under the workers' compensation statute.”  Meek v. Unocal Corp., 914 P.2d 1276, 1279 (Alaska 1996) (emphasis in original).  Therefore, an injured worker is afforded a presumption all the benefits she seeks are compensable.  Id.  The Alaska Supreme Court has also held the presumption applies to claims for medical benefits as these benefits come within the meaning of compensation in the Alaska Workers’ Compensation Act.   Moretz v. O’Neill Investigations, 783 P.2d 764, 766 (Alaska 1989); Olson v. AIC/Martin J.V., 818 P.2d 669 (Alaska 1991). 

The application of the presumption involves a three-step analysis.  Louisiana Pacific Corp. v. Koons, 816 P.2d 1379, 1381 (Alaska 1991).  First, the employee must establish a “preliminary link” between the disability and his employment.  The evidence necessary to raise the presumption of compensability varies depending on the claim.  In claims based on highly technical medical considerations, medical evidence is often necessary in order to make that connection.  Burgess Construction Co. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981).  In less complex cases, lay evidence may be sufficiently probative to establish causation.  Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  The employee need only adduce “some” “minimal” relevant evidence (Cheeks v. Wismer & Becker/G.S. Atkinson, J.V., 742 P.2d 239, 244 (Alaska 1987)) establishing a “preliminary link” between the disability and employment (Burgess Construction, 623 P.2d at 316) or between a work-related injury and the existence of disability (Wien Air Alaska v. Kramer, 807 P.2d 471, 473-74 (Alaska 1991)).
“Before the presumption attaches, some preliminary link must be established between the disability and the employment. . . .”  Burgess Construction, 623 P.2d at 316.  “The purpose of the preliminary link requirement is to ‘rule out cases in which [the] claimant can show neither that the injury occurred in the course of employment nor that it arose out of [it].’”  Cheeks, 742 P.2d at 244.  In making the preliminary link determination, the Board may not concern itself with the witnesses’ credibility.”  Excursion Inlet Packing Co. v. Ugale, 92 P.3d 413,417 (Alaska 2004.

Once the preliminary link is established, it is the employer's burden to overcome the presumption by coming forward with substantial evidence the injury is not work related.  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1991).  There are two possible ways for an employer to overcome the presumption: 


(1) produce substantial evidence that provides an alternative explanation which, if accepted, would exclude work-related factors as a substantial cause of the disability; or 



(2)  directly eliminates any reasonable possibility that the employment was a factor in the disability.  Grainger v. Alaska Workers’ Comp. Bd., 805 P.2d 976, 977 (Alaska 1991).

“Substantial evidence” is the amount of relevant evidence a reasonable mind might accept as adequate to support a conclusion.  Miller, 577 P.2d at 1046.  “It has always been possible to rebut the presumption of compensability by presenting a qualified expert who testifies that, in his or her opinion, the claimant’s work was probably not a substantial cause of the disability.”  Norcon, Inc. v. Alaska Workers’ Comp. Bd., 880 P.2d 1051, 1054 (Alaska 1994) citing Big K. Grocery v. Gibson, 836 P.2d 941 (Alaska 1992).  If medical experts rule out work-related causes for the injury, then an alternative explanation is not required.  Norcon, 880 P.2d at 1054, citing Childs v. Copper Valley Elec. Ass’n, 860 P.2d 1184, 1189 (Alaska 1993).  The Board must look at the employer’s evidence in isolation, without regard to any evidence presented by the employee.  Id. at 1055.  Therefore, the Board defers questions of credibility and the weight to give the employer's evidence until after it has decided whether the employer has produced a sufficient quantum of evidence to rebut the presumption that the employee's injury entitles him to compensation benefits.  Id. at 1054.  

If the employer produces substantial evidence that the injury is not work-related, the presumption drops out, and the employee must prove all elements of her case by a preponderance of the evidence.  Koons, 816 P.2d at 1381, citing Miller, 577 P.2d at 1046.  The party with the burden of proving asserted facts by a preponderance of the evidence, must “induce a belief” in the mind of the board that the asserted facts are probably true.  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).

AS 23.30.122.  Credibility of witnesses.

The board has the sole power to determine the credibility of a witness. A finding by the board concerning the weight to be accorded a witness's testimony, including medical testimony and reports, is conclusive even if the evidence is conflicting or susceptible to contrary conclusions. The findings of the board are subject to the same standard of review as a jury's finding in a civil action.

In Municipality of Anchorage v. Devon, 124 P.3d 424, 429 (Alaska 2005), the Alaska Supreme Court noted the board has exclusive authority to determine  the credibility of witnesses and will review such determinations on an abuse of discretion standard if the court is left with a firm conviction the decision was a mistake.   (Id.). 
AS 23.30.095.  Medical treatments, services, and examinations. 

(a) The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires, not exceeding two years from and after the date of injury to Claimant. . . .  

. . .

(k)
In the event of a medical dispute regarding determinations of causation, medical stability, ability to enter a reemployment plan, degree of impairment, functional capacity, the amount and efficacy of the continuance of or necessity of treatment, or compensability between the employee's attending physician and the employer's independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board. The cost of an examination and medical report shall be paid by the employer. The report of an independent medical examiner shall be furnished to the board and to the parties within 14 days after the examination is concluded. A person may not seek damages from an independent medical examiner caused by the rendering of an opinion or providing testimony under this subsection, except in the event of fraud or gross incompetence.

. . .

(o) Notwithstanding (a) of this section, an employer is not liable for palliative care after the date of medical stability unless the palliative care is reasonable and necessary (1) to enable the employee to continue in the employee's employment at the time of treatment, (2) to enable the employee to continue to participate in an approved reemployment plan, or (3) to relieve chronic debilitating pain. A claim for palliative care is not valid and enforceable unless it is accompanied by a certification of the attending physician that the palliative care meets the requirements of this subsection. A claim for palliative care is subject to the requirements of (c)--(n) of this section. If a claim for palliative care is controverted by the employer, the board may require an evaluation under (k) of this section regarding the disputed palliative care. A claim for palliative care may be heard by the board under AS 23.30.110.

In Phillip Weidner & Associates v. Hibdon, 989 P.2d 727, 732 (Alaska 1999), the Alaska Supreme Court held, within the first two years after an injury, an injured worker may chose to follow her doctor’s advice, “so long as the choice of treatment is reasonable.”  Id. 

However, where the claimant presents credible, competent evidence from his or her treating physician that the treatment undergone or sought is reasonably effective and necessary for the process of recovery, and the evidence is corroborated by other medical experts, and the treatment falls within the realm of medically accepted options, it is generally considered reasonable.  If the employee makes this showing, the employer is faced with a heavy burden – the employer must demonstrate to the Board that the treatment is neither reasonable and necessary, nor within the realm of acceptable medical options under the particular facts.  It is not the Board’s function to choose between reasonable, yet competing, medically acceptable treatments.  Rather, the Board must determine whether the actual treatment sought by the injured employee is reasonable.  Id. 

The board retains discretion not to award continued care or treatment or to authorize care or treatment or to authorize care or treatment different from that specifically requested based on requirements demonstrated either by employee's raised and unrebutted presumption of compensability, or by preponderance of evidence, as further informed in each case by the board's experience, judgment, observations, unique or peculiar facts of case, and inferences drawn from those factors.  See, Municipality of Anchorage, v. Carter, 818 P. 2d 661 (Alaska 1991).   

The language “process of recovery” allows the board to authorize continuing care beyond two years after date of injury but does not preclude an award for purely palliative care where evidence establishes such care promotes an employee's recovery from individual attacks caused by chronic condition.  Id.  However, such language also means the board may disallow a claimant’s claim for continuing care if it does not promote recovery from the original injury or aid in an employee’s chronic condition.  In Carter, the Alaska Supreme Court held the Alaska Workers’ Compensation Act does not require the board to provide “continuing or palliative care in every instance.  Rather, the statute grants the Board discretion to award such ‘indicated’ care ‘as the process of recovery may require.” The Court continued “the process of recovery” allows for palliative care when such care enables an employee's recovery from individual attacks caused by a chronic condition.  Id. at 666.


In Hibdon the Court also noted “when the Board reviews a claim for continued treatment beyond two years from the date of injury, it has discretion to authorize “indicated” medical treatment “as the process of recovery may require.”  Id.   “Because the treatment was provided more than two years after the injury, the board's inquiry should not have been limited to whether the treatment sought is reasonable and necessary, but should have been expanded, as it had the discretion to choose among reasonably effective medical treatment alternatives, as the process of recovery requires.” Voorhees Concrete Cutting v. Monzulla, AWCAC Decision No. 068 at fn.36 (February 4, 2008).  Given this discretion, the Board is not limited to reviewing the reasonableness and necessity of the particular treatment sought, but has some latitude to choose among reasonable alternatives.  Carter at 665.    

AS 23.30.395. Definitions

. . . 

(16) “disability” means incapacity because of injury to earn the wages which the employee was receiving at the time of injury in the same or any other employment; 

(27) “medical stability” means the date after which further objectively measurable improvement from the effects of the compensable injury is not reasonably expected to result from additional medical care or treatment, notwithstanding the possible need for additional medical care or the possibility of improvement or deterioration resulting from the passage of time; medical stability shall be presumed in the absence of objectively measurable improvement for a period of 45 days; this presumption may be rebutted by clear and convincing evidence; 


(28) “palliative care” means medical care or treatment rendered to reduce or moderate temporarily the intensity of pain caused by an otherwise stable medical condition, but does not include those medical services rendered to diagnose, heal, or permanently alleviate or eliminate a medical condition; . . . .


AS 23.30.110. Procedure on claims


. . . .
(g) An injured employee claiming or entitled to compensation shall submit to the physical examination by a duly qualified physician which the board may require. The place or places shall be reasonably convenient for the employee. The physician or physicians as the employee, employer, or carrier may select and pay for may participate in an examination if the employee, employer, or carrier so requests. Proceedings shall be suspended and no compensation may be payable for a period during which the employee refuses to submit to examination.
8 AAC 45.084. Medical travel expenses.
(a) This section applies to expenses to be paid by the employer to an employee who is receiving or has received medical treatment.

(b) Transportation expenses include

(1) a mileage rate, for the use of a private automobile, equal to the rate the state reimburses its supervisory employees for travel on the given date if the usage is reasonably related to the medical examination or treatment; 

(2) the actual fare for public transportation if reasonably incident to the medical examination or treatment; and 

(3) ambulance service or other special means of transportation if substantiated by competent medical evidence or by agreement of the parties. 

(c) It is the responsibility of the employee to use the most reasonable and efficient means of transportation under the circumstances. If the employer demonstrates at a hearing that the employee failed to use the most reasonable and efficient means of transportation under the circumstances, the board may direct the employer to pay the more reasonable rate rather than the actual rate.

(d) Transportation expenses, in the form of reimbursement for mileage, which are incurred in the course of treatment or examination are payable when 100 miles or more have accumulated, or upon completion of medical care, whichever occurs first.

(e) A reasonable amount for meals and lodging purchased when obtaining necessary medical treatment must be paid by the employer if substantiated by receipts submitted by the employee. Reimbursable expenses may not exceed the per diem amount paid by the state to its supervisory employees while traveling.

AS 23.30.155. Payment of compensation
(a) Compensation under this chapter shall be paid periodically, promptly, and directly to the person entitled to it, without an award, except where liability to pay compensation is controverted by the employer. To controvert a claim, the employer must file a notice, on a form prescribed by the director, stating

(1) that the right of the employee to compensation is controverted; 

(2) the name of the employee; 

(3) the name of the employer; 

(4) the date of the alleged injury or death; and 

(5) the type of compensation and all grounds upon which the right to compensation is controverted. 

(b) The first installment of compensation becomes due on the 14th day after the employer has knowledge of the injury or death. On this date all compensation then due shall be paid. Subsequent compensation shall be paid in installments, every 14 days, except where the board determines that payment in installments should be made monthly or at some other period.

. . . 

(d) If the employer controverts the right to compensation, the employer shall file with the division and send to the employee a notice of controversion on or before the 21st day after the employer has knowledge of the alleged injury or death. If the employer controverts the right to compensation after payments have begun, the employer shall file with the division and send to the employee a notice of controversion within seven days after an installment of compensation payable without an award is due. When payment of temporary disability benefits is controverted solely on the grounds that another employer or another insurer of the same employer may be responsible for all or a portion of the benefits, the most recent employer or insurer who is party to the claim and who may be liable shall make the payments during the pendency of the dispute. When a final determination of liability is made, any reimbursement required, including interest at the statutory rate, and all costs and attorney fees incurred by the prevailing employer, shall be made within 14 days after the determination.

(e) If any installment of compensation payable without an award is not paid within seven days after it becomes due, as provided in (b) of this section, there shall be added to the unpaid installment an amount equal to 25 percent of the installment. This additional amount shall be paid at the same time as, and in addition to, the installment, unless notice is filed under (d) of this section or unless the nonpayment is excused by the board after a showing by the employer that owing to conditions over which the employer had no control the installment could not be paid within the period prescribed for the payment. The additional amount shall be paid directly to the recipient to whom the unpaid installment was to be paid.

(f) If compensation payable under the terms of an award is not paid within 14 days after it becomes due, there shall be added to that unpaid compensation an amount equal to 25 percent of the unpaid installment. The additional amount shall be paid at the same time as, but in addition to, the compensation, unless review of the compensation order making the award as provided under AS 23.30.008 and an interlocutory injunction staying payments is allowed by the court. The additional amount shall be paid directly to the recipient to whom the unpaid compensation was to be paid.

. . .

(p) An employer shall pay interest on compensation that is not paid when due. Interest required under this subsection accrues at the rate specified in 
AS 23.09.070(a) that is in effect on the date the compensation is due.

The Alaska Supreme Court in Childs v. Copper Valley Elec. Ass’n, 860 P.2d 1184, 1189 (Alaska 1993), stated “An employer has always been able to rebut the presumption of compensability with an expert opinion that ‘the claimant's work was probably not a substantial cause of the disability’” (Citation omitted).  The Court went on to say “If medical experts have ruled out work-related causes for an employee's injury, then Wolfer and Grainger do not require that these experts also offer alternative explanations” (Id.).  Further a medical expert’s opinion is not inconclusive simply because the expert did not state his/her opinion in absolute terms.  (Id).  The Court relied, in part, on  3 Arthur Larson, The Law of Workmen's Compensation § 80.32, at 15-834 through -835 (1992) (“The weight of [medical] testimony ... should not be too sharply discounted because of the disposition of the highly trained scientific mind to refrain from unqualified statements or opinions on such matters as causation.”). 

The Alaska Supreme Court in Harp v. Arco Alaska, Inc., 831 P. 2d 352, 358 (Alaska 1992), held an employer must have specific evidence for a good faith controversion under 
AS 23.30.155(d):  

A controversion notice must be filed in good faith to protect an employer from imposition of a penalty. . . . For a controversion notice to be filed in good faith, the employer must possess sufficient evidence in support of the controversion that, if the claimant does not introduce evidence in opposition to the controversion, the Board would find that the claimant is not entitled to benefits.   
Id. at 358.   

In Municipality of Anchorage v. Monfore, AWCAC Decision No. 081 (June 18, 2008), the Commission stated evidence in support of a controversion must be examined in isolation and without determination of credibility, when determining whether the evidence in support of the controversion is substantial evidence sufficient to rebut the presumption of compensability.   In Bailey v. Texas Instruments Inc., 111 P.3d 321, 326 (Alaska 2005),  the Alaska Supreme Court held that the opinion of a medical witness can provide substantial evidence sufficient to allow an employer to prevail at hearing if it were uncontradicted, and such an opinion is substantial evidence  to support a controversion in good faith.  Id. at 326.   

In Mayflower Contract Services, Inc. v. Redgrave, AWCAC Decision No. 141 (December 14, 2010), the Commission stated 

Recently, we outlined the analysis that the board must engage in before making a determination that a controversion is frivolous or unfair within the meaning of AS 23.30.155(o):

First, examining the controversion, and the evidence on which it was based in isolation, without assessing credibility and drawing all reasonable inferences in favor of the controversion, the board must decide if the controversion is a “good faith” controversion. Second, if the board concludes that the controversion is not a good faith controversion, the board must decide if it is a controversion that is frivolous or unfair. If the controversion lacks a plausible legal defense or lacks the evidence to support a fact-based controversion, it is frivolous; if it is the product of dishonesty, fraud, bias, or prejudice, it is unfair. But, to find that a frivolous controversion was issued in bad faith requires a third step — a subjective inquiry into the motives or belief of the controversion author (State, Department of Education v. Ford, AWCAC Decision No. 133, at 37-38 (April 9, 2010)). 


AS 23.30.185.  Compensation for temporary total disability
In case of disability total in character but temporary in quality, 80 percent of the injured employee's spendable weekly wages shall be paid to the employee during the continuance of the disability. Temporary total disability benefits may not be paid for any period of disability occurring after the date of medical stability.

AS 23.30.187.  Effect of unemployment benefits 
Compensation is not payable to an employee under AS 23.30.180 or 23.30.185  for a week in which the employee receives unemployment benefits.

AS 23.30.190.  Compensation for permanent partial impairment; rating guides
(a) In case of impairment partial in character but permanent in quality, and not resulting in permanent total disability, the compensation is $177,000 multiplied by the employee's percentage of permanent impairment of the whole person. The percentage of permanent impairment of the whole person is the percentage of impairment to the particular body part, system, or function converted to the percentage of impairment to the whole person as provided under (b) of this section. The compensation is payable in a single lump sum, except as otherwise provided in AS 23.30.041 but the compensation may not be discounted for any present value considerations.

(b) All determinations of the existence and degree of permanent impairment shall be made strictly and solely under the whole person determination as set out in the American Medical Association Guides to the Evaluation of Permanent Impairment, except that an impairment rating may not be rounded to the next five percent. The board shall adopt a supplementary recognized schedule for injuries that cannot be rated by use of the American Medical Association Guides.

(c) The impairment rating determined under (a) of this section shall be reduced by a permanent impairment that existed before the compensable injury. If the combination of a prior impairment rating and a rating under (a) of this section would result in the employee being considered permanently totally disabled, the prior rating does not negate a finding of permanent total disability.

8 AAC 45.142.  Interest. 

(a)  If compensation is not paid when due, interest must be paid at the rate established in AS 45.45.010 for an  Injury that occurred before July 1, 2000, and at the rate established in AS 09.30.070(a) for injury that occurred on or after July 1, 2000.  If more than one installment of compensation is past due, interest must be paid from the date each installment of compensation was due, until paid.  If compensation for a past period is paid under an order issued by the board, interest on the compensation awarded must be paid from the due date of each unpaid installment of compensation.

(b) The employer shall pay the interest

(1) on late-paid time-loss compensation to the employee. . . .

. . .

(2) on late-paid medical benefits to 

(A) the employee . . . if the employee has paid the provider or the medical benefits; 

(B) to an insurer, trust, organization, or government agency, if the insurer, trust, organization, or government agency has paid the provider of the medical benefits; or 

(C) to the provider if the medical benefits have not been paid.

The Alaska Supreme Court has explained how interest is to be calculated and applied in workers’ compensation cases in more than one case.  See, e.g., Land & Marine Rental Co. v. Rawls, 686 P.2d 1187 (Alaska 1984) (holding a workers' compensation award, or any part, shall accrue lawful interest from the date it should have been paid); Childs v. Copper Valley Electric Association, 860 P.2d 1184, 1191 (Alaska 1993)( interest recognizes the time value of money and is an incentive to employers to pay benefits timely); Moretz v. O’Neill Investigations, 783 P.2d 764, 765 (Alaska 1989)(it is an economic fact that money awarded for any reason is worth less the later it is received and so workers' compensation claimants are entitled to the time value of the compensation for their injuries).   

AS 23.30.145. Attorney fees
(a) Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 percent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 percent of all sums in excess of $1,000 of compensation. When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded. When the board advises that a claim has not been controverted, but further advises that bona fide legal services have been rendered in respect to the claim, then the board shall direct the payment of the fees out of the compensation awarded. In determining the amount of fees the board shall take into consideration the nature, length, and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries.

In Childs v. Copper Valley Elec. Ass’n,  860 P.2d 1184, 1190  (Alaska 1993), the Alaska Supreme Court held “ attorney's fees in workers' compensation cases should be fully compensatory and reasonable, in order that injured workers have competent counsel available to them.”  Nonetheless, when Employee does not prevail on all issues, attorney’s fees should be based on the issues on which Employee prevailed.  

In Harnish Group, Inc. v. Moore, 160 P.3d 146 (Alaska 2007), the Alaska Supreme Court discussed how and under which statute attorney’s fees may be awarded in workers’ compensation cases.  A controversion (actual or in fact) is required for the board to award fees under AS 23.30.145(a).   “In order for an employer to be liable for attorney’s fees under AS 23.30.145(a), it must take some action in opposition to the employee’s claim after the claim is filed.”  Id. at 152.   Fees may be awarded under AS 23.30.145(b) when an employer “resists” payment of compensation and an attorney is successful in the prosecution of the employee’s claims.  Id.  In this latter scenario, reasonable fees may be awarded.  Id. at 152-153.  

In Lewis-Walunga v. Municipality of Anchorage, AWCAC Decision No. 123 (December 28, 2009), the Commission stated “AS 23.30.145(a) establishes a minimum fee, but not a maximum fee.  A fee award under AS 2.330.145(a), if in excess of the statutory minimum fee, requires the board to consider the “nature, length, and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries.”  Id.

When an employer controverts a benefit and the employee has to file a claim to recover benefits, subsequent payments, though voluntary, are equivalent to a Board award, because the efforts of the employee’s counsel were instrumental to inducing it.  Childs v. Copper Valley Electric Ass’n, 860 P.2d 1184 (Alaska 1993).  See also State, Dep’t of Highways v. Brown, 600 P.2d 9, 12 (Alaska 1979) (holding where the employer apparently thought resisting the claim any further would lead to a Board decision in the employee’s favor, a voluntary payment of benefits constitutes an “award”).

The board regularly considers the experience of an employee’s attorney in awarding fees.  For example, in Bernadine Silva v. State of Alaska, AWCB Decision No. 10-0003(January 9, 2010), Joseph Kalamarides, an experienced workers’ compensation attorney was awarded $350.00 per hour.   In Scott E. Linke v. Wasser & Winters Co., Inc., AWCB Decision No.  09-0202 (December 23, 2009), Michael J. Patterson, another experienced workers’ compensation attorney, was awarded $340.00 per hour.   In Andrew Mullen v. Municipality of Anchorage, AWCB Decision No. 10-0171 (October 14, 2010), Eric Croft, an inexperienced workers’ compensation attorney was awarded $225.00 per hour, and his experienced paralegal was awarded $150.00 per hour.  

8 AAC 45.180.  Costs and attorney's fees.
(a) This section does not apply to fees incurred in appellate proceedings.

(b) A fee under  AS 23.30.145(a) will only be awarded to an attorney licensed to practice law in this or another state. An attorney seeking a fee from an employer for services performed on behalf of an applicant must apply to the board for approval of the fee; the attorney may submit an application for adjustment of claim or a petition. An attorney requesting a fee in excess of the statutory minimum in AS 23.30.145(a) must (1) file an affidavit itemizing the hours expended, as well as the extent and character of the work performed, and (2) if a hearing is scheduled, file the affidavit at least three working days before the hearing on the claim for which the services were rendered; at the hearing, the attorney may supplement the affidavit by testifying about the hours expended and the extent and character of the work performed after the affidavit was filed. If the request and affidavit are not in accordance with this subsection, the board will deny the request for a fee in excess of the statutory minimum fee, and will award the minimum statutory fee.

. . . .

(e) Fee contracts are not enforceable unless approved by the board. The board will not approve attorney's fees in advance in excess of the statutory minimum under AS 23.30.145.

(f) The board will award an applicant the necessary and reasonable costs relating to the preparation and presentation of the issues upon which the applicant prevailed at the hearing on the claim. The applicant must file a statement listing each cost claimed, and must file an affidavit stating that the costs are correct and that the costs were incurred in connection with the claim. The following costs will, in the board's discretion, be awarded to an applicant:

(1) costs incurred in making a witness available for cross-examination; 

(2) court reporter fees and costs of obtaining deposition transcripts; 

(3) costs of obtaining medical reports; 

(4) costs of taking the deposition of a medical expert, provided all parties to the deposition have the opportunity to obtain and review the medical records before scheduling the deposition; 

(5) travel costs incurred by an employee in attending a deposition prompted by a Smallwood objection; 

(6) costs for telephonic participation in a hearing; 

(7) costs incurred in securing the services and testimony, if necessary, of vocational rehabilitation experts; 

(8) costs incurred in obtaining the in-person testimony of physicians at a scheduled hearing; 

(9) expert witness fees, if the board finds the expert's testimony to be relevant to the claim; 

(10) long-distance telephone calls, if the board finds the call to be relevant to the claim; 

(11) the costs of a licensed investigator, if the board finds the investigator's services to be relevant and necessary; 

(12) reasonable costs incurred in serving subpoenas issued by the board, if the board finds the subpoenas to be necessary; 

(13) reasonable travel costs incurred by an applicant to attend a hearing, if the board finds that the applicant's attendance is necessary; 

(14) fees for the services of a paralegal or law clerk, but only if the paralegal or law clerk 

(A) is employed by an attorney licensed in this or another state; 

(B) performed the work under the supervision of a licensed attorney; 

(C) performed work that is not clerical in nature; 

(D) files an affidavit itemizing the services performed and the time spent in performing each service; and 

(E) does not duplicate work for which an attorney's fee was awarded; 

(15) duplication fees at 10 cents per page, unless justification warranting awarding a higher fee is presented; 

(16) government sales taxes on legal services; 

(17) other costs as determined by the board. 

(g) Costs incurred in attending depositions not necessitated by a Smallwood objection may be awarded only where the board finds that attendance at the deposition was reasonable.

(h) Board approval of an attorney fee is not required if the fee is paid by the employer to the employer's attorney.

ANALYSIS

1. Is Employee entitled to ongoing temporary total disability (TTD) benefits?

Employee seeks ongoing TTD, contending she is unable to work as a result of her injury with Employer.  Temporary time loss may be paid by statute only until Employee reaches medical stability, and TTD may not be paid for any week in which Employee received Unemployment benefits.  

Employee relies on her own testimony, the testimony of her siblings, and the testimony of Dr. Dart (her treating physician), who opined she is not able to work at this time as a result of the work injury, to establish the necessary link between work and her disability to raise the presumption of compensability.  Since an employee need make only a preliminary link between work and her ongoing disability to raise the presumption of compensability, the  proffered testimony is sufficient for Employee to make the necessary link and thus has raised the presumption her claim for ongoing TTD is compensable.   

Once an Employee has made the necessary link between work and disability to raise the presumption, an Employer must then rebut the presumption with substantial evidence.  If Employer has a medical opinion which rules out work as the substantial cause of Employee’s disability, this will be substantial evidence rebutting the presumption.  The evidence of Employer’s expert is viewed in isolation and is not weighed for credibility.   

Here, Dr. Schilperoort opined in October 2007 Employee was medically stable, without any PPI, and able to return to her usually and customary work without restriction.  Although Employee contends Dr. Schilperoort’s opinion is without scientific basis, his opinion is viewed in isolation at this point and is not judged for credibility at this juncture.  Dr. Schilperoort was an orthopedic physician and Employer is entitled to rely on the opinion of its expert.  

Once the presumption of compensability is rebutted by the Employer, then Employee must prove her claim by a preponderance of the evidence.  Employee cannot establish by a preponderance of the evidence she is still disabled as a result of the work injury.  The preponderance of the evidence establishes Employee was medically stable in 2008.    Dr. Dart, Employee’s treating doctor, released her to return to work for both Employer and Sno-Pak on April 21, 2008, for Quality Assurance work with a lifting restriction of ten pounds.    Employee returned to work in April 2008 for Sno-Pak doing quality assurance work.  She worked the entire season and was eligible for rehire the next season.  She also held several subsequent jobs and collected unemployment benefits.     Dr. Dart and Ms. Kimball agree Employee is able to work within the work restrictions Dr. Dart placed on her when he released her to work with Sno-Pak in April 2008.  Employer properly terminated TTD benefits as of April 21, 2008, when Dr. Dart released Employee to her usual and customary work in quality assurance with a lifting restriction.  Employee returned to work at Sno-Pak doing quality assurance work and was eligible for rehire.    

Further, Dr. Rosenbaum indicated Employee is medically stable until such a time as she decides she will have back surgery.  Her condition has not had any objectively measurably improvement for a period longer than 45 days and her condition is not expected to change even with additional medical treatment other than surgery which Employee declines.  Drs. Puziss and Rosenbaum state her condition will not improve without surgery and Employee is adamant she will not have surgery.  Therefore, the preponderance of the evidence demonstrates Employee is medically stable and has been since April 20, 2008.  She is not entitled to any additional TTD. 

2. Is Employee entitled to ongoing medical treatment?
Employee seeks continuing physical therapy and osteopathic manipulations, contending these treatments make her feel better, even though she also asserts she is unable to work as a result of her work injury.  Under Hibdon an employee is entitled to rely on her treating physician’s recommendations for treatment in the first two years following the date of injury.  The board has authority to determine if continuing care beyond two years is reasonable and necessary.  Palliative care after two years may be awarded if it promotes the process of recovery or enables an employee to continue working or participating in a reemployment plan.  

Employee has established, through her testimony and the testimony of Dr. Dart, her osteopathic manipulations and physical therapy appointments have been effective and reasonable for the process of recovery.   The treatments by Dr. Dart and Ms. Kimball enabled Employee to return to work in April 2008 with Sno-Pak and several other subsequent jobs.  Both Dr. Dart and Ms. Kimball feel Employee gets ongoing benefit from their treatments even though Employee has stopped working and is no longer looking for work.   Their treatments helped Employee while she was caring for her terminally ill husband and following his death in 2009.   This evidence establishes the presumption that Employee’s treatment to date and into the future is reasonable and necessary.

Employer must rebut the presumption with substantial evidence once Employee establishes the connection between the medical treatment and her work injury and the need for ongoing treatment.  Employer presented substantial evidence through its EME with Drs. Schilperoort and Green Employee needed no additional medical treatment after 2008, when in October 2007 Dr. Schilperoort opined Employee was medically stable, per the August 2007 MRI and the September 2007 EMG studies, with no additional need for treatment as Employee had returned to pre-injury status.  This report is reviewed in isolation and without regard to credibility.   The October 2007 addendum from Dr. Schilperoort ruled out work as a cause for any ongoing disability Employee might have and is substantial evidence rebutting the presumption of compensability.

Once Employer has rebutted the presumption of compensability,  the burden of proof shifts back to Employee to prove her claim by a preponderance of the evidence.  Employee has demonstrated she was entitled to osteopathic manipulations and physical therapy for the first two years post-injury or treatment through March 2009, since no physician indicated the physical therapy or osteopathic manipulations provided through March 2009 were outside the realm of reasonable and necessary medical treatment.  Therefore, such treatment is compensable.  Because the medical treatment through March 2009 is compensable, Employee is entitled to reimbursement for transportation costs associated with her medical treatments through March 2009.

However, Employee has not proven by a preponderance of the evidence she is entitled to ongoing osteopathic manipulations or physical therapy after March 2009.    Although Employee’s physician Dr. Dart stated his osteopathic manipulations and her ongoing physical therapy were helpful to Employee, his testimony is not sufficient to establish by a preponderance of the evidence Employee needs continuing osteopathic manipulation and/or ongoing physical therapy.  The preponderance of the evidence by way of both the EME and the SIMEs demonstrate Employee no longer needs either osteopathic manipulations or ongoing physical therapy after March 2009.    Both SIME physicians, in July 2009, opined Employee no longer needed either physical therapy or osteopathic manipulations because she had received maximum benefit from these treatments.  The EME in 2007 stated Employee has reached medical stability and did not need further treatment.   The evidence establishes the osteopathic manipulations and physical therapy did not provide Employee with any relief or long-term benefit.   The preponderance of the evidence is these treatments, after March 2009, were no longer promoting the process of recovery.  Furthermore, according to Employee these treatments (osteopathic manipulations and physical therapy) did not enable her to continue to work or provide her with any relief from chronic pain.  Therefore, the preponderance of the evidence establishes Employee is not entitled to any additional osteopathic manipulations or physical therapy after March 2009.  These treatments were purely palliative according to Drs. Dart, Rosenbaum and Puziss.    Moreover, no physician has certified the osteopathic manipulations and physical therapy after March 2009, have enabled Employee to work, participate in a rehabilitation plan, or alleviated her chronic pain.  Therefore, ongoing osteopathic manipulations and physical therapy after March 2009 are not compensable for the 2007 work injury.  

The two SIME physicians agreed Employee might benefit from surgery but Employee has been adamant she does not want surgery.   The physicians both agree this is the only curative treatment available to Employee.  Should Employee decide she wants to have surgery, the preponderance of the evidence establishes she is entitled to surgery as a result of her work injury.  Otherwise, she is not entitled to any ongoing medical treatment for the work injury.

3. Is Employee entitled to a finding of unfair and frivolous controversion and a penalty?

Employee asserts Employer’s controversions were frivolous and unfair and entitle her to a penalty on all benefits, paid or due and owing.  Employee asserts the controversions are invalid because, in large part, the EME physician did not base his opinion on sound scientific principles.  

In determining whether a controversion is frivolous and unfair, the Commission, in Monfore,  stated it was necessary to review the evidence in support of the controversion in isolation and without regard to credibility.  In Bailey, the Alaska Supreme Court held the opinion of Employer’s  medical expert is sufficient to establish substantial evidence the disability is not work related for purposes of a controversion, if the evidence were uncontradicted at hearing enabling the Employer to prevail.  In Harp, the Court stated a controversion is in good faith if the employer possessed sufficient information “that if the claimant does not introduce evidence in opposition …  the claimant is not entitled to benefits.”   The Board has applied the Court's reasoning from Harp to its decisions concerning allegations of frivolous and unfair controversions, under AS 23.30.155 (See, e.g., Waddell v. Robert Banks, D.C., AWCB Decision No. 98-0206 (August 11, 1998); Stair v. Pool Arctic Alaska Drilling, AWCB Decision No. 98-0092 (April 13, 1998)).   

Employer resisted Employee’s claim for continuing medical benefits through controversions, based largely on the opinions of Dr. Schilperoort. Dr. Schilperoort’s evidence is viewed in isolation and without a determination of credibility to determine if it is sufficient to support the controversions.   Dr. Schilperoort’s opinion provides substantial evidence Employee’s continuing medical problems are not related to her 2007 work injury.  There is nothing in his opinion which would indicate Employer should not rely on it.  Employer is entitled to rely on its expert’s opinion Employee’s ongoing disability is not work related.   Thus, the controversions were supported by substantial evidence and had a rational basis, under AS 23.30.155(d).    Because the controversions were based on substantial evidence, the controversions were not unfair or frivolous.  Accordingly, Employer’s controversions were in good faith and no penalties are due under AS 23.30.155(e).  

4. Is Employee entitled to interest on any benefits?

Employee claims she is entitled to interest on the TTD benefits paid by Employer following the SIME and the deposition of Dr. Rosenbaum.   Employer paid Employee TTD from the date of controversion (October 30, 2007) through April 21, 2008, the date on which Dr. Rosenbaum agreed Employee was medically stable if she did not elect to have surgery.  Employer did not pay Employee interest on this late paid TTD – a period of 24 weeks and 5 days.  

The Alaska Supreme Court has held a workers' compensation award must accrue lawful interest from the date it should have been paid and money has a time value making it less valuable the later it is paid.  Interest, therefore, on late paid benefits is mandatory, both to recompense Employee for the lost value of untimely benefits and to encourage employers to pay benefits promptly.  When Employer elected to pay Employee additional TTD benefits following Dr. Rosenbaum’s deposition in March 2010, it should have automatically included interest since Employee had to wait more than two years for this TTD to be paid.   Employee is entitled to interest at the statutory rate of 9.25 per cent (statutory rate for 2007) on the late paid TTD.  If any invoices were untimely paid to Employee’s medical providers (for treatment up to March 2009), those providers are also entitled to be paid interest at the statutory rate on the late paid invoices.   

5. Is Employee entitled to any attorney’s fees?

(a). Attorneys’ Fees

Employee seeks an award of $52,896.00 in attorney’s fees based on an hourly rate of $320.00, $4,590.00 for paralegal fees based on an hourly rate of $150.00, and $10,988.79 in costs.  Employer controverted Employee’s claim on four occasions necessitating any award of fees and costs be analyzed under AS 23.30.145(a).   Therefore, an award of fees and costs “may be allowed only on the amount of compensation controverted and awarded.”    The law further requires consideration of “the nature, length and complexity of the services performed” and the “benefits resulting from the services.”   An award of attorney fees and costs must reflect the contingent nature of workers’ compensation proceedings, and fully but reasonably compensate attorneys for services performed on issues for which the injured worker prevails. The experience and skills exercised on behalf of injured workers is taken into account, to compensate their attorneys accordingly.  

The issues at hearing were not complex, although medical evidence was necessary, nor did the issues involve novel legal theories or were otherwise extraordinary.  Employee prevailed on some of her claims and did not prevail on others.   Employer controverted benefits in 2007 and Employee retained counsel who subsequently got Employee some additional TTD benefits but not the extent of TTD sought.  Counsel for Employee also obtained some additional medical treatment, but again not to the extent Employee sought.  In addition, Counsel  obtained interest on the late paid benefits for Employee but did not succeed on her claim for a finding Employer’s controversions were unfair and frivolous.   Employee’s attorney thus provided some beneficial services to Employee which resulted in Employee receiving additional benefits from Employer.  Therefore, Employee is entitled to some of the attorney’s fees and costs she has requested but not all.

Employee seeks to have her attorney paid at the rate of $320.00 per hour and Employer objects.  Attorneys who have lengthy experience practicing workers’ compensation law are routinely awarded $350.00 per hour while newer attorneys with limited experience in workers’ compensation law have been awarded $225.00 per hour.  Employee’s counsel, while an experienced attorney, has been practicing workers’ compensation law for only five years, putting her somewhere in the middle of the hourly rate spread.  Therefore, Employee will be awarded an hourly rate of $295.00 as a reasonable fee for someone with her legal experience and her experience practicing workers’ compensation law.   

Employer contends Employee’s attorney billed for duplicate time, for time spent on issues unrelated to issues for hearing, and for excessive time for research.  Specifically, Employee’s attorney billed time on August 5, August 16, August 24 and September 14, 2010, for matters relating to Employee’s reemployment process which was not at issue.  Therefore, 9.7 hours of attorney’s time will be disallowed.  On December 18 and December 23, 2009 and on June 3 and June 4, 2010, Employee’s attorney billed twice for the same activity so .2 hour will be disallowed.  The parties agreed a .5 billing was in error and so Employee’s attorney’s time will be reduced.  The total reduction in time for Employee’s attorney is 9.7 hours reducing the allowed hours to 154.9.  

Employer objected to excessive contacts between Employee’s attorney and Employee’s physical therapist noting a total of 45 contacts which far exceeded the amount of time Employee’s attorney spent with her client, Employee.  While this discrepancy is disconcerting, nonetheless, the time spent with the physical therapist appears to have been related to the development of Employee’s claim and perhaps was beneficial to Employee’s success on some issues at hearing.  Therefore, the time will be allowed.

Employer also objected to the amount of time Employee’s attorney spent on Westlaw and medical research far in excess of the time an experienced workers’ compensation attorney would have spent on legal and medical issues which were not complex and not relevant to the ultimate resolution of Employee’s claims.  However, since the hourly rate for Employee’s attorney has been reduced to $295.00 per hour, the time will be allowed.  

Employee succeeded at hearing in receiving additional TTD through April 2008 but not any additional TTD,  in receiving additional medical treatment through March 2009 but not beyond,  in receiving interest on untimely paid benefits, and in obtaining a PPI rating.  Employee did not succeed in getting as much TTD or medical treatment she sought nor did she succeed on the issue of penalty for allegedly frivolous controversions.  Therefore, the bill for Employee’s attorney’s time will be reduced by 20%.  Employee sought a total of 165.3 hours which is reduced to 154.9 hours which at $295.00 per hour comes to $45,695.50.   A 20% reduction reduces the attorney’s fees bill to $36,556.40.   

 (b). Costs

Employer has objected to some of the time and the hourly rate charged for Employee’s paralegal.  Employee’s attorney failed to have her paralegal complete an affidavit regarding her fees, time spent, and experience and, therefore, Employee could be denied recovery of any of fees for her paralegal per the regulations.   However, some of the services rendered by attorney’s paralegal have been of some benefit to Employee and so will be allowed.  Nonetheless, Employee’s paralegal’s billing rate is $150 per hour which is a rate awarded for experienced paralegals in the workers’ compensation area.  Since this paralegal’s experience is unknown this rate is not reasonable.  Employee will be awarded $95.00 per hour as a reasonable rate for a paralegal with unknown credentials.   In addition, Employee’s attorney and her paralegal billed for the same activity on October 21, 2009 and October 29, 2009 so the paralegal’s time (.5) will be disallowed. The total reduction from the billed time for Employee’s paralegal is .5, leaving a total paralegal time to be 30.1 hours at $95.00 per hour for a total of $2,859.50.    

Employee also seeks reimbursement for a number of costs which are not authorized under the Act or for which the cost is not reasonable.   Employee seeks reimbursement of Westlaw and medical research in the amount of $772.36, which are costs not authorized by regulation (8 AAC 45.180(f)) and, therefore, will be disallowed.   In addition, the expert witness fee for the testimony of Teresa Kimball, physical therapist, at hearing will be disallowed.  Expert fees may be allowed “if the board finds the expert’s testimony to be relevant to the claim.” Id.   Ms. Kimball’s hearing testimony regarding Employee’s physical therapy duplicated her deposition testimony.  The bulk of her testimony was regarding Waddell’s signs which she did not use in her practice and for which her knowledge came from continuing education programs.  Her testimony was neither relevant nor helpful and so the fee will be disallowed.  

Employer objected to reimbursement for Employee’s travel to hearing and for Employee’s attorney’s travel for the depositions of various doctors and of Employee.  Employee’s presence at hearing was necessary and helpful.  The presence of the claimant at a hearing is helpful in ascertaining Employee’s credibility, among other things.   Her travel expenses are a bona fide expense to be reimbursed.   Furthermore, attendance at the various depositions by Employee’s attorney was important and beneficial to Employee and thus these expenses are also allowable.  

Employee’s costs will be reduced by $1,212.36 for the costs of Westlaw and other research and the witness fee for Ms. Kimball.  The total amount of costs sought is $10,988.79 which is reduced to $9,776.50. 

CONCLUSIONS OF LAW

1. Employee is not entitled to additional TTD, after 2008.

2. Employee is entitled to interest on TTD, paid after October 30, 2007.

3. Employee is not entitled to ongoing physical therapy or osteopathic treatment after March 2009, unless reasonably necessary to enable Employee’s participation in a reemployment plan.  Employee is entitled to lumbar surgery or other medical treatment, including ESI.

4. Employer’s controversions were neither frivolous nor unfair, and do not entitle Employee to a penalty on all benefits sought and those benefits paid to date.

5. Employee is entitled to attorney’s fees in the amount of $36,556.40 and costs including paralegal fees in the amount of $4,071.86.


ORDER

1. Employee’s claim for additional TTD is denied.

2.   Employee’s claim for interest on late paid TTD is granted. 

3.   Employee’s claim for ongoing physical therapy and osteopathic treatment is denied.

4.   Employer is ordered to pay benefits pursuant to AS 23.30.041(k) as long as Employee is properly engaged in the reemployment process.  

5.   Employer is ordered to provide Employee with the opportunity to be rated for PPI by the SIME physician Dr. Rosenbaum. 

6.  Employer is ordered to pay Employee transportation costs associated with the medical treatment approved in this decision.  No interest is due on the reimbursement of transportation costs since Employee did not provide a log until September 2010.

7.   Employee’s claim for penalty due to unfair or frivolous controversion is denied.

8.    Employee is awarded attorney’s fees in the amount of $36,556.40 and costs in the amount of $4,071.86.

Dated at Anchorage, Alaska on January 25, 2011.
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APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of MARIA ISABEL TORRES-SORIA , employee / applicant; v. ICICLE SEAFOODS, INC, employer; SEABRIGHT INSURANCE COMPANY, insurer/defendants; Case No. 200704165; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on January 25, 2011.






Sertram Harris, Clerk
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�Employee’s Report of Injury (ROI) does not identify a date of injury, although Employer signed the ROI on March 23, 2007.   Alaska Workers’ Compensation Board records identify the injury date as March 22, 2007.


� Exaggeration of symptoms (Rosenbaum depo. at 30-31).


� Dr. Schilperoort passed away on July 15, 2008 (Dr. Green, hearing). 
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