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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	REMEDIOS V. MOW, 

                                               Employee, 

                                               Applicant,          

                                               v. 

PETER PAN SEAFOODS, INC.

                                               Employer,

                                               and 

TOKIO MARINE c/o SEABRIGHT

INSURANCE CO.,

                                              Insurer,
                                              Defendants.
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	        INTERLOCUTORY  

        DECISION AND ORDER

        AWCB Case No.  200907878

        AWCB Decision No.  11-0051
         Filed with AWCB Anchorage, Alaska

         on  April 22, 2011

	
	)
	


Remedios Mow’s (Claimant) numerous Petitions to Strike medical records,
 three Petitions to produce or compel Physician Report forms 07-6102,
 two Petitions pertaining to Claimant’s deposition transcript,
 two Petitions to refer Employer for investigation,
 her Petition to Subpoena Employer to Produce and file medical reports, billings and payments,
 and her four petitions pertaining to expedited consideration of Dr. Prevost’s Motion to Quash,
 were heard in Anchorage, Alaska, on March 24, 2011.  Claimant appeared telephonically with her husband, Victor Mow, as her non-attorney representative.  Attorney Elise Rose represents the employer and insurer (collectively, Employer).  Adjuster Thomas Lampman also attended. Claimant testified by video deposition with the assistance of a Tagalog interpreter.  Claimant’s representative expressed Claimant’s intention to go forward at hearing in the absence of a Tagalog interpreter.
  No additional witnesses were called.  The record closed at the hearing’s conclusion on March 24, 2011.  

Also heard on March 24, 2011 were Claimant’s two Petitions for a second independent medical evaluation (SIME), which were granted in AWCB Decision No. 11-0043 April 13, 2011 (Mow II).
  The hearing on the merits of the claims was necessarily postponed to allow the SIME to take place.

ISSUES

Citing violations of AS 8.84.160, AS 11.56.610, AS 23.30.041, AS 23.30.070(b), AS 23.30.095(e), AS 23.30.095(h), AS 23.30.190, 8 AAC 45.052, 8 AAC 45.122, 8 AAC 45.510, 8 AAC 45.520, 8 AAC 45.525, Alaska Rules of Evidence 402, 403, or 702 by either Employer or medical providers, Claimant contends the following medical records and other non-medical report material contained in medical summaries should be stricken from the Board file:  (a) Dr. Lynne Adams Bell’s November 7, 2009 EME Report;  (b) Dr. Ballard’s January 29, 2009 Report; (c) Dr. Roderer’s October 13, 2009 medical record; (d) Dr.  Prevost’s September 29, 2009 medical record;  (e) Dr. Prevost’s October 14, 2009 medical record; (f) Dr. Franklin’s MRI Report; (g) Adjuster Thomas Lampman’s December 21, 2009 letter to Dr. Prevost containing Dr. Prevost’s reply; (h) All physical therapy notes; (i) Dr. Carreira’s May 28, 2010 letter; (j) Portinos of Dr. Maldonado’s February 18, 2010 x-ray report;  (j) Dr. Shapiro’s July 8, 2010 Diagnosis; and (k) Dr. Kaplan’s “Treatment Plan,” PPI and Evaluation Report.
Employer contends Claimant’s petitions to strike are baseless, all medical records were filed on medical summaries and are appropriately a part of the Board’s file, all are relevant, and if the medical reports are stricken, there would be no evidence upon which the Board could find compensability, thereby necessitating dismissal of virtually all Claimant’s claims.  Employer contends Claimant’s allegations either misrepresent the facts or reflect a misunderstanding of the statutes and regulations

1) Should the designated medical records be stricken from the Board file?

Claimant contends all medical records must be accompanied by Physician Report Form 07-6102, and the Board should order the physicians to provide, or compel Employer to produce Physician Report Form 07-6102 for each and every medical record filed.  Alternatively, Claimant contends Employer’s defenses should be dismissed.  Employer contends all physician chart notes, records and reports were received, served on Claimant and filed with the Board, all physicians have been paid with the exception of the Providence Alaska Medical Center (PAMC) emergency room (ER) visit for a nosebleed and Dr. Kaplan’s report, and Claimant’s allegations and prayers for relief are without merit.

2) Should Employer or the designated physicians be compelled to file Physician Report Forms 07-6102, or alternatively, should Employer’s defenses be dismissed?

Claimant contends the Board should order the employer to file a “regular, full-sized certified deposition transcript, signed by the court reporter” of Claimant’s June 25, 2010 deposition, and serve a copy on Claimant; order the court reporter to correct specific “errors and irregularities” in the transcript; order the court reporter to attach a Certification to the deposition indicating Claimant requested review, and to furnish Claimant a certified transcript for review, make changes and sign.  Employer contends the alleged “errors and irregularities” Claimant cites, and the changes she seeks to make to her deposition answers have been filed by Claimant with the Board, and should be attached to the deposition, rather than an order issued to amend the deposition.  Employer further contends Claimant’s Petition and its attachments demonstrate Claimant has had an opportunity to examine fully the deposition transcript and make changes, she has been provided with both a condensed and full-sized copy of the original transcript, and since Claimant’s husband has admitted he does not speak Tagalog, there is no basis for his allegations the Tagalog interpreter mistranslated either Employer’s questions or Claimant’s responses.

3) Should Employer or the court reporter be compelled to file with the Board and serve Claimant with a “regular, full-sized certified deposition transcript, signed by the court reporter,” rather than a condensed copy of the transcript?

4) Should the court reporter be ordered to correct specific “errors and irregularities?” 

5) Should the court reporter be ordered to attach a certification to the deposition indicating Claimant requested review, and furnish Claimant a certified transcript to review, make changes, and sign?  

Claimant contends Employer, its insurer, officers of both entities, the adjusting company’s senior claims examiner, its claims manager, and Claimant’s treating physicians should be referred to the Director of the Division of Workers’ Compensation for withholding medical records, and for investigation of fraud, racketeering, soliciting, assisting, aiding, abetting and conspiring.
  Employer contends it has filed all medical reports on medical summaries, Claimant has failed to provide any evidence of any bad acts, including withholding medical records, has nothing to hide were the matter referred for investigation, but unless and until Claimant provides some evidence to support her allegations, the allegations and her requests based on the allegations should be denied.

6) Should Employer be referred for investigation to the Director of the Division of Workers’ Compensation under AS 23.30.280 for withholding medical records and for investigation of alleged fraud, racketeering, soliciting, assisting, aiding, abetting and conspiring?

Claimant contends the Board designee abused his discretion and violated Claimant’s due process rights by conducting a prehearing conference on shortened time to address Dr. Prevost’s March 11, 2011 Motion for Expedited Consideration of his Motion to Quash Subpoena.  Claimant further contends the Board is charged with enforcing the subpoena it issued for Dr. Prevost to appear and testify.

7) Did the Board designee abuse his discretion when he scheduled and held a prehearing conference on shortened time in response to Dr. Prevost’s motion for expedited consideration? 

8) Did the Board designee have authority to quash the subpoena previously issued?

9) Should the Board enforce its subpoenas issued for Dr. Prevost’s and Dr. Nolan’s testimony?

FINDINGS OF FACT

In Mow v. Peter Pan Seafoods, AWCB Decision No. 11-043 (April 13, 2011) (Mow II), the following facts and factual conclusions were reached and are incorporated herein with footnotes deleted:

1) On June 13, 2009, Claimant was injured at Employer’s King Cove, Alaska fisheries facility when a forklift hit her from behind as she was walking, knocked her down, rolled over her left lower leg, ankle and foot, then reversed direction and rolled back over her left lower extremity again. The forklift driver’s vision was obscured by a blowing plastic tarp on his pallet load.  Claimant is hard of hearing.  
2) Claimant was seen at the clinic in King Cove, placed in a splint, and transported to Providence Alaska Medical Center (PAMC) in Anchorage for further evaluation and therapy.    
3) Employer accepted compensability, and began paying temporary total disability (TTD) benefits effective June 13, 2009.  
4) On June 14, 2009, Claimant was seen in the PAMC emergency room.  She was complaining of pain mainly in her ankle. Physical examination revealed a left leg swollen over the distal tibia/fibula, with swelling and ecchymosis also at the dorsum of the foot.  An abrasion over the left distal fibula was noted, as was one suture placed by the King Cove clinic, and a small cut above the lateral malleolus.  Claimant reported pain with range of motion of the ankle.  Her distal sensation and circulation were intact.  She had good dorsal pedal pulse and her capillary refill was normal.  An x-ray of the left foot, ankle and tibia/fibula revealed a fracture of the distal fibula.  She was diagnosed with fracture of the left ankle, and crush injury in the left lower leg and foot.  No compartment syndrome was evident.  She was placed in a posterior splint, given crutches, advised to ice and elevate the leg, and follow up with orthopedist Douglas Prevost, MD, of Anchorage Fracture and Orthopedic Clinic (AFOC).  Her injuries were described to her in the PAMC Discharge Instructions as:
FRACTURE DISTAL FIBULA:  You have a fracture at the end of the fibula, the smaller bone in the lower leg.  The fracture is across the bony bump on the outer side of the ankle.  This fracture will usually heal well, but must be protected from the pull of ligaments and tendons at the ankle. If this fracture rotates out of position (or is felt likely to rotate), it must be operated on.

Initially the extremity should be kept elevated, with ice packs applied frequently.  This fracture is usually treated with a cast or walking boot.  If a walking boot has been selected, it is critical that it NOT be removed without the doctors [sic] approval, not even for sleeping or baths. 

Healing of this fracture takes about four to eight weeks.  Younger patients heal more quickly.  An X-ray is usually required during healing to check for complications and to assess healing…

CRUSH INJURY:  Your injury caused a crushing of the tissues.  Crush injuries can include skin damage, bleeding within the tissues (hematoma), and muscle injury.  Sometimes the crushing damages a nerve or artery.  This usually heals without surgery.  If there is a break in the skin with the crushing, it is more prone to infection and takes longer to heal than other cuts.  

Crush injuries may take a long time to heal.  In severe cases, there may be actual death of tissues—for example, the skin may turn black and become a “scab.”  Crush injuries vary in the amount of pain they cause, and in the length of time required for healing.  Typically, the area will become bruised, and will remain painful to touch for two or three weeks.  However, most patients are back to working and playing within a few days.  After the initial period of rest, elevation, and cold-packs, your symptoms (together with the doctors [sic] recommendations) will determine how rapidly you can get back to full activity.  Usually this means, “do what feels okay, but do not do things that hurt.”  If re-examination was recommended, it is important to follow up as instructed…. 

5) On June 19, 2009, Claimant was evaluated by Dr. Prevost, who diagnosed crush injury to the left foot and ankle region, and left distal fibula fracture with minimal displacement.  He noted an occult ligamentous injury, such as a Lisfranc fracture, could also be present.  Claimant was placed in a short leg cast, given a cast boot, told to bear weight as tolerated, and given a prescription for a wheelchair with leg supports. 
6)  On July 1, 2009, Claimant returned for follow up with Dr. Prevost, who noted Claimant reporting continuing pain, particularly in the lateral side of her ankle.  Dr. Prevost noted Claimant’s swelling had decreased, she had wrinkles in her forefoot, and she was able to move her toes.  Three x-ray views showed a non-displaced distal fibula fracture, ankle mortise concentrically reduced, and no osteochondral defects or other fractures or dislocations seen.  Dr. Prevost’s impression was “Left ankle distal fibular fracture without displacement.”  
7) On July 17, 2009, Claimant again returned for follow up with Dr. Prevost, reporting severe pain in her left ankle and foot, reporting her lower back painful, and requesting an evaluation of her back complaints.  Claimant’s husband explained Claimant’s back has been painful for her since the injury occurred, but her foot has been the predominant problem.  Dr. Prevost noted Claimant has not been bearing weight on the left lower extremity and has been unwilling to be mobilized out of the wheelchair. He noted Claimant was neurologically and vascularly intact.  Physical examination of Claimant’s lower back showed tenderness in the lower lumbar spine, particularly on the left.  Dr. Prevost noted Claimant was limited by pain, complaining of pain when moving her toes, minimal motion of her ankle was seen due to complaints of severe pain, and Claimant will not bend her knee much, will not stand, and straight leg raising causes pain.  
New radiographs showed the non-displaced distal fibula fracture uniting uneventfully, ankle joint mortise concentrically reduced, no osteopenia noted, nor other fractures or dislocations noted.  Lumbar spine radiographs showed mild degenerative changes most marked at L5-S1, some evidence of scoliotic deformity with the apex towards the right measuring 15 to 20 degrees, and a suggestion of right and left hips dysplasia noted on the AP of the lumbar spine.  Dr. Prevost discontinued the cast, placed Claimant into a CAM walker, encouraged her to work aggressively to regain motion and function to prevent complications, and emphasized the importance of physical therapy (PT), bearing weight and walking.   Claimant was evaluated for PT by Annette L.  Rohde, PT, in the AFOC PT department on July 21, 2009, and attended PT on July 24, 27, 29, 31; August 3, 5, 7, 10, 12, 14, 17, 21, 25, 27, 31;  September 2, 4, 9, 14, 16, 18, 21, 23, 25, 28, 30; October 2, 5, 7, 9, 12, 16, 19, 21, 26, 28; and November 2, 4, 9, 11, 16, 18, 23, 25. 
8) On August 4, 2009, Claimant was seen in Dr. Prevost’s office by PA-C David Wonchala.  PA Wonchala noted hypersensitivity to light palpation over her generalized complete ankle and foot area.  She had old evidence of healing fracture blisters on her lateral side, no signs of drainage or infections, pulses were good, she was able to flex and extend her toes, though appeared to have discomfort with movement.  PA Wonchala noted mild discoloration of her left lower extremity, no calf tenderness on compression, no obvious erythema or increased skin temperature.  New x-rays were taken revealing “good, acceptable alignment.”  He advised Claimant to perform home range of motion and massage therapy periodically throughout the day.  She was encouraged to move her toes and to keep elevated, to continue her CAM Walker and start increasing weight-bearing as tolerated.  She was given a prescription for a front-wheeled walker to help start with her self-ambulation weight-bearing status.  

9) On August 18, 2009, Claimant returned as scheduled for follow-up with Dr. Prevost.  He noted Claimant has had significant severe pain and has had a great deal of difficulty being mobilized and progressing in physical therapy, though has made some recent progress, and is beginning to bear some weight on her left foot and ankle.  On physical examination Dr. Prevost noted decreased sensitivity to the left foot and ankle region as compared to previous examinations, with soft tissue swelling having decreased significantly.  He noted some skin changes consistent with the traumatic event, including evidence of previous bruising and contusion about the foot and ankle region, tenderness diffusely but not particularly tender overlying the distal fibula, which new radiographs showed evidence for fracture union, no osteochondral defects, no other fractures of dislocations, and no disuse osteopenia noted.  
He opined, however, “she does show signs of reflex sympathetic dystrophy and I am concerned that this has developed.”  He assessed “Probable reflex sympathetic dystrophy of left lower extremity status post crush injury to foot and ankle region, and united left distal fibula fracture.  He recommended Claimant continue physical therapy, continue weight-bearing as tolerated, emphasized the importance of regaining motion and function, discussed the slow progress made thus far, and the diagnosis of reflex sympathetic dystrophy (RSD).  He recommended an evaluation for consideration of a sympathetic nerve block given the probable reflex sympathetic dystrophy that is present, and referred Claimant to Advanced Medical Centers of Alaska for evaluation and a sympathetic nerve block.  Claimant was to continue PT and weight-bearing as tolerated.  Claimant was to follow up with Dr. Prevost after evaluation for a sympathetic nerve block. 

10) On September 9, 2009, Claimant was seen for left knee swelling and complaint of a protruding bone on the lateral side of her knee by orthopedist Declan Nolan, MD, also of AFOC.  She reported no interim injury.  On physical examination Dr. Nolan noted a very apprehensive patient who resists even light touch, and complains of pain with gentle examination.  Examination revealed left knee full range of motion, no effusion, no locking.  Dr. Nolan noted a tense, soft tissue-appearing ganglion cyst on the lateral side of the knee, “patient’s ankle looked very good today, although she was quite sensitive to even my indirect palpation.” He noted no significant swelling.  X-rays taken of the left knee showed an intact knee without acute bone or joint abnormality.  Dr. Nolan diagnosed acute ganglion of the left knee on the lateral side, probably posttraumatic, and “healing distal fibular fracture of the left ankle.”  He advised Claimant and her husband the ganglion cyst is not critical and will likely go away by itself, and she should continue with treatment recommendations per Dr. Prevost.  He stressed to Claimant’s husband she is unusually protective, and needs to touch her ankle, move it, carry on with the treatment, and should not be worried about ruptured veins and the like, which will interfere with her recovery.  

11) On September 18, 2009, at Employer’s request, Claimant was seen for an employer’s medical evaluation (EME) by orthopedist John Ballard, MD.  He examined Claimant and reviewed medical records from the June 14, 2009 PAMC emergency room visit, through an August 21, 2009 PT note.  Dr. Ballard diagnosed lumbosacral strain, left distal fibular fracture, and chronic left foot and ankle pain, possible RSD versus disuse.  Dr. Ballard opined Claimant’s lumbosacral strain, left fibular fracture and skin changes along the lateral foot and distal fibula were the result of the work injury.  He opined the cause of the left ankle swelling, pain, and increased sensitivity could be due to reflex sympathetic dystrophy or due to disuse.  He did not rule out the work injury as the cause of either reflex sympathetic dystrophy or disuse.  He concluded there is no other cause outside of her work injury for her current symptomatology, including the lumbosacral strain, fibular fracture, and symptoms in her left foot and ankle.  Dr. Ballard opined Claimant was not medically stable, her outlook for recovery is poor unless intervention is undertaken with a specialist in RSD, and recommended referral to Lynne Adams Bell, MD, for her opinion on the cause of Claimant’s persisting left lower extremity symptoms.  He opined Claimant is not having the typical recovery from her soft tissue injuries, and the fibular fracture does not account for her significant complaints of pain and inability to bear weight on her left lower extremity.  He further opined “I do not think I would start with sympathetic blocks as suggested by Dr. Stinson.”  

12) On September 28, 2009, a PT Progress Report notes the PT’s opinion Claimant’s severe gait compensation is causing lower back and hip pain.  

13) On September 29, 2009, Claimant was again seen by Dr. Prevost, who noted Claimant having “quite a bit of difficulty recuperating” from her significant soft tissue injury to her left foot and ankle, and her non-displaced fibular fracture.  Based on her slow progress he noted his belief she has RSD in her left foot and ankle region.  He noted Claimant’s complaints of left knee pain, of a prominence overlying her fibular head, left greater trochanteric region pain, low back pain, and tenderness on the medial side of her left knee in the region of her pes tendons.  On physical examination of Claimant’ left foot and ankle region, Dr. Prevost noted residual signs of the contusion and crush injury she sustained, restricted range of motion, left knee region shows prominence of the left fibular head compared to the right fibular head, tenderness along the course of her pes tendons as they insert into the pes anserinus, left greater trochanteric region tender to palpation.  Reviewing new x-rays taken of the left ankle, he noted some mottled appearance to the tibia and the foot and ankle bones, and possible suggestion of an osteochondral defect in the medial talar dome. He recommended a magnetic resonance imaging (MRI) of the left foot and ankle to more fully evaluate and document any chondral injury; believed it reasonable she could have sustained a subluxation or dislocation of her proximal tibia-fibula joint, and delayed further testing of her knee pending the results of the RSD treatment and of the foot and ankle MRI.  He recommended Claimant continue PT, found disuse osteopenia suggested, and possible osteochondral defect in the medial talar dome.  The previously noted distal fibular fracture appeared to have united uneventfully.  The MRI took place on September 29, 2009.  Radiologist Peter D. Franklin MD noted a non-displaced fibular fracture appearing nearly healed, chronic changes consistent with remote “high ankle sprain” as well as lateral ligamentous complex sprain, and mild tibiotalar and subtalar arthrosis.   

14) On October 13, 2009, on referral from Dr. Prevost, Claimant was seen by Grant T. Roderer, MD, of Advanced Medical Centers of Alaska.  On examination Dr. Roderer noted left foot swelling over the dorsal surface and over the lateral malleolus, evidence of cyanosis of the left foot and ankle, decreased range of motion of the left ankle in inversion and eversion, plantar flexion and dorsiflexion, secondary to pain.  He noted temperature asymmetry with the left foot below 94 degrees and not registering on the temperature sensor and the right foot being 94 degrees.  Dr. Roderer noted increased hair formation over the left foot and leg.  He diagnosed chronic left foot and ankle pain status post work-related crush injury, and complex regional pain syndrome type 2 (CRPS), or causalgia, secondary to work injury, and further noted:

The patient was originally sent for a lumbar sympathetic plexus block.  I had asked that I evaluate her before performing the procedure.  She has fairly profound color changes over her left foot and ankle and significant disability in ambulation.  She reports significant levels of pain but has difficulty with current pain medications due to nausea and vomiting.  I discussed the patient’s physical examination and my findings with the patient’s husband and her today.  She may be a candidate for a lumbar sympathetic plexus block.  I am concerned about her continuing disability as well as what appears to be an inability to fully participate in physical therapy.  I did briefly discuss with the patient a trial of spinal cord stimulation to decrease the patient’s pain symptoms and allow her to more fully participate in rehabilitation of the left foot and ankle.  I also briefly discussed starting Lyrica for her pain symptoms.   (emphasis added). 
15) On October 14, 2009, Claimant returned for follow-up with Dr. Prevost.  From Dr. Prevost’s chart note, it appears he did not have Dr. Roderer’s report, and relied for his information on Claimant’s reporting.  On examination Dr. Prevost assessed status post crush injury to left foot and ankle region secondary to work-related injury, status post left non-displaced fibular fracture, non-united, probable RSD of the left lower extremity in the foot and ankle region, and a tight Achilles tendon in the left ankle.  Dr. Prevost discussed with Claimant the issue of an implanted spinal cord stimulator versus a sympathetic nerve block, noted his experience with treating RSD is limited, and he would defer to Dr. Roderer’s recommendation.  He explained that long-term pain relief with a spinal cord stimulator is attractive, given the probable long-term need for pain control, that if a sympathetic nerve block is considered, more than one block may be needed, and encouraged the family to follow-up with Dr. Roderer for these matters.  Dr. Prevost noted and discussed with Claimant there is a contracture developing in the left Achilles tendon, and if Claimant is not able to work aggressively to regain motion, she may require a tendo Achilles lengthening procedure, but noted in general the undesirability of operative intervention in patients with RSD.  

16) On October 21, 2009, Claimant was admitted to the PAMC Emergency Room at 4:15 p.m. for a one drop of blood nosebleed.  Eva Carey, MD, the emergency room physician noted Claimant’s husband noticed she had a little drop of blood from her right nose.  They wiped it away and it did not return.  He was concerned and wanted her to be checked because he did not know if it was related to a traumatic injury to her left leg that occurred back in June.  Dr. Carey assessed transient mild right epistaxis (nosebleed) – resolved.  She noted there was no site for bleeding and only one drop came out.  She recommended humidification at home, topical antibiotic, apply pressure if the bleeding restarts, and to return only if bleeding cannot be controlled within 10 minutes.    

17) On November 7, 2009, at the request of Employer, and on referral from EME Dr. Ballard, Claimant was seen by Lynne Adams Bell, MD, for a further EME.  Dr. Bell noted Claimant’s chief complaints as left knee, hip, and back pain, as well as left foot and ankle pain with ankle stiffness.  Dr. Bell examined medical records beginning with the June 14, 2009 PAMC Emergency Room records, through and including Dr. Roderer’s October 13, 2009 evaluation, and Dr. Prevost’s October 14, 2009 chart note.  She did not have any records beyond Claimant’s October 14, 2009 follow-up with Dr. Prevost.  On physical examination Dr. Bell noted the left calf was “quite atrophied” at 29.0 centimeters versus 34.0 centimeters on the right.  Dr. Bell noted audible and palpable crepitus under the left patella with flexion and extension movements of the left knee.  Dr. Bell noted color changes consistent with her abrasions and laceration suffered as a result of her foot being crushed while laying on top of gravel.  She noted normal and symmetrical hair growth in both legs, and normal nail growth symmetrically.  The obvious atrophy of the left calf Dr. Bell noted as likely the result of disuse.  She found the left foot mildly hypothermic relative to the right.  She noted the atrophy of Claimant’s calf and quadriceps, and crepitus of the left knee are a common consequence of loss of quadriceps muscle tone.  She found no clinical findings indicating a nerve injury underlying her chronic pain complaints, and opined her clinical profile of stocking distribution numbness, give-way weakness and profound disuse is most consistent with a psychogenic origin of her chronic pain and disability, though opined an electromyography (EMG)/nerve conduction velocity (NCV) study would be appropriate to determine some additional neuromuscular condition as the source of the muscle atrophy.  She believed Claimant would benefit from a formal psychiatric evaluation with MMPI profile to the extent a valid one could be performed despite the language barrier and potential cultural barriers.  She opined Claimant would not benefit from implantation of a spinal cord stimulator, based on her belief she does not have evidence of a peripheral nerve injury.  She opined it was possible Claimant would respond to a lumbar sympathetic block with a placebo effect, however, the response would be short lived.   She agreed Claimant’s pain complaints in her back, hip and knee were due to mechanical disturbances associated with her altered gait pattern and disuse atrophy.  She recommended addition of an anti-inflammatory given her “severe patellofemoral crepitus.”  
Responding to Employer’s questions, Dr. Bell noted the work injury was the substantial cause of all of Claimant’s diagnoses, including the mechanical consequences of her altered weight-bearing as a result of the accepted injury.  In addition to a psychiatric evaluation, Dr. Bell recommended an EMG/NCV study to rule out plexopathy, radiculopathy, or some other neuromuscular disorder that may be contributing to her pain, weakness, numbness, and muscle atrophy.  She recommended continuing PT, and a night splint to prevent further Achilles tendon shortening, which she stated “should not be delayed.”  She believed a spinal cord stimulator “absolutely contraindicated,” and not within the realm of medically acceptable medical practices under the facts in this case, stating it would not be effective in treating the underlying cause of Claimant’s pain since she believed there to be a significant psychogenic component to her pain, and is reasonable only as a last resort in treating patients with known objectively verifiable nerve injury as the source of their persistent pain.  She further opined lumbar sympathetic nerve blocks were not indicated, stating there are far less expensive and less invasive means of achieving placebo effect including local anesthetic creams and oral medications.  Dr. Bell recommended Claimant submit to  an independent psychiatric evaluation with MMPI profile before any further treatment is undertaken, to the extent a valid one could be performed despite the language barrier and potential cultural barriers.     

18) On December 2, 2009, Claimant returned for follow-up to Dr. Prevost, having continued with PT throughout October and November.  Dr. Prevost noted Claimant’s crush injury resulted in symptoms consistent with RSD, and she has seen Dr. Roderer for evaluation for RSD, Dr. Roderer recommended a spinal cord stimulator, and Claimant has declined that treatment.  He noted Claimant had been attending PT regularly with some improvement, though she continues to walk with a significant limp and has significant complaints of pain and dysfunction.  He noted she has developed a contracture of her Achilles tendon, with inability to dorsiflex her foot above approximately 5 degrees of plantarflexion.    He was unable to get Claimant’s foot into a neutral position.  He assessed status post crush injury of the left foot and ankle region following a work-related injury, RSD of the left lower extremity, and contracture of the left heel cord.  Dr. Prevost continued to recommend PT.  He discussed the possible need for an Achilles tendon release if the foot remains unable to get into a dorsiflexed position.  He believed Claimant had made progress since her last visit, so he intended to see how she did over the next six weeks, and authorized further PT.  If she was not then able to get her foot into a dorsiflexed position, he would recommend a percutaneous Achilles tendon release, and then possible casting in the dorsiflexed position.  Claimant had an appointment to see Dr. Vermillion and should follow up with him thereafter to discuss his recommendations.  No record from Dr. Vermillion appears in the agency file.  

19) On December 3, 2009, Claimant wrote a formal letter to Dr. Prevost advising him she was changing treating physicians, and would be obtaining treatment from another orthopedic surgeon.  (Claimant letter to Dr. Prevost, December 3, 2009).

20) On December 16, 2009, Claimant wrote another formal letter to Dr. Prevost, inquiring why she had not received a response to her request for a referral for a second surgical opinion, and asserting “Under the law I have a right to a timely referral,” citing the Alaska Supreme Court’s decision in Weidner v. Hibdon, and accusing Dr. Prevost of delaying necessary treatment and compromising her compensation benefits, for which she is “totally dependent for food and rent,” by his “continuing non-response to my request.”  Although having notified Dr. Prevost on December 3, 2009 she was changing physicians, which letter did not contain a request for a referral, she accused Dr. Prevost of refusing to treat her, stating “I deserve the courtesy of a response in writing on your refusal to facilitate a referral to an orthopedic surgeon for a second opinion.  If you are refusing to provide me with further treatment then you must under the law notify me in writing and give me an explanation as to why you are terminating the physician-patient relationship.” (Claimant letter to Dr. Prevost, December 16, 2009).

21) On December 18, 2009, Dr. Prevost responded personally to Claimant’s letters:

Due to the fact that the trust relationship required between physician and patient has been harmed, you are hereby notified that the physicians and physical therapists of the Anchorage Fracture and Orthopaedic Clinic are withdrawing from further professional attendance upon you…You should act promptly to contact another physician so that one will be available to you for your future medical needs…We will be available to attend you and your family for a period of no more than fifteen (15) days from the date of this letter…If you need assistance in finding a new physician, the physician referral line number at Providence Alaska Medical Center is 261-4900, and the Alaska Regional Hospital physician referral line number is 1-800-265-8624.  

22) On December 21, 2009, responding to the request of a rehabilitation specialist appointed to determine Claimant’s eligibility for reemployment benefits, Dr. Prevost opined Claimant will not have the physical capacities to perform in the future as a fish cleaner or child monitor.     

23) Dr. Prevost responded to a letter from adjuster Tom Lampman, noting Claimant will likely be able to only perform sedentary work in the future, she will have a permanent partial impairment (PPI) as a result of the June 13, 2009 work injury, she had not reached maximum medical improvement, and he did not perform PPI evaluations.  

24) On January 29, 2010, Dr. Ballard prepared an Addendum to his earlier EME report, after having been provided PT notes from November, 2009, Dr. Bell’s EME Report, Dr. Prevost’s December 2, 2009 chart note, copies of letters written by Claimant to a variety of people on November 25, 2009, December 16, 2009, December 18, 2009, and December 21, 2009, and Dr. Prevost’s December 21, 2009 opinion Claimant would only be able to perform sedentary work in the future and she had not yet reached maximum medical improvement.   Relying on his colleague Dr. Bell’s description of additional medical records from the period August 18 and October 14, 2009, and her opinion, Dr. Ballard responded to questions asked of him by Employer, and opined Claimant is not a candidate for any further surgery, including sympathetic nerve blocks or a spinal cord stimulator, nor does he believe an Achilles tendon lengthening will make any improvement in Claimant’s symptoms or change her subjective complaints.  He opined Claimant was medically stationary as of the date of his report, January 29, 2010.  He rated Claimant with a 5 percent whole person permanent impairment, and opined Claimant could not return to her previous employment as a fish cleaner or child monitor.  Among the correspondence reviewed by Dr. Ballard was a letter from Claimant stating she was relocating to Florida, and reportedly claiming Dr. Prevost “has been unwilling and unable to provide her with the necessary treatment.”    
25) On February 16, 2010, Employer filed its first Controversion Notice, denying all benefits relating to “the knee, left side and left hand conditions,” stating no medical reports had been received reflecting treatment of these conditions, which did not arise out of or in the course and scope of employment, and the work injury was not the substantial cause of those conditions.  
26) On February 18, 2010, Claimant was seen in the emergency room at the University of Miami Hospital, complaining of left ankle instability, with grinding, tightening and pain, and swelling and tingling of her left arm.  She noted her work injury of June, 2009, and denied recent injury.  X-rays were taken of Claimant’s left ankle, knee and foot.  The left knee and foot x-rays were within normal limits.  The left ankle x-ray noted an old indentation about 2 cm. above the lateral malleoli suggesting probable old lesion in this area, and osteoporosis but no fracture or dislocation.  Claimant was diagnosed with sprained ankle, given Percocet for pain, advised to stay off the injured leg as much as possible, and to ice it three to four times a day for the next two days.  (Alberto Maldonado, MD, X-ray report, February 18, 2010).
27) On February 25, 2010, Employer filed a second Controversion Notice, denying all benefits relating to “the knee, left side and left hand conditions,” stating no medical reports had been received reflecting treatment of these conditions, which did not arise out of or in the course and scope of employment, and the work injury was not the substantial cause of those conditions.  
28) On February 26, 2010, Claimant wrote Employer notifying she had selected Florida  physicians, Thomas P. San Giovanni, MD, or Jeffrey Worth, MD, to provide reasonable and necessary medical treatment for her work-related injuries, noting “Dr. San Giovanni will bring the total to 3 physicians/providers I have chosen to provide medical treatment.”  Employer replied the same day:  “We have received multiple letters stating that Ms. Mow is designating different physicians as her treating physician.  The latest is Dr. San Giovanni.  To each physician that she has designated, we have forwarded a letter confirming that the claim is open and requesting that billings and medical reports be provided.  Please advise Ms. Mow that if she is in “dire need of medical treatment” she needs to actually see a physician, rather than merely sending letters designating doctor after doctor as her treating physician.  The employer and carrier cannot direct her medical treatment and cannot continue to provide letters and copies of Ms. Mow’s records indefinitely.” 
29) On March 4, 2010, Claimant wrote two separate letters to Employer designating two additional physicians, Michael Shereff, MD, and Roy Sanders, MD, as her attending physician.  
30) On March 5, 2010, Employer wrote to both Dr. Shereff and Dr. Sanders, confirming to both Claimant had an open workers’ compensation claim, they should submit a treatment plan and all medical reports and billings reflecting any treatment of Claimant to the assigned adjuster, and enclosing copies of Claimant’s medical records.  Employer wrote identical letters to other Florida physicians Claimant notified it would be treating her, including Richard Strain, MD, George L. Caldwell, Jr., MD, and Steven Steinlauf, MD.  The evidence reflects Claimant, after receiving a copy of Employer’s letters to each designated physician notifying there was an open workers’ compensation claim, wrote formal letters to the physicians seeking a return telephone call to schedule an appointment, rather than calling the physician’s offices directly to make an appointment.  At least one physician, in response to Employer’s notification of the open claim, advised Employer it does not treat out-of-state workers’ compensation patients. 
31) On March 16, 2010,  Claimant was seen in the emergency room at Memorial Regional Hospital in Hollywood, Florida, complaining her left knee fibula head feels like it is moving and appears more prominent over the past 2 days and painful, and of left ankle sprain. She was given Naprosyn and instructed to follow up with her orthopedic physician.  
32) On March 25, 2010, Claimant was again seen in the emergency room at Memorial Regional Hospital complaining of left knee and left lower extremity pain.  She was examined and released to follow up with Memorial Healthcare System Primary Care Clinic.  
33) On March 30, 2010, Employer filed a third Controversion Notice, denying all benefits relating to the knee, left side and left hand conditions, if any, including the nosebleed, stating no medical reports or billings had been received reflecting treatment of any of these conditions, which did not arise in the course and scope of employment, and no employment connection for the nosebleed had been made.  
34) On April 6, 2010, Claimant was seen by Dominic Carreira, M.D.  Dr. Carreira notes Claimant’s report of symptoms as pain in the knee localized over the prominence of the fibula head and minimally over the medial aspect of the knee, grinding sensation in her left ankle joint, stiff ankle, numbness, pain and swelling in her left arm and hand.  On physical examination Dr. Carreira noted significant left calf atrophy, restricted ankle range of motion, no significant changes in skin temperature or color of her feet bilaterally, no significant warmth in her feet, but hypersensitivity of the skin in the sural nerve distribution in the hindfoot and midfoot and forefoot along the lateral aspect, tenderness in multiple areas including along the anteromedial and anterolateral ankle joint line and over the sinus tarsi.  Tinel’s test was positive for the sural nerve at the level of scar posterolaterally just proximal to the ankle joint line.  He noted left knee full range of motion, tenderness along the MCL (medial collateral ligament), the fibula head and along the lateral collateral ligament.  Dr. Carreira assessed left knee pain, history of left distal leg and hindfoot crush injury, left sural neuritis, and possible peroneal tendonopathy.  He recommended additional studies including a left knee and left ankle MRI to further assess those injuries, and an EMG nerve conduction study.  He noted Claimant has done extensive physical therapy (by Claimant’s report three times per week, 2.5 hours per visit, for four months), and he did not believe PT would be of additional benefits to her at that time.  Based on the results of the recommended test, Dr. Carreira indicated he would have additional treatment recommendations, including possibly surgery.  
35) On April 8, 2010, Heather Sher, MD, conducted MRI scans of Claimant’s left ankle and left knee.  The MRI scans showed a normal left ankle, no evidence of ligamentous derangement in the left knee, but mild medial and mild-to-moderate patellofemoral compartment chondromalacia in the left knee.  
36) On April 19, 2010, Kevin Cairns, MD, performed nerve conduction velocity (NCV) studies on Claimant’s left lower extremity, and needle electromyography (EMG) examination in the left lower extremity and left lumbar paraspinal muscles.  He concluded:
* There is neurophysiologic evidence of left peroneal neuropathy across the left fibular head.  Active denervation changes are present in the left Tibialis Anterior and reinnervation changes are present in the left Peroneus Longus.

* The left Superficial Peroneal sensory response is absent.

* There is no definite neurophysiologic evidence of a left lumbosacral radiculopathy.

* There is no neurophysiologic evidence of a large fiber polyneuropathy.

* The left sural response is present with normal amplitude.

37) 
On April 20, 2010, Claimant returned to Dr. Carreira for follow-up.  Interpreting the MRI, EMG and NCV studies, Dr. Carreira noted Claimant suffered peroneal nerve injury on the left side with active denervation changes of the anterior tibialis and reinnervation changes of the left peroneus longus with absence of superficial peroneal sensory response, grade II chondromalacia of the central medial femoral condule; grade II and early grade III chondromalacia of the patellar apex, and attenuation of the anterior talofibular and posterior talofibular ligaments in the left ankle.  He assessed left peroneal neuropathy, left Achilles contracture, left complex regional pain syndrome, and left knee pain with focal chondral defect.  He suggested she start Neurontin, discussed with her his main concern is nerve damage leading to chronic pain, would like to treat her for complex regional pain syndrome, gave her a prescription for PT, and suggested a computerized tomography (CT) scan of both knees to compare one to the other to determine if she suffered subluxation of the fibular head.  He also injected her left knee with Depo-Medrol and Lidocaine, and recommended she return in two weeks.  

38)
On April 22, 2010, Employer filed a “Revised controversion” replacing its three prior controversions, and stating:

There is no medical report indicating that the applicant’s nosebleed, which apparently involved a “tiny drop of blood” had any relation to the June 13, 2009 incident, or that this incident was the substantial cause of this condition and need for medical treatment, if any.

All other medical billings which have been received to date have been paid in accordance with the Act, and the employer and carrier are unaware of any outstanding medical billings.  The carrier has agreed to pay for additional testing for the alleged knee condition, but has not received any reports to date indicating that the incident of June 13, 2009 is the substantial cause of any knee or other conditions.

39) 
On May 6, 2010, Claimant returned to Dr. Carreira having had the recommended CT scan of her knees.  Dr. Carreira reported the scan indicating diffuse atrophy of the quadriceps muscle and atrophy of the gastrocnemius with disuse osteopenia.  The alignment of the fibular head was normal, and there was no evidence of subluxation.  Dr. Carreira assessed left complex regional pain syndrome (CRPS), left lower extremity atrophy, left equinus contracture and knee pain.  He recommended an Achilles lengthening procedure to help her with her gait pattern.  He recommended PT, including desensitization, for ongoing treatment for strengthening, especially in the presence of nerve injury.  He did not recommend any additional injection in the knee as Claimant reported the previous injection did not provide much relief.  Claimant was to continue the Neurontin and return in two weeks.  

40)  
On May 27, 2010, Claimant returned to Dr. Carreira for follow-up.  Dr. Carreira noted Claimant’s husband accompanied her as always, and he is the person communicating more directly with the doctor.  Claimant was continuing to report left knee pain, “like two joint surfaces don’t line up well with each other.”  Dr. Carreira noted Mr. Mow stating he does not believe Claimant has CRPS as she is comfortable at home when she is not walking any significant distances.  On physical examination Dr. Carreira noted significant ankle contracture into dorsiflexion.  Her leg circumference is asymmetric compared to the opposite side.  His assessed Sural neuritis, resolving CRPS, chondromalacia left knee, Achilles contracture and left lower extremity atrophy.  Dr. Carreira discussed with Claimant and her husband that he still believed an Achilles lengthening procedure would be of benefit to her.  

41)
Dr. Carreira noted however  “Given the complexity of this problem and the difficulties and given the legalese associated with her treatment, I am recommending that they seek treatment with another orthopedic surgeon.”  In response to Claimant’s request for a permanent partial impairment (PPI) rating, Dr. Carreira noted he does not perform PPI ratings and was unable to recommend another physician who did.  He did recommend two possible orthopedic surgeons she might consult for ongoing care. 

In withdrawing from his position as Claimant’s treating physician “given the complexity…and the difficulties…and given the legalese associated with her treatment,” Dr. Carreira is presumably referring to the at least thirteen formal letters Claimant directed to Dr. Carreira between April 7, 2010 and May 26, 2010, authored by Mr. Mow for Claimant’s signature, sent by facsimile, first class mail or both, and notifying Dr. Carreira of items normally conveyed to a physician’s office staff by telephone, or to a physician at a scheduled appointment, such as multiple written confirmation of “telephonic change(s)” to appointment times or dates made by Dr. Carreira’s staff;  Claimant’s “notif[ication] that the steroid injection treatment I received yesterday in my left knee had me incapacitated for the whole day.  I am having increased pain, swelling, my left knee feels heavy, and I have great difficulty walking;” the contradictory assertion “it appears…the left knee injection and the neurontin may be having some positive effect with my chronic pain…I look forward to…another left knee injection on Thursday;”  alleged miscoding by Dr. Carreira on orders for an MRI;  written notice to Dr. Carreira a radiology report was ready and he should call radiology to have the report faxed to him; written notice of an incorrect spelling of Claimant’s last name on one chart note; at least two documents titled “REQUEST TO AMEND MY MEDICAL RECORD PURSUANT TO HIPPA PRIVACY RULES AND FLORIDA LAWS;” written notice stating “I am in receipt of your April 20, 2010 medical report…the copy…provided to me has ‘dark spots’ all over it…Please provide me with a clear copy...;” further correspondence concerning the dark spots resulting from the physician’s “malfunctioning printing/copying equipment”  (emphasis in original); and on May 26, 2010, a letter marked “URGENT,” “SUBJECT: REQUEST FOR MEDICAL TREATMENT – DETERIORATION OF MY CONDITION IN THE REGION OF THE LEFT KNEE, “…I have an appointment scheduled for tomorrow; however, I would like to be seen today.  During ambulation I feel the tibia bone is moving in the opposite direction of the femur bone.  Sometimes I feel the tibia bone “IS NOT THERE”.  I NEED MEDICAL TREATMENT TODAY.  I WANT TO RECEIVE THE NECESSARY MEDICAL TREATMENT TO SAVE MY LEFT LEG FROM DETERIORATION AND/OR AMPUTATION.” (all emphasis in original)(id.).  After providing Claimant with a referral, Dr. Carreira received at least four further formal written letters from Claimant between June 2, 2010, and June 12, 2010, including further requests to amend medical records, and a request for medical reports stating his medical opinion on causation. 

42)
On June 21, 2010, Employer filed a “Supplemental Controversion Notice,” denying TTD benefits and stating “The employee’s condition is medically stable and no additional TTD is due.  The employee has been paid all PPI based on the rating provided to date and has been paid job dislocation benefits in a timely manner based on her selection of these benefits.  There is an overpayment of TTD.”  

43)
On July 12, 2010, Claimant was seen by Roland D. Kaplan, DC for examination for a PPI rating.  Dr. Kaplan’s report reflects a review of medical records, an interview with Claimant, and a physical examination of Claimant’s upper and lower extremities ranges of motion.  Dr. Kaplan recommended further evaluation, probably an MRI of the lumbar spine and a spine work up as Claimant may have had “concomitant injury to the lumbar spine in association with her form of injury.”  He noted Claimant would benefit from a triphasic bone scan to further delineate and clarify the diagnosis of RSD, and would benefit from a podiatric evaluation for proper shoe usage and possibly ankle foot orthosis, and is in need of a ganglion block for the history of RSD, which should be postponed until the bone scan is completed.  Dr. Kaplan noted that while further treatment is recommended, should Claimant decline further treatment, it would be appropriate to provide an impairment rating of 13% whole body impairment based on clinical judgment and review of the AMA Sixth Edition Guidelines to the Evaluation of Permanent Impairment.  Dr. Kaplan did not cite specific pages or tables in the AMA Guide to support his impairment rating.  

44)
No additional medical records have been filed.

45)
On August 19, 2010, Employer filed a Controversion Notice denying penalties and interest, and stating all benefits owed had been accepted and paid in a timely manner.  

46)
On August 19, 2010, Claimant filed a Medical Summary containing Dr. Prevost’s chart notes from July 1, 2009, July 17, 2009, August 18, 2009, September 29, 2009, October 14, 2009 and December 2, 2009, each accompanied by Claimant’s “Request to Amend” portions of each medical record, which request contained the portion of the medical record Claimant sought to amend with underlined interlineations of the additions Claimant sought to have made to each report.  Dr. Prevost’s office responded:

Dear Ms. Mow:  This is to notify you that Anchorage Fracture and Orthopedic Clinic has received your request to amend your medical records.  We will incorporate your letter, which outlines the information you feel was incorrect, into your medical records.

Any records releases from this date forward will include this letter along with the records release. 

47)
On August 30, 2010, Employer filed a Supplemental Controversion Notice, denying medical billings for hand, arm, and neck problems, stating no medical reports had been received stating the employment, including the broken ankle of June 13, 2009, is the substantial cause of the employee’s treatment for hand, arm and neck problems, and contending the hand, arm and neck problems did not arise out of or in the course and scope of employment, which is not the substantial cause of any need for medical treatment involving the hand, arm or neck.  

48)
On October 4, 2010, Employer filed a further Supplemental Controversion Notice, denying a reimbursement request from Claimant for $600.00 for Dr. Kaplan’s examination.  The Notice contends the reimbursement request is not supported by billing information or payment documentation, Employer has requested a copy of Dr. Kaplan’s billing from Claimant, and upon receipt will submit it for review consistent with the fee schedule.  The Notice avers Claimant advised Dr. Kaplan is not her treating physician and was not a referral from a treating physician.  

A preponderance of evidence establishes the following additional factual findings and factual conclusions necessary to resolve the issues raised by Claimant’s numerous petitions:

49)
At a June 9, 2010 prehearing conference, Claimant inquired about subpoenas for attendance of witnesses at depositions.  The Board designee directed Claimant to numerous civil rules, and informed her the Board has a sample subpoena form on its website which is intended for witness attendance at hearings, but could be modified to require attendance at depositions.  The discussion apparently involved depositions of Florida physicians, and the designee clarified that beyond issuing the subpoena he had no authority to compel a witness in Florida to attend a deposition.  He informed Claimant all states have some method of enforcing out-of-state subpoenas, although the designee was unaware of the procedure in Florida.  (Prehearing Conference Summary, June 9, 2010). 

50)
An additional medical record inadvertently omitted from mention in the chronology of medical care delineated in Mow II are a July 8, 2010, emergency room (ER) chart note from an ER nurse and physician at Memorial Regional Hospital, in Florida.

51)
On July 8, 2010, Claimant appeared at the Memorial Regional Hospital ER.  The ER nurse’s notes state “Pt. c/o L elbow arm & numbness x 1 yr.  Pt. is out of pain meds.”  The ER doctor, Marc Shapiro, MD’s notes indicate Claimant reporting radiating left arm pain, and she “ran out of Gabapentin for chronic low back and leg pain.”  He noted the “Symptoms/Location” of Claimant’s complaints as “Left arm and neck.”  Dr. Shapiro’s primary diagnosis, though not perfectly legible, appears to have been “cervical radiculopathy.” He ordered a cervical collar. (Memorial Regional Hospital record, July 8, 2010).

52)
Board Form 07-6102, “Physician Report Form,” contains 41 boxes and seeks information pertaining to an employee and employer name and address, the insurer claim number, information pertaining to complaints, diagnosis, work relatedness of the complaints, estimated length of further treatment, medical stability, permanent impairment, release for work, and conditions of release for work.  

53)
Form 07-6102 does not require reporting of CPT (Current Procedural Terminology) codes,
 the basis for health insurance billing in the United States, and is insufficient for health care billing and payment purposes. Insurers, in addition to a provider’s medical records or reports, require a health insurance billing form designating by CPT code the services and procedures provided.  A uniform “health insurance claim form,” Form 1500, standardized by the National Uniform Claim Committee,
 has been adopted throughout the industry.  As a result, the summary Physician Report Form 07-6102 is commonly disregarded by medical providers in favor of directing to the insurer instead, the full medical record or report, along with Form 1500, containing the designation of services and procedures provided by CPT code.  (experience, judgment, observations).
54)
In Mow I, Claimant was ordered to appear for a deposition.  The deposition was scheduled and took place on June 25, 2010, in the offices of Atkinson-Baker, Inc., Court Reporters, in Aventura, Florida.  Claimant appeared in person with her husband and non-attorney representative, Mr. Mow.  Employer, through counsel, appeared telephonically from Anchorage, Alaska.  In addition to the court reporter, also present were a videographer, and a Tagalog interpreter.  The deposition took place over the course of one hour and fifty minutes.   (Deposition transcript). 

55)
On July 1, 2010, in a telephone conversation, and by letter, Employer, through counsel, re-iterated her previous statements to Claimant that Employer would provide her with a copy of the deposition transcript and video/DVD at no cost to her.  (Letter from Ms. Rose to Mr. Mow, July 1, 2010).

56)
On July 12, 2010, the court reporter sent a condensed copy of the transcript to Claimant at her residence address, with a letter notifying Claimant:

Dear Ms. Mow:

Your original deposition transcript is ready for review and execution.  It will be available in our office each weekday from 8:30 to 5:30 for the next 30 days if you intend to come in for reading and signing.  Please call for an appointment at (800) 288-3376.

Since the location of our office would be inconvenient for you, we have enclosed a condensed copy of your transcript for your reading.  Please use the enclosed “Letter to Deposition Officer” errata sheet for making any changes to your deposition and the original signature page for your signature before any notary.

The signed changes must then be sent to our main office in Glendale via mail or other carrier.  We have included a self-addressed envelope for your convenience.  Please be sure to return the original “Letter to Deposition Officer” errata sheet and original signature page, as opposed to a copy.  We require your original signature.

If you have any questions, please contact our Customer Service Department at 800-288-3376.

The transcript was thereafter delivered to Claimant’s residence address by UPS (United Parcel Service) Ground delivery.  (Mr. Mow letter to court reporter, August 2, 2010; Mr. Mow statement at hearing).  

57)
In an August 2, 2010 letter to the court reporter, Claimant objected that the transcript was delivered to her residence address, rather than to her post office box:

Dear Atkinson-Baker, Inc.:

I am the representative of record for deponent, Ms. Remediow V. Mow, on the above-referenced subject-matter.  You are notified that Atkinson-Baker, Inc. has not furnished the deponent with a transcript of her June 25, 2010 deposition testimony for review.  The deponent was sent by “UPS Ground” a package containing a “condensed” transcript.  The transcript was left on the floor outside the deponent’s residence for many hours.  A transcript of the deposition has not been furnished to the deponent’s representative.  This practice is unacceptable.

On behalf of the deponent, I demand that you furnish the witness with a transcript of her testimony for examination in accordance with Florida Rules of Civil Procedure section 1.310(e).  I also request that you direct all correspondences to the witness and her representative to their official mailing address:  [P.O. Box address omitted from this decision].  (Letter from Mr. Mow to Atkinson-Baker, Inc., August 2, 2010).

58)
Claimant did not review and sign the original transcript at the court reporter’s office, nor did she return to the court reporter either the errata sheet with changes or the signature page enclosed with the condensed version of the transcript delivered to her at her residence.  (Letter from Atkinson-Baker, Inc. to Ms. Rose, August 24, 2010).

59)
On August 24, 2010, the court reporter sent the original transcript to Employer’s counsel, noting in an accompanying letter:

Dear Ms. Rose:

Enclosed please find the original transcript in the above-referenced deposition.  It is in a sealed envelope.

The witness was notified with a copy on July 12, 2010, that the original transcript would be available at our office for reading and signature.  The time period given the witness to respond has expired.

The original is being forwarded to you unsigned.

A copy of the transmittal letter was sent to Mr. Mow.  (Letter from Atkinson-Baker, Inc. to Ms. Rose, August 24, 2010).

60)
On August 30, 2010, Employer filed the sealed original deposition transcript with the Board.  It is unsigned by Claimant.  The original filed deposition is full-sized, not condensed.  It bears the court reporter’s electronic signature certifying the deponent’s attendance, and his deposition certificate.  (Certificate of Oath, Reporter’s Deposition Certificate, signed by Jerome E. Harris, June 30, 2010). 

61)
On September 2, 2010, Claimant filed a Petition requesting the Board to order Employer to file a “regular full-sized, certified deposition transcript with the Board, and to order the court reporter to furnish Claimant with a certified transcript for review, correction and signing.”  The petition included requests the court reporter be ordered to correct three errors and irregularities in transcription, and make twelve amendments to Claimant’s testimony.  Claimant’s claims of errors or irregularities, and her amendments are set forth in the Petition and its attachments. (Petition, dated August 30, 2010, filed September 2, 2010).

62)
At an October 6, 2010 prehearing conference, noting the file contained multiple claims, petitions, withdrawn claims and petitions, resolved claims and petitions, moot claims and petitions, “inactivated” claims and petitions, and numerous affidavits of readiness for hearing, the designee scheduled an oral hearing on all active issues in all active claims and petitions for March 24, 2011, for eight hours, and scheduled another prehearing to attempt to narrow the issues and set deadlines for hearing, as well as address any other pending issues.  (Prehearing Conference Summary, October 6, 2010).

63)
On February 2, 2011, a prehearing was held to narrow the issues for hearing and set hearing deadlines.  Mr. and Mrs. Mow requested the Board subpoena several physicians for hearing.  They were advised of the statutes and regulations applicable to witnesses and issuance of subpoenas.  They were instructed to go online to the Alaska Workers’ Compensation Board’s website, select “Forms” and access the subpoena form, complete a form for each physician they wished to subpoena and present the subpoenas to the Board.  They were instructed that upon issuance, the Board will return the subpoenas and they must serve the subpoenas upon the physicians and bear the associated expense.  Mr. and Mrs. Mow were advised the Board will not complete the forms for Claimant, nor serve the subpoenas. They were was advised it is their responsibility to contact the witnesses and arrange for their availability for purposes of taking their testimony at the March 24, 2011 hearing.  (Prehearing Conference Summary, February 2, 2011).

64)
On February 3, 2011, in response to Claimant’s request at the prehearing conference, Employer mailed Claimant a non-condensed copy of the deposition transcript, and on February 4, 2010, Employer filed with the Board a copy of the original transcript, together with Claimant’s “Attachment to Petition Dated August 30, 2010,” containing all of Claimant’s allegations of error, irregularity and her amendments to her testimony, so the “Board will have the documents in close proximity.” (Proof of Service, filed February 4, 2011).

65)
A DVD containing both the audio and visual portions of the June 25, 2010 deposition was filed with the Board, which will enable the panel to compare the deposition transcript with the audio and visual of the deposition to determine the transcription’s accuracy (record).

66)
On February 7, 2011, Claimant mailed to the Board eleven subpoena forms for the attendance of witnesses at the March 24, 2011 hearing (record).

67)
On February 14, 2011, the Board designee issued subpoenas for Anchorage physicians Douglas Prevost, MD, and Declan Nolan, MD, of Anchorage Fracture and Orthopedic Clinic (AFOC), John Hall, MD, and Grant T. Roderer, MD; Florida physicians Dominic S. Carreira, MD, Heather Sher, MD, Adolfo Maldonado, MD, Roland Kaplan, DO, Michael McLeary, MD, and Marc Shapiro, MD; and adjuster Thomas Lampman.  The issued subpoenas were returned to Claimant’s representative by mail the same day.

68)
On March 1, 2011, Dr. Prevost was served with the subpoena for his attendance at the March 24, 2011 hearing. (Return of Service, Attorneys Process Service, March 1, 2011).

69)
On March 14, 2011 by fax, and March 16, 2011 by hand, the law firm of Delaney, Wiles, Inc., entered a Limited Entry of Appearance on behalf of Dr. Prevost and Dr. Nolan, for the purpose of filing a motion to quash the subpoenaes issued for their attendance and testimony at the March 24, 2011 hearing.  Also filed were a Motion and Memorandum to Quash Subpoenas of Dr. Prevost and Dr. Nolan, and a Motion and Memorandum for Expedited Consideration of the Motion for Expedited Consideration.  Expedited consideration was sought given the short time period before the physicians’ appearances were commanded.  The pleadings were accompanied by an Affidavit of Counsel noting Claimant’s serious allegations of wrongdoing by Dr. Prevost and Dr. Nolan, including claims of medical negligence, fraud and racketeering, and while stating the allegations were devoid of any factual basis, were serious enough the physicians wished to have legal representation at any hearing at which they are required to testify.  Copies were emailed to Claimant and Employer, as well as mailed, with Claimant’s copy mailed by USPS Express Mail.  Telephone calls were placed to Ms. Rose, and efforts to telephone Claimant were made.  (Limited Entry of Appearance, Affidavit of Counsel, Motions and Memoranda for Expedited Consideration and to Quash Subpoenas, March 11, 2011).

70)
The Motion and Memorandum to Quash Subpoenas filed by Dr. Prevost and Dr. Nolan stated their personal appearance and testimony were unnecessary since (1) they had already produced all of their medical records on Claimant; (2) neither physician is physically available to testify at the hearing personally or telephonically because of professional or personal commitments scheduled prior to their receiving notice of the hearing date; (3) Dr. Nolan was never served with the subpoena directed to him; (4) Claimant never communicated with AFOC to determine the doctors’ availability to testify at the scheduled hearing prior to requesting the subpoenas; (5) Claimant’s spurious allegations of wrongdoing by Dr. Prevost and Dr. Nolan are beyond the Board’s jurisdiction and outside the scope of any inquiry the Board should permit her representative to pursue; and (6) Dr. Prevost and Dr. Nolan are entitled to legal representation at the hearing in light of Claimant’s serious allegations, and their counsel is similarly unavailable on March 24, 2011.  (Motion and Memoranda to Quash Subpoenas, March 11, 2011; Affidavit of Counsel; Affidavit of Julie Veronick, March 14, 2011).  The physicians’ statements all medical records were previously produced, neither was available on March 24, 2011 due to prior commitments:  Dr. Prevost having a full day of surgeries, and Dr. Nolan being out of state, testifying would create a hardship for AFOC and its surgical patients, and Claimant never contacted the physicians to ensure their availability on the scheduled date, were uncontradicted, and credible.

71)
On March 15, 2011, the Board received a letter from Broward General Medical Center noting its receipt on behalf of Dr. Dominic Carreira of the subpoena for Dr. Carreira’s testimony.  The letter noted Dr. Carreira was unavailable on March 24, 2011 due to professional commitments, and the Board had already been provided with Dr. Carreira’s medical records pertaining to Claimant.  The letter further noted the original money order mailed by Claimant in the amount of $12.50 was being returned to Claimant, and noted Dr. Carriera’s hourly rate for workers’ compensation testimony is $200.00 per hour.  (Letter to Board from Elizabeth Quintero, Medical Office Coordinator, March 14, 2011).

72)  An expedited prehearing conference was scheduled and took place on March 17, 2011.  Mr. Mow attended telephonically, conceding he had received the pleadings pertaining to the Motion for Expedited Consideration and to Quash the Subpoenas, and noting he had recently mailed objections to both.  At the time of the prehearing conference those written objections had not been received.  Based on the seriousness of the allegations leveled against Dr. Prevost, allegations the designee noted could potentially have serious professional or even punitive consequences, Dr. Prevost’s motion to quash the subpoena was granted.  The designee asked Mr. Mow and Ms. Rose if they wished to proceed with the March 24, 2011 hearing without Dr. Prevost as a witness, or wished to delay the hearing.  Both parties stated they wished to proceed with the hearing.  Mr. Mow asked that the designee or the Board address his petition to enforce the subpoenas.  As the petition had not yet reached the Board and Employer had not had an opportunity to respond, the designee declined to address the issue at the prehearing.  (Prehearing Conference Summary, March 17, 2011).  

PRINCIPLES OF LAW

AS 23.30.001.  Intent of the legislature and construction of chapter.  It is the intent of the legislature that

1) this chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this chapter;

2) worker’s compensation cases shall be decided on their merits except where otherwise provided by statute; 

3) this chapter may not be construed by the courts in favor of a party;

4) hearings in workers’ compensation cases shall be impartial and fair to all parties and that all parties shall be afforded due process and an opportunity to be heard and for their arguments and evidence to be fairly considered. 

AS 23.30.005.  Alaska Workers’ Compensation Board.
. . .

(h) The department shall adopt rules for all panels, and . . . shall adopt regulations to carry out the provisions of this chapter.  The department may by regulation provide for procedural, discovery, or stipulated matters to be heard and decided by the commissioner or a hearing officer designated to represent the commissioner rather than a panel.  If a procedural, discovery, or stipulated matter is heard and decided by the commissioner or a hearing officer designated to represent the commissioner, the action taken is considered the action of the full Board on that aspect of the claim.  Process and procedure under this chapter shall be as summary and simple as possible.  The department, the Board or a member of it may for the purposes of this chapter subpoena witnesses, administer or cause to be administered oaths, and may examine or cause to have examined the parts of the books and records of the parties to a proceeding that relate to questions in dispute. The superior court, on application of the department, the Board or any members of it, shall enforce the attendance and testimony of witnesses and the production and examination of books, papers, and records. . . (emphasis added). 

 (i) The department may adopt regulations concerning the medical care provided for in this chapter.  In addition to the reports required of physicians under AS 23.30.095(a) - (d), the Board may direct a physician or hospital rendering medical treatment or service under this chapter to furnish to the Board periodic reports of treatment or services on forms procured from the Board. (emphasis added).

The Board may base its decision not only on direct testimony, medical findings, and other tangible evidence, but also on the Board’s “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.”  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533-534 (Alaska 1987).

AS 23.30.041.  Rehabilitation and reemployment of injured workers….(c) An employee and an employer may stipulate to the employee’s eligibility for reemployment benefits at any time…
AS 23.30.070.  Report of injury to division.  (a) Within 10 days from the date the employer has knowledge of an injury or death or from the date the employer has knowledge of a disease or infection, alleged by the employee or on behalf of the employee to have arisen out of and in the course of the employment, the employer shall send to the division a report setting out

(1) the name, address, and business of the employer; 

(2) the name, address, and occupation of the employee; 

(3) the cause and nature of the alleged injury or death; 

(4) the year, month, day, and hour when and the particular locality where the alleged injury or death occurred; and 

(5) the other information that the division may require. 

(b) Additional reports with respect to the injury and to the condition of the employee shall be sent by the employer to the division at the times and in the manner that the director prescribes. (emphasis added).

AS 23.30.095.  Medical treatments, services, and examinations. …

 (e)  The employee shall, after an injury, at reasonable times during the continuance of the disability, if requested by the employer or when ordered by the Board, submit to an examination by a physician or surgeon of the employer’s choice authorized to practice medicine under the laws of the jurisdiction in which the examination occurs, furnished and paid for by the employer.  The employer may not make more than one change in the employer’s choice of a physician or surgeon without the written consent of the employee.  Referral to a specialist by the employer’s physician is not considered a change in physicians… An examination requested by the employer not less than 14 days after injury, and every 60 days thereafter, shall be presumed to be reasonable, and the employee shall submit to the examination without further request or order by the Board…If an employee refuses to submit to an examination provided for in this section, the employee’s rights to compensation shall be suspended until the obstruction or refusal ceases, and the employee’s compensation during the period of suspension may, in the discretion of the Board…be forfeited. (emphasis added).

(h)  Upon the filing with the division by a party in interest of a claim or other pleading, all parties to the proceeding must immediately, or in any event within five days after service of the pleading, send to the division the original signed reports of all physicians relating to the proceedings that they may have in their possession or under their control, and copies of the reports shall be served by the party immediately on any adverse party.  There is a continuing duty on all parties to file and serve all the reports during the pendency of the proceeding. (emphasis added).

AS 23.30.110. Procedure on claims. (a) Subject to the provisions of AS 23.30.105, a claim for compensation may be filed with the Board in accordance with its regulations at any time after the first seven days of disability following an injury…and the Board may hear and determine all questions in respect to the claim.

AS 23.30.135.  Procedure before the Board. (a) In making an investigation or inquiry or conducting a hearing the Board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided in this chapter.  The Board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . .(emphasis added).

AS 23.30.250.  Penalties for fraudulent or misleading acts; damages in civil actions.  (a) A person who (1) knowingly makes a false or misleading statement, representation, or submission related to a benefit under this chapter; (2) knowingly assists, abets, solicits, or conspires in making a false or misleading submission affecting the payment, coverage, or other benefit under this chapter; (3) knowingly misclassifies employees or engages in deceptive leasing practices for the purpose of evading full payment of workers' compensation insurance premiums; or (4) employs or contracts with a person or firm to coerce or encourage an individual to file a fraudulent compensation claim is civilly liable to a person adversely affected by the conduct, is guilty of theft by deception as defined in AS 11.46.180, and may be punished as provided by AS 11.46.120-11.46.150.

(b) If the Board, after a hearing, finds that a person has obtained compensation, medical treatment, or another benefit provided under this chapter, or that a provider has received a payment, by knowingly making a false or misleading statement or representation for the purpose of obtaining that benefit, the Board shall order that person to make full reimbursement of the cost of all benefits obtained. Upon entry of an order authorized under this subsection, the Board shall also order that person to pay all reasonable costs and attorney fees incurred by the employer and the employer's carrier in obtaining an order under this section and in defending any claim made for benefits under this chapter. If a person fails to comply with an order of the Board requiring reimbursement of compensation and payment of costs and attorney fees, the employer may declare the person in default and proceed to collect any sum due as provided under AS 23.30.170 (b) and (c).

AS 23.30.280.  Investigation of fraud; staffing.  (a) The director shall establish a section within the division for the investigation of fraudulent or misleading acts under AS 23.30.250 and other fraudulent acts relating to workers’ compensation.

(b) The director may investigate facts reported under this section and may refer facts indicating a possible violation of law to the appropriate prosecutor or agency.  If the director determines that there is credible evidence that a person obtained a payment, compensation, medical treatment, or other benefit provided under this chapter by a fraudulent act or false or misleading statement or representation as provided in AS 23.30.250(a), the director shall notify the affected employer, insurer, and adjuster upon conclusion of the investigation.  If the fraudulent act or false or misleading statement or representation was perpetrated against the division, the director may file a petition as provided in AS 23.30.110 for an order of forfeiture against the person, precluding, in whole or in part, the person from future payment, compensation, medical treatment, or other benefit provided under this chapter.

. . .

(d) The section established by the director under (a) of this section shall include not less than two full-time investigators with the primary responsibility of investigating fraudulent or misleading acts relating to workers’ compensation. . . . 

AS 23.30.395. Definitions.  In this chapter 

(3) “attending physician” means one of the following designated by the employee under AS 23.30.095(a) or (b):

(A)  a licensed medical doctor;

(B)  a licensed doctor of osteopathy;

(C)  a licensed dentist or dental surgeon;

(D)  a licensed physician assistant acting under supervision of a licensed medical doctor or doctor of osteopathy;

(E)  a licensed advanced nurse practitioner; or

(F) A licensed chiropractor.

. . .

(31)  “physician” includes doctors of medicine, surgeons, chiropractors, osteopaths, dentists, and optometrists;

The term “medical record” has been defined as those records maintained in the regular course of business by a physician or other medical provider which the medical provider has prepared, or which has been generated at the direction of the physician or other medical provider, for the purpose of providing medical diagnosis or treatment on behalf of the patient.  Wilson v. Westside Carpet, AWCB Decision No. 09-0029 (February 10, 2009).

8 AAC 45.052.  Medical summary. (a)  A medical summary on form 07-6103, listing each medical report in the claimant’s or petitioner’s possession which is or may be relevant to the claim of petition, must be filed with a claim or petition.  The claimant or petitioner shall serve a copy of the summary form, along with copies of the medical reports, upon all parties to the case and shall file the original summary form with the Board.

(b) The party receiving a medical summary and claim or petition shall file with the Board an amended summary on form 07-6103 within the time allowed under AS 23.30.095(h), listing all reports in the party’s possession which are or may be relevant to the claim and which are not listed on the claimant’s or petitioner’s medical summary form.  In addition, the party shall serve the amended medical summary form, together with copies of the reports, upon all parties.

(c)  Except as provided in (f) of this section, a party filing an affidavit of readiness for hearing must attach an updated medical summary, on form 07-6103, if any new medical reports have been obtained since the last medical summary was filed. (emphasis added).

(1) If the party filing an affidavit of readiness for hearing wants the opportunity to cross-examine the author of a medical report listed on the medical summaries that have been filed, the party must file with the Board, and serve upon all parties, a request for cross-examination, together with the affidavit of readiness for hearing and an updated medical summary and copies of the medical reports listed on the medical summary, if required under this section.  (emphasis added).

(2)   If a party served with an affidavit of readiness for hearing wants the opportunity to cross-examine the author of a medical report listed on the medical summaries filed as of the date of service of the affidavit of readiness for hearing, a request for cross-examination must be filed with the Board, and served upon all parties, within 10 days after service of the affidavit of readiness for hearing. (emphasis added). 

(3)
After an affidavit of readiness for hearing has been filed, and until the claim is heard or otherwise resolved,


. . .

(d) After a claim or petition is filed, all parties must file with the Board an updated medical summary form within five days after getting an additional medical report.  A copy of the medical summary form, together with copies of the medical reports listed on the form, must be served upon all parties at the time the medical summary is filed with the Board.  (emphasis added). 

8 AAC 45.054.  Discovery…

(c)  The Board or division will issue subpoenas and subpoenas duces tecum in accordance with the Act.  The person requesting the subpoena shall serve the subpoena at the person’s expense.  Neither the Board nor the division will serve subpoenas on behalf of a party.  

8 AAC 45.065.  Prehearings.  (a)  After a claim or petition has been filed, a party may file a written request for a prehearing, and the Board or designee will schedule a prehearing.  Even if a claim, petition, or request for prehearing has not been filed, the Board or its designee will exercise discretion directing the parties or their representatives to appear for a prehearing.  At the prehearing, the Board or designee will exercise discretion in making determinations on 

(1)
identifying and simplifying the issues . . . .

(2)
amending the papers filed or the filing of additional papers;

(3)
accepting stipulations, requests for admissions of fact, or other documents that may avoid presenting unnecessary evidence at the hearing;

(4)
limiting the number of witnesses, identifying those witnesses, or requiring a witness list in accordance with 8 AAC 45.112;

(5)
the length, filing, and the date for service of legal memoranda if different from the standards set out in 8 AAC 45.114;

(6)
the relevance of information requested under AS 23.30.107(a and AS 23.30.108;

(7)
petitions to join a person;

(8)
consolidating two or more cases, even if a petition for consolidation has not been filed;

 (9)
the possibility of settlement or using a settlement conference to resolve the dispute;

. . .
(10)      discovery requests; . . . . 
(11)
the closing date for discovery;

(12)
the closing date for serving and filing of video recordings, audio records, depositions, video depositions, or any other documentary evidence; the date must be at least two state working days before the hearing;

(13)
whether a party intends at the time of hearing to seek recusal of a Board member…

(14)
whether a party’s opening and closing arguments, including a statement of the issues, at the hearing should be longer than permitted by 8 AAC 45.116; or 

 (15)
other matters that may aid in the disposition of the case.  (emphasis added).


8 AAC 45.082.  Medical treatment.  (a) The employer’s obligation to furnish medical treatment under AS 23.30.095 extends only to medical and dental services furnished by providers, unless otherwise ordered by the Board after a hearing or consented to by the employer.  The Board will not order the employer to pay expenses incurred by an employee without the approval required by this subsection.

(b) In this section “provider” means any person or facility as defined in AS 47.08.140 and licensed under AS 08 to furnish medical or dental services, and includes an out-of-state person or facility that meets the requirements of this section and is otherwise qualified to be licensed under AS 08.

(c)  Physicians may be changed as follows:


…

     (3)  For an employee injured on or after July 1, 1988, an employer’s choice of physician is made by having a physician or panel of physicians selected by the employer give an oral or written opinion and advice after examining the employee, the employee’s medical records, or an oral or written summary of the employee’s medical records.  To constitute a panel, for purposes of this paragraph, the panel must complete its examination, but not necessarily the report, within five days after the first physician sees the employee.  If more than five days pass between the time the first and last physicians see the employee, the physicians do not constitute a panel, but rather a change of physicians.

(4) Regardless of an employee’s date of injury, the following is not a change of an attending physician:

(A) The employee moves a distance of 50 miles or more from the attending physician and the employee does not get services from the attending physician after moving; the first physician providing services to the employee after the employee moves is a substitution of physicians and not a change of attending physicians;

(B) The attending physician dies, moves the physician’s practice 50 miles or more from the employee, or refuses to provide services to the employee; the first physician providing services to the employer thereafter is a substitution of physicians and not a change of attending physicians;

(C) The employer suggest, directs, or schedules an appointment with a physician other than the attending physician, the other physician provides services to the employee, and the employee does not designate in writing that physician as the attending physician;

(D)  The employee request in writing that the employer consent to a change of attending physician, the employer does not give written consent or denial to the employee within 14 days after receiving the request, and thereafter the employee gets services from another physician.

. . .

(d) Medical bills for an employee’s treatment are due and payable within 30 days after the date the employer received the medical provider’s bill and a completed report on form 07-6102.  Unless the employer controverts the prescription charges or transportation expenses, an employer shall reimburse an employee’s prescription charges . . . within 30 days after the employer received the medical provider’s completed report on form 07-6102 and an itemization of the prescription numbers or an itemization of the dates of travel, destination, and transportation expenses for each date of travel. If the employer controverts

(1) a medical bill or if the medical bill is not paid in full as billed, the employer shall notify the employee and medical provider in writing the reasons for not paying all or a part of the bill or the reason for delay in payment within 30 days after receipt of the bill and completed report on form 07-6102;

(2) a prescription or transportation expense reimbursement request in full, the employer shall notify the employee in writing the reason for not paying all or a part of the request or the reason for delay within the time allowed in this section in which to make payment; if the employer makes a partial payment, the employer shall also itemize in writing the prescription or transportation expense requests not paid. . . .

8 AAC 45.086. Physician’s reports.  (a) A provider who renders medical or dental services under the Act shall file with the Board and the employer a substantially complete form 07-6102 within 14 days after each treatment or service.
(b) The Board will, in its discretion, deny a provider’s claim of payment for medical or dental services if the provider fails to comply with this section . . .

8 AAC 45.120. Evidence. . . 

(c) Each party has the following rights at hearing:

(1) to call and examine witnesses; 

                        (2) to introduce exhibits; 

(3) to cross-examine opposing witnesses; 

(4) to impeach any witness; 

(5) to rebut contrary evidence.

. . . .

(e) Technical rules relating to evidence and witnesses do not apply in Board proceedings, except as provided in this chapter.  Any relevant evidence is admissible if it is the sort of evidence on which responsible persons are accustomed to rely in the conduct of serious affairs, regardless of the existence of any common law or statutory rule which might make improper the admission of such evidence over objection in civil actions.  Hearsay evidence may be used for the purpose of supplementing or explaining any direct evidence, but it is not sufficient in itself to support a finding of fact unless it would be admissible over objection in civil actions.  The rules of privilege apply to the same extent as in civil actions.  Irrelevant or unduly repetitious evidence may be excluded on those grounds. . . (emphasis added).

(f) Any document . . . that is served upon the parties, accompanied by proof of service, and that is in the Board’s possession 20 or more days before hearing, will, in the Board’s discretion, be relied upon by the Board in reaching a decision unless a written request for an opportunity to cross-examine the document’s author is filed with the Board and served upon all parties at least 10 days before the hearing. The right to request cross-examination specified in this subsection does not apply to medical reports filed in accordance with 8 AAC 45.052; a cross-examination request for the author of a medical report must be made in accordance with 8 AAC 45.052. (emphasis added).

…

(h)  If a request is filed in accordance with (f) of this section, an opportunity for cross-examination will be provided unless the request is withdrawn or the Board determines that

(1) under a hearsay exception of the Alaska Rules of Evidence, the  document is admissible;


(2)  the document is not hearsay under the Alaska Rules of Evidence; or

(3)  the document is a report of an examination performed by a physician   chosen by the Board under As 23.30.095(k) or AS 23.30.110(g).

…

(k)  The board favors the production of medical evidence in the form of written reports, but will, in its discretion, give less weight to written reports that do not include


(1)  the patient’s complaints;


(2)  the history of the injury;


(3)  the source of all facts set out in the history and complaints;


(4)  the findings on examination;


(5)  the medical treatment indicated;


(6)  the relationship of the impairment or injury to the employment;

(7) the medical provider’s opinion concerning the employee’s working ability and reasons for that opinion;


(8)  the likelihood of permanent impairment; and 

(9) the medical provider’s opinion as to whether the impairment, if permanent, is ready for rating, the extent of impairment, and detailed factors upon which the rating is based. (emphasis added).

Relevant evidence is evidence having any tendency to make the existence of any fact that is of consequence to the determination of the action more probable or less probable than it would be without the evidence.  Alaska Rules of Evidence, Rule 401 (Definition of Relevant Evidence).  On the other hand, cumulative, repetitious, irrelevant, or non-material evidence will be excluded from the record.  8 AAC 45.120(e).

The cost of presenting an employer’s physicians for cross-examination, through either deposition or at hearing, must be borne by the employer.  8 AAC 45.120(h); Frazier v. H.C. Price/CIRI Const. JV, 794 P.2d 103, 105-106 (Alaska 1990).

8 AAC 45.525.  Reemployment benefit eligibility evaluations. If an employee is found eligible for an eligibility evaluation for reemployment benefits under 8 AAC 45.510 or 8 AAC 45.520, the rehabilitation specialist shall

(1) interview the employee and, if necessary, the employer at the time of injury to obtain a description of the tasks and duties of the employee’s job at the time of injury;

(2) review the following volume and, from the volume, choose the most appropriate title or titles based on the description of the employee’s job; the volume to be reviewed under this paragraph is

. . .

(B) on or after August 30, 1998, the effective date of the amendment of AS 23.30.041(e) by AS 1, ch. 59. SLA 1998, the 1993 edition of the United States Department of Labor’s “Selected Characteristics of Occupations Defined in the Revised Dictionary of Occupational Titles” unless, under AS 23.30.041(q), the Board has designated a later revision or version of that volume; and

(3) submit the job title or titles chosen under (2) of this subsection to a physician.

…

8 AAC 45.900.  Definitions. (a)  In this chapter

. . .

(11) “Smallwood objection” means an objection to the introduction into evidence of written medical reports in place of direct testimony by a medical provider.  

Unless the party offering a medical record as evidence has provided an opportunity for the party objecting to that evidence to cross-examine the document’s author, the document is inadmissible unless it would be admissible over objection in a civil action by virtue of one of the Rules of Evidence, or an exception thereto. Commercial Union Insurance Co. v. Smallwood, 550 P.2d 1261 (Alaska 1976). 

12 AAC 40.940. Standards of practice for record keeping. 
(a) A physician or physician assistant licensed by the Board shall maintain adequate records for each patient for whom the licensee performs a professional service. 

(b)   Each patient record shall meet the following minimum requirements: 

(1)   be legible; 

(2) contain only those terms and abbreviations that are or should be comprehensible to similar licensees; 

(3)   contain adequate identification of the patient; 

(4)   indicate the dates that professional services were provided to the patient; 

(5)   reflect what examinations, vital signs, and tests were obtained, performed, or ordered concerning the patient and the findings and results of each; 

(6)   indicate the chief complaint of the patient; 

(7)   indicate the licensee's diagnostic impressions of the patient; 

(8)  indicate the medications prescribed for, dispensed to, or administered to the patient and the quantity and strength of each medication; 

(9)  reflect the treatment provided to or recommended for the patient; 

(10) document the patient's progress during the course of treatment provided by the licensee. 

(c) Each entry in the patient record shall reflect the identity of the individual making the entry. 

(d) Each patient record shall include any writing intended to be a final record. This subsection does not require the maintenance of preliminary drafts, notes, other writings, or recordings once this information is converted to final form and placed in the patient record. 

12 AAC 40.955. Ethical standards. 
(a) The Principles of Medical Ethics of the American Medical Association on page xiv of the 2002-2003 Edition of the Council on Ethical and Judicial Affairs, Code of Medical Ethics, published by the American Medical Association are adopted by reference as the ethical standards for physicians and applies to all physicians subject to this chapter. 

(b) The 1996 edition of the Code of Ethics of the American Osteopathic Association is adopted by reference as the ethical standards for osteopaths and applies to all osteopaths subject to this chapter. 

(c) The 1998 edition of the Code of Ethics of the American Podiatric Medical Association is adopted by reference as the ethical standards for podiatrists and applies to all podiatrists subject to this chapter. 

(d) The June 2006 edition of the Code of Ethics of the Physician Assistant Profession of the American Academy of Physician Assistants is adopted by reference as the ethical standards for physician assistants and applies to all physician assistants subject to this chapter. 

(e) The third edition of the EMT Code of Ethics of the National Association of EMT's is adopted by reference as the ethical standards for mobile intensive care paramedics and applies to all mobile intensive care paramedics subject to this chapter. 

AS 44.62.330.  Application of 44.62.330 – 44.62.630.  (a)  The procedure of the state Boards, commission, and officers listed in this subsection … shall be conducted under AS 44.62.330 – 44.62.630…

(12)  Alaska Workers’ Compensation Board, where procedures are not otherwise expressly provided by the Alaska Workers’ Compensation Act;

AS 44.62.430.  Subpoenas; witness fees.  (a) Before the hearing begins the agency shall issue subpoenas and subpoenas duces tecum at the request of a party in accordance with the rules of civil procedure.  After the hearing begins the agency hearing a case or a hearing officer sitting alone may issue subpoenas and subpoenas duces tecum.

(b)  A subpoena issued under (a) of this section extends to all parts of the state and shall be served in accordance with the rules of civil procedure.  A witness is not obliged to attend at a place out of the house district in which the witness resides unless the distance is less than 100 miles from the place of residence, except that the agency, upon affidavit of a party showing that the testimony of the witness is material and necessary, may endorse on the subpoena an order requiring the attendance of the witness.

(c) A witness who is not a party and who appears under a subpoena is entitled to receive…

(1)  Fees as prescribed for a witness in court actions…

(d)  Fees, transportation expenses, and food and lodging expenses shall be paid by the party at whose request the witness is subpoenaed.  (emphasis added).

AS 44.62.570.  Scope of review.  (a)  An appeal shall be heard…

(b)…Abuse of discretion is established if the agency has not proceeded in the manner required by law, the order or decision is not supported by the findings, or the findings are not supported by the evidence . . . .  If it is claimed that the findings are not supported by the evidence, abuse of discretion is established if the court determines that the findings are not supported by (1) the weight of the evidence; or (2) substantial evidence in the light of the whole record.  (emphasis added).

AS 44.62.590.  Contempt.  (a)  In a proceeding before an agency, the agency shall certify the facts to the superior court in the judicial district where the proceeding is held if a person in the proceeding

(1) Disobeys or resists a lawful order;

(2) Refuses to respond to a subpoena;

. . .

 (b) Upon certification under (a) of this section, the court shall issue an order directing the person to appear before the court and show cause why the person should not be punished for contempt.  The order and a copy of the certified statement shall be served on the person.

(c)  After service under (b) of this section, the court has jurisdiction of the matter…  

The State of Alaska, Department of Law, Hearing Officer’s Manual, Fifth Edition (August 2002), at Chapter 8, is instructive on the issuance and enforcement of administrative subpoenas:

2.
Compelling Testimony/ Subpoenas.


a.   Who Issues. In APA proceedings, subpoenas are governed by AS 44.62.430.  AS 44.62.430(a) provides that before the hearing begins, the agency shall issue subpoenas (including subpoenas duces tecum) at the request of a party, in accordance with the rules of civil procedure…


b.  When Appropriate.  A subpoena may only be used to compel testimony, or the production of documents, at the hearing or at a scheduled deposition.  A party may not use a subpoena to directly obtain documents without notice to the other parties and scheduling a records deposition…

…The opposing party or the subpoenaed person can later move to quash the subpoena…


c.  Distant Witnesses. AS 44.62.430(b) provides that agency subpoenas…extend throughout the entire state, but there is a limitation on the travel required of witnesses…Since agency subpoenas issued under AS 44.62.430(a) do not extend outside the state, AS 44.62.440(b) provides a method for obtaining testimony by deposition of witnesses located outside the state.  The fairly complex procedure begins with an agency order authorizing the out-of-state witness’s deposition.  With the agency order in hand, the party seeking this testimony must get a court order by filing a petition for the taking of the deposition in the superior court nearest to the principal office of the agency.  The Alaska court order must then be presented to the local court where the witness resides or is found.


d.
Witness Costs.  The party requesting the subpoena must pay to the subpoenaed witness the fees, transportation expenses, and food and lodging expenses allowed under AS 44.62.430(d). 


e.
Enforcing a Subpoena.  In proceedings covered by the APA, AS 44.62.590 allows the superior court in the judicial district where the hearing is being held to use the court’s contempt powers to enforce a hearing officer’s subpoena or other lawful order.  The agency prepares a written certification setting out the details of the alleged subpoena violation.  The person seeking to compel the subpoena initiates the enforcement proceeding by filing a petition requesting enforcement of the subpoena and including the written certification.  The court will then issue an order to show cause why the person failing to honor the subpoena should not be held in contempt.   (emphasis added).

Alaska Rules of Civil Procedure. Rule 30.  Depositions Upon Oral Examination

….

(e) Review by Witness; Changes; Signing.  If requested by the deponent or a party before completion of the deposition, the deponent shall have 30 days in which to review the transcript or recording after being notified by the officer that the transcript or recording is available and, if there are changes in form or substance, to sign a statement reciting such changes and the reasons given by the deponent for making them.  The officer shall indicate in the certificate prescribed by subparagraph (f)(1) whether any review was requested and, if so, shall append any changes made by the deponent during the period allowed.(emphasis added).

(f) Certification and Filing by Officer; Exhibits; Copies; Notice of filing.

(1) The officer shall certify that the witness was duly sworn by the officer and that the deposition is a true record of the testimony given by the witness.  This certificate shall be in writing and accompany the record of the deposition.  The officer shall securely seal the deposition in an envelope or package indorsed with the title of the action and marked “Deposition of [witness name] and shall promptly send it to the attorney who arranged for the transcript or recording, who shall store it under conditions that will protect it against loss, destruction, tampering, or deterioration.

. . .

(2) Unless otherwise ordered by the court or agreed by the parties, the officer shall retain stenographic notes of any deposition taken stenographically or a copy of the recording of any deposition taken by another method.  Upon payment of reasonable charges therefore, the officer shall furnish a copy of the transcript or other recording of the deposition to any party or to the deponent. (emphasis added).
Alaska Rule of Civil Procedure Rule 45.  Subpoena….
(c)  Service.  A subpoena may be served by a peace officer, or any other person who is not a party and is not less than 18 years of age. Service of a subpoena upon a person named therein shall be made by delivering a copy thereof to such person and by tendering to the person the fees for one day's attendance and the mileage prescribed by rule.  

…

(f)  Subpoena for a Hearing or Trial.  At the request of any party subpoenas for attendance at a hearing or trial shall be issued by the clerk of the court for the judicial district in which the hearing or trial is held.  A subpoena requiring the attendance of a witness at a hearing or trial may be served at any place within the state…

 (g)  Enforcement of Administrative Subpoenas.  When any officer or agency of the state has the authority to issue subpoenas, enforcement of such subpoenas to compel the giving of testimony or the production of documents may be secured by proceedings brought in the court in the manner provided by the Administrative Procedures Act of the state. (emphasis added).

Alaska Rule of Civil Procedure Rule 77.   Motions….

(g) Expedited Consideration. A party may move for expedited consideration of its principal motion by filing a second motion requesting relief in less time than would normally be required for the court to issue a decision…

 (6) The court may not grant the motion for expedited consideration prior to allowing the opposing party a reasonable opportunity to respond, either in person, by telephone or in writing…

 (7) The court may not grant the principal motion prior to allowing the opposing party a reasonable opportunity to respond, either in person, by telephone or in writing…

Alaska Rule of Civil Procedure Rule 91.  Applicability of Civil Rules in General….

(c) Administrative Subpoenas.  These rules are applicable to proceedings in court to compel the giving of testimony or production of documents in accordance with subpoena issued or other authority exercised by an officer or agency of the state, except as otherwise provided by order of the court in the proceedings.
Alaska Rules of Administration Rule 7.  Witness Fees.…

(e) Demand of Payment in Advance in Civil Cases.  Witnesses in civil cases, except when subpoenaed by the state, a municipality, a borough, a city, or an officer or agency thereof, may demand the payment in advance of their travel expense and their per diem fee for one day, and when so demanded shall not be compelled to attend until the allowances are paid.  (emphasis added).

Alaska Rules of Evidence.  Rule 402.  Relevant Evidence Admissible – Exceptions – Irrelevant Evidence Inadmissible.  

All relevant evidence is admissible, except as otherwise provided by the Constitution of the United States or of this state, by enactments of the Alaska Legislature, by these rules, or by other rules adopted by the Alaska Supreme court.  Evidence which is not relevant is not admissible.  (emphasis added).

Alaska Rules of Evidence.  Rule 403.  Exclusion of Relevant Evidence on Grounds of Prejudice, Confusion, or Waste of Time.  
Although relevant, evidence may be excluded if its probative value is outweighed by the danger of unfair prejudice, confusion of the issues, or misleading the jury, or by considerations of undue delay, waste of time, or needless presentation of cumulative evidence.

Alaska Rules of Evidence.  Rule 702.   Testimony by Experts.

(a)    If scientific, technical, or other specialized knowledge will assist the trier of fact to understand the evidence or to determine a fact in issue, a witness qualified as an expert by knowledge, skill, experience, training, or education, may testify thereto in the form of an opinion or otherwise.

(b)  No more than three independent expert witnesses may testify for each side as to the same issue in any given case.  For purposes of this rule, an independent expert is a witness who is retained or specially employed to provide expert testimony in the case or whose duties as an employee of the party regularly involved giving expert testimony.  The court, upon the showing of good cause, may increase or decrease the number of independent experts to be called.

AS 08.84.160.  Scope of authorized practice.  This chapter [Chapter 84.  Physical Therapists and Occupational Therapists] does not authorize a person to practice medicine, osteopathy, chiropractic, or other method of healing, but only to practice physical therapy or occupational therapy.

AS 08.84.190.  Definitions.  In this chapter, unless the context otherwise requires,

. . .

(5) “physical therapist” means a person who practices physical therapy;

(6) “physical therapy” means the examination, treatment and instruction of human beings to detect, assess, prevent, correct, alleviate and limit physical disability, bodily malfunction, pain from injury, disease and other bodily or mental conditions and includes the administration, interpretation and evaluation of tests and measurements of bodily functions and structures; the planning, administration, evaluation and modification of treatment and instruction including the use of physical measures, activities and devices for preventative and therapeutic purposes; the provision of consultative, educational and other advisory services for the purpose of reducing the incidence and severity of physical disability, bodily malfunction and pain; “physical therapy” does not include the use of roentgen rays and radioactive materials for diagnosis and therapeutic purposes, the use of electricity for surgical  purposes, and the diagnosis of disease;

AS 11.56.610.  Tampering with physical evidence.  (a) A person commits the crime of tampering with physical evidence if the person

(1) destroys, mutilates, alters, suppresses, conceals, or removes physical evidence with intent to impair its verity or availability in an official proceeding or a criminal investigation;

(2) makes, presents, or uses physical evidence, knowing it to be false, with intent to mislead a juror who is engaged in an official proceeding or a public servant who is engaged in an official proceeding or a criminal investigation;

(3) prevents the production of physical evidence in an official proceeding or a criminal investigation by the use of force, threat, or deception against anyone; or

(4) does any act described by (1), (2), or (3) of this subsection with intent to prevent the institution of an official proceeding.

(c) Tampering with physical evidence is a class C felony.

In Alaska Public Interest Research Group v. State, 167 P.3 27, 36  (Alaska 2007), the Alaska Supreme Court reiterated the limited jurisdiction of  the Alaska Workers’ Compensation Board when it is operating in its quasi-judicial function.  The Court explained:

One factor that courts rely on to determine that an agency exercises only quasi-judicial authority is the limited jurisdiction of the administrative agency.  One of the policy justifications for the existence of administrative adjudication is that as a result of their limited jurisdiction, administrative agencies are able to develop expertise in a narrow area. Some courts have decided that a grant of judicial power to an administrative agency is acceptable when the administrative body “resolve[s] factual issues underlying a purely statutory right.” Administrative agencies do not have jurisdiction to decide issues of constitutional law. Delegation to an administrative agency is upheld as long as the administrative tribunal stays within the bounds of its authority (citations omitted). 

The Court further stated,  in reference to the jurisdiction of the Alaska Workers’ Compensation Appeals Commission, that the Commission “like the Board, may be required to apply equitable or common law principles in a specific case, but both of these quasi-judicial agencies can only adjudicate in the context of a workers' compensation case. Neither the Appeals Commission nor the Board has jurisdiction to hear any action outside of a workers' compensation claim.” Id. at 36-37(citation omitted).

Non-Attorney Representatives.
Pertaining to non-attorney representatives, the Board, in Christopher A. Lacy,v. Hotel Captain Cook, Inc., AWCB Decision No. 99-0255 (December 14, 1999), held:

The Workers’ Compensation Act does not provide any specific guidelines regarding non-attorney representatives. Attorneys are bound to adhere to strict ethical, moral and professional responsibilities. They are governed by the courts, the Court Rules and the Alaska Bar Association. Some of the basic responsibilities are found in the Alaska Rules of Professional Conduct (ARPC). Although specifically directed to attorneys, these Rules reflect the general responsibilities of any diligent representative and provide some valuable guidance for non-attorney representatives when they undertake the representation of injured workers. Considering the statutory authority granted us to conduct our hearings in a manner to "best ascertain the rights of the parties," we find it is generally in the best interests of all parties that representatives adhere to some basic standards. We find the following standards are particularly important for non-attorney representatives to adhere to:

Competence – A representative should have knowledge of the applicable Workers’ Compensation Act sections and the facts of the case and be prepared for hearing. (ARPC 1.1).

Diligence – A representative should not unreasonably delay his or her client’s case. (ARPC 1.3).

Communication – A representative should explain a matter to his or her client so that the client can make informed decisions regarding the representation. (ARPC 1.4)

Declining or Terminating Representation – A representative should not take a case unless the representation can be performed competently, promptly and to completion. (ARPC 1.16).

Meritorious Claims and Contentions – A representative should not bring or defend a proceeding that is frivolous. (ARPC 3.1)

Expediting Litigation – A representative should not delay the case. (ARCP 3.2).

Candor Toward the Tribunal -- A representative should be truthful with the Board at all times. (ARCP 3.3).

Fairness to Opposing Party and Counsel – A representative should not destroy or conceal evidence, obstruct discovery or improperly influence witnesses. (ARCP 3.4).

Truthfulness in Statements to others – A representative should not make false statements of material fact or law to a third person. (ARCP 4.1).

Being aware of the standards with which they are expected to comply will help future non-attorney representatives better assist their “clients.”

ANALYSIS

1) Should the designated medical records be stricken from the Board’s file?

Claimant contends selected medical records and other non-medical report material contained in medical summaries should be stricken from the Board file.  Employer contends Claimant’s allegations either misrepresent the facts or reflect a misunderstanding of the statutes and regulations.  Each record Claimant seeks to exclude is examined in turn:  

(a) Dr. Lynne Adams Bell’s November 7, 2009 EME Report.

Claimant contends Dr. Bell’s November 7, 2009 EME report should be stricken in its entirety because it was solicited by EME physician Ballard and took place less than 60 days from Dr. Ballard’s September 18, 2009 EME.  The law requires an injured worker to submit to an examination by a physician of employer’s choosing.  An examination requested by the employer not less than 14 days after injury, and every 60 days thereafter, is presumed reasonable, and the employee shall submit to the examination without further request or order by the Board.  

Here, EME physician Ballard recommended Claimant be assessed by Dr. Bell, a neurologist, given concerns Claimant may be suffering from RSD.  Dr. Bell’s examination took place on November 7, 2009, 50, though not 60, days after Dr. Ballard examined her. If Claimant believed Employer’s scheduling the referral evaluation with Dr. Bell was unreasonably soon after Dr. Ballard’s evaluation, she could have brought the issue to the Employer’s attention and sought a delay in its scheduling.  If that avenue failed, Claimant could have filed a Petition for Protective Order.  Claimant did not object to attending the evaluation with Dr. Bell 50 days after attending the examination with Dr. Ballard, nor did she file a Petition for Protective Order arguing the November 7, 2009 date was unreasonably soon following Dr. Ballard’s evaluation.  She instead attended the evaluation as scheduled without complaint, thereby waiving any assertion the scheduling of Dr. Bell’s evaluation was unreasonable.  

Claimant further argues Dr. Bell’s opinion Claimant’s chronic pain is of “psychogenic origin” should be stricken as irrelevant in that Claimant has not made a claim for mental or psychological injury, and her opinion Claimant exhibits excessive somatic focus is outside Dr. Bell’s area of expertise as a neurologist.   
Relevant evidence is evidence having any tendency to make the existence of any fact that is of consequence to the determination of the action more probable or less probable than it would be without the evidence.  Any relevant evidence is admissible if it is the sort of evidence on which responsible persons are accustomed to rely in the conduct of serious affairs.  Considering the statutory provisions and case law discussed above, the Board’s record must be open to all evidence “relative” to a claim, that is, all evidence relevant or necessary to the resolution of the claim.  This evidence is then winnowed in the adversarial process of examination and cross-examination, and by the fact-finder determining what weight, if any, should be accorded to the respective testimony, opinions, and other evidence developed at the hearing on the merits of a claim.  The reports of Dr. Bell, a neurologist, and those of Dr. Ballard, an orthopedic physician, are clearly evidence “relative” to the employee’s claim for relief for a fractured fibula and lower extremity crush injury.  They are neither cumulative, repetitious, irrelevant, or non-material.  Indeed, these reports are the kind of evidence which must be weighed and considered in resolving the disputes and ascertaining the rights of the parties.  Claimant’s criticisms of these reports will be considered when all the evidence is critically analyzed in the adversarial process of cross-examination and argument, and these reports will be accorded the weight they deserve, no more, no less, after a full examination of all of the evidence produced at the time of the hearing on the merits of the claims made in this case.  

The law requires all medical reports which are or may be relevant to a claim be promptly filed with the Board on a medical summary.  Striking Dr. Bell’s evaluation report is not a remedy for Claimant’s failure to act in advance of the evaluation if she believed its scheduling was unreasonable. Accordingly, Dr. Bell’s EME report will not be stricken.   Claimant is cautioned, however, that to ensure her right to question or cross-examine Employer’s physicians’ opinions, rather than have  their reports admitted without being subject to question, she must file a Request for Cross-Examination if she has not already done so.  The cost of presenting Employer’s physicians for cross-examination, through either deposition or at hearing, must be borne by the party relying on their testimony, in this case Employer.  

(b) Dr. Ballard’s January 29, 2010 Report. 

Claimant contends Dr. Ballard’s January 29, 2010 “Review of Additional Medical Records” should be stricken, as a sanction to Employer for obtaining it in violation of AS 23.30.095(e), and on the basis of Alaska Rules of Evidence, Rule 403.  Claimant’s reference to AS 23.30.095(e) suggests her argument is the same argument made with respect to Dr. Bell’s evaluation: that it was scheduled too soon after Dr. Ballard’s September 18, 2009, and Dr. Bell’s November 7, 2009 evaluations.  Not only did Dr. Ballard’s January 29, 2010 review take place greater than 60 days after his and Dr. Bell’s earlier evaluations, Dr. Ballard’s January 29, 2009 review was of medical records only, and did not require Claimant to submit to another physical evaluation.  Thus, AS 23.30.095(e) is inapplicable here, and Claimant’s argument in this respect is without merit.   

Nor is Claimant’s reliance on Evidence Rule 403 supportive of excluding Dr. Ballard’s EME follow-up report. Expert medical reports are appropriate evidence in workers’ compensation proceedings, and will be accorded as much or as little weight as they deserve based on the entirety of evidence presented at hearing through direct and cross-examination of witnesses, or documentary evidence.  The probative value of Dr. Ballard’s report is not outweighed by a danger of unfair prejudice, confusion of the issues, misleading the fact-finders, or by considerations of undue delay, waste of time or needless presentation of cumulative evidence, and will not be stricken for those reasons.   Rather, Claimant’s objections to Dr. Ballard’s January 29, 2009 records review:  Dr. Ballard was not provided with Dr. Prevost’s September 29, 2009, October 13, 2009, October 14, 2009 medical records, the September 29, 2009 MRI, or with Dr. Roderer’s October 13, 2009 medical record, before rendering the additional opinions contained in his follow-up report; and did not physically examine Claimant on January 29, 2010 yet opined on her degree of permanent partial impairment; were recognized by the Board in Mow II, in Finding of Fact 24, and is just such argument and evidence as the fact-finder will ultimately weigh, after a full hearing on the merits of the claim, when it determines what weight should be given to Dr. Ballard’s opinions.  
(c) Dr. Roderer’s October 13, 2009 medical record. 

(d) Dr. Prevost’s September 29, 2009, medical record.  

(e) Dr. Prevost’s October 14, 2009 medical record. 

Claimant contends Dr. Roderer’s October 13, 2009 medical record, and Dr. Prevost’s September 29 and October 14, 2009 chart notes, submitted together in a medical summary which was duplex copied, should be stricken as a sanction to Employer for filing them in violation of AS 11.56.610, a criminal statute pertaining to tampering with evidence, and on the basis of Alaska Rules of Evidence, Rule 403, which condones exclusion of evidence which may create unfair prejudice, confusion, mislead the Board, or cause undue delay and waste of time.  Employer contends its duplex copying of this medical summary was an effort to save paper, and the reports appear elsewhere in the record in single-side copy form.  While criminal complaints under AS 11.56.610 are properly addressed to the state’s office of the district attorney and not the Alaska Workers’ Compensation Board, there is no evidence supporting Claimant’s accusation Employer altered Dr. Roderer’s and Dr. Prevost’s medical records with intent to impair their verity in an official proceeding, by submitting them on a duplex copied medical summary.  Each of these medical records is clearly a separate document from the others contained in the medical summary.  The duplex copying in this instance causes no confusion to the fact-finder, nor creates unfair prejudice, or misleads the Board, and these medical records will not be stricken.  

(f) Dr. Franklin’s MRI Report. 

Claimant contends Dr. Franklin’s September 29, 2009 MRI report should be stricken as a sanction to Employer for filing it in violation of AS 11.56.610, because the MRI report has a mottled and fading appearance making it illegible, and on the basis of Alaska Rules of Evidence, Rule 402, which disallows admission of irrelevant evidence.  Again, while criminal complaints under AS 11.56.610 are properly addressed to the state’s office of the district attorney and not the Alaska Workers’ Compensation Board, there is no evidence supporting Claimant’s accusation Employer altered Dr. Franklin’s MRI report with intent to impair its verity in an official proceeding, by creating or submitting it with a faded mottled appearance.  Evident from the bottom of each of the two pages of Dr. Franklin’s report is that it was originally transmitted via facsimile transmission, and probably multiple fax transmissions, which would account for its faded and mottled appearance.  While faded, the document is legible.  It reports the results of an MRI diagnostic study of Claimant’s left ankle, fractured in the work injury, and is clearly relevant.  Dr. Franklin’s report will not be stricken.
(g) Adjuster Thomas Lampman’s December 21, 2009 letter to Dr. Prevost and Dr. Prevost’s reply.
Claimant contends adjuster Thomas Lampman’s December 21, 2009 letter to Dr. Prevost asking three questions pertaining to Claimant’s eligibility for reemployment benefits, should be stricken from the medical summary pursuant to  8 AAC 45.052, AS 23.30.070(b) and AS 23.30.095(h), because it is not a “medical report.”  Claimant contends Dr. Prevost’s response, handwritten by Dr. Prevost in the spaces provided in Mr. Lampman’s letter, should be stricken because they were obtained in violation of AS 23.30.30.041, 8 AAC 45.510, 8 AAC 45.520 and 8 AAC 45.525.  Finally Claimant contends the document should be stricken as irrelevant. 

The law requires all medical reports in a party’s possession or control be filed with the Board on a medical summary form.  Although the terms “medical record” and “medical report” are used repeatedly and interchangeably in the Act, and appear throughout the Alaska Statutes and the Alaska Administrative Code under other statutory and regulatory schemes, nowhere in the statutes or regulations are the terms defined.  A “medical record” is a record maintained in the regular course of business by a physician or other medical provider which the medical provider has prepared, or which has been generated at the direction of the physician or other medical provider, for the purpose of providing medical diagnosis or treatment on behalf of the patient.  Moreover, the Board has historically included in the definition of “medical records” the reports of physicians prepared at the employer’s direction in accordance with AS 23.30.095(e), and has required their filing on medical summaries pursuant to 8 AAC 45.052.  

Dr. Prevost’s responses replying to Mr. Lampman’s inquiry appear in the spaces provided in Mr. Lampman’s letter and concern Claimant’s predicted physical capacities, and whether and to what extent she is expected to suffer a permanent partial impairment as a result of the June 13, 2009 work injury.  These are questions the law requires be answered by Claimant’s treating physician, at that time Dr. Prevost, were answered by Dr. Prevost on January 7, 2010 as his signature attests, and contain diagnostic medical opinions, specifically: Claimant’s physical capacities following the work injury will likely leave her capable of only sedentary work, she had not reached maximum medical improvement, and would sustain a permanent partial impairment in accordance with the American Medical Association Guidelines for Permanent Impairment (6th Edition).  Dr. Prevost’s written opinions are a “medical record” or “medical report” and must be filed on a medical summary.  They are rendered no less so by their insertion in the spaces provided on Mr. Lampman’s letter.  The letter and responses pertained to medical predictions directly at issue at the time they were written, namely Claimant’s eligibility for reemployment benefits, and were unquestionably relevant at the time of filing. 

Nor are these responses objectionable because the questions were propounded by Mr. Lampman, as Claimant appears to argue by her citations to AS 23.30.041, 8 AAC 45.510, 8 AAC 45.520, 8 AAC 45.525 and the rehabilitation benefits administrator’s “Guide for Preparing Reemployment Eligibility Evaluations.” While the listed citations pertain to the process by which reemployment eligibility evaluations must be conducted, and 8 AAC 45.525(b)(3) and (4) require the assigned rehabilitation specialist to ask the treating physician whether he or she predicts an injured worker will have permanent physical capacities equal to or greater than the physical demands of a job or jobs, and has suffered a permanent partial impairment, there is no prohibition in the statute or regulations for Employer to ask these questions as well.
  Indeed, in this case Employer offered to stipulate to Claimant’s eligibility for reemployment benefits before an eligibility evaluation was even completed.  Claimant, through her non-attorney representative, stated she “absolutely will not stipulate” to her own eligibility for reemployment benefits, but would await the outcome of the eligibility evaluation, and then appeal any adverse determination.
  She thereafter accepted a job relocation benefit,
 but repeatedly returned the relocation benefit check to the carrier,
 until she ultimately accepted the check and deposited it into her personal bank account on or about August 13, 2010.

For the above stated reasons, Mr. Lampman’s letter containing Dr. Prevost’s responses is a “medical report” which must be filed on a medical summary in accordance with 8 AAC 45.052, contains relevant evidence, and will not be stricken.   

(h) All physical therapy notes. 

Claimant contends all physical therapy notes and physical therapy “Progress Reports” should be stricken as violating 8 AAC 45.052, AS 23.30.095(h), AS 23.30.070(b), AS 08.84.160, and Rule 702 of the Alaska Rules of Evidence.  She argues the physical therapist is not a medical doctor or medical expert, her notes are thus not medical records, and she is not qualified to, and is prohibited from rendering medical prognoses, medical diagnoses, or giving opinions on medical causation.

Under the Act, “medical record” and “medical report” are defined as those records maintained in the regular course of business by a physician or other medical provider which the medical provider has prepared, or which has been generated at the direction of the physician or other medical provider, for the purpose of providing medical diagnosis or treatment on behalf of the patient.  Dr. Prevost referred Claimant for physical therapy, which she undertook with a physical therapist in the physical therapy department of AFOC, under the direction of Dr. Prevost.  A physical therapist is a medical provider providing services authorized under AS 08.84.190(5).  Thus, the physical therapist’s notes and Progress Reports, which Progress Reports are co-signed by Dr. Prevost, are medical records or reports under the Act pertaining to the condition of the employee, which must be filed with the Board in accordance with 8 AAC 45.052, AS 23.30.070(b), and AS 23.30.095(h).  They are relevant to Claimant’s work injury and are admissible.  The amount of weight their contents will be accorded will be determined only after a full hearing on the merits of the claims.

(i) Dr. Carreira’s May 28, 2010 letter to Claimant, contained in Employer’s Medical Summary dated June 8, 2010. 

Claimant contends Dr. Carreira’s May 28, 2010 letter to Claimant, terminating the physician patient relationship, “does not conform to a Medical Report as defined under AS 08.64, 12 AAC 40.940 or 12 AAC 40.955,” and should be stricken from the agency file.  Alaska Statutes at 08.64 pertain to creation of the State Medical Board, and to professional licensing and discipline of physicians of medicine, podiatry and osteopathy.  Alaska Regulations at 12 AAC 40.940 and 12 AAC 40.955, adopt standards of practice for record-keeping and medical ethics, respectively, of physicians practicing in Alaska.  Dr. Carreira practices in Florida.  While Florida no doubt has licensing and ethical practice standards similar to those cited by Claimant, neither AS 08.64, 12 AAC 40.940 or 12 AAC 40.955, or corresponding Florida statutes or regulations, govern what medical records are relevant in proceedings before the Alaska Workers’ Compensation Board.  Claimant’s complaints concerning Dr. Carreira’s licensing or ethical practices should be directed to the Florida Medical Association.  Because the letter addresses Dr. Carreira’s terminating the physician-patient relationship, it is relevant to Claimant’s allegations Employer has interfered with her medical care.  Dr. Carreira’s May 28, 2010 letter will not be stricken from the Board  file.  Concededly, the letter was not generated for the purpose of providing medical diagnosis or treatment, and is thus not a medical record appropriate for inclusion in the SIME binders.

(j) Portions of Dr. Maldonado’s February 18, 2010 X-ray report.

Claimant contends two statements contained in Dr. Maldonado’s February 18, 2010 x-ray report: that the x-ray reflects osteoporosis “slightly more than for the age of the patient,” and “an old indentation about 2 cm above lateral malleoli is visualized suggesting probably old lesion in this area,” “obliquely” raise the issue of causation, which is prohibited and in violation of AS 23.30.095, AS 08.64, 12 AAC 40.940, 12 AAC 40.955, and similar Florida statutes regulating the practice of medicine, and should accordingly be excluded as evidence, though  relevant, because its probative value is outweighed by the danger of unfair prejudice, confusion of the issues, it is misleading, or because it may cause undue delay, waste of time, or a needless presentation of cumulative evidence.  Again, for the benefit of Claimant and her non-attorney representative, all medical evidence is not only admissible in these proceedings, but must be filed under applicable law. Claimant’s arguments particular medical records should be disregarded, or accorded less weight, or no weight, for whatever reasons, are appropriate arguments for a hearing on the merits of a claim, and should be made in the hearing brief and the opening and closing statements at the hearing on the merits, not in preliminary petitions prior to a hearing on the merits of a claim.  Relevant medical evidence will not be excluded, but will be examined and its valued determined at the hearing on the merits, when all parties will have had an opportunity to present their evidence and argue its value in relation to the issues and other evidence presented.  

(k) Dr. Shapiro’s July 8, 2010 diagnosis of cervical radiculopathy. 

Claimant contends Memorial Regional Hospital Emergency Room physician Dr. Shapiro’s July 8, 2010 diagnosis of cervical radiculopathy should be stricken as she did not report “cervical or neck nerve injury to Dr. Shapiro,” does not have nor did she report a past medical history of cervical or neck nerve compression, and did not sustain a cervical or neck nerve compression as a result of her June 13, 2009 work-related injury, nor suffer any such intervening injury.  As repeatedly stated, all relevant medical reports must be filed with the Board.  The emergency room note reflects Claimant appearing at Memorial Regional Hospital on July 8, 2010.  The nurse’s notes state “Pt. c/o L elbow arm & numbness x 1 yr.  Pt. is out of pain meds.”  Claimant’s work injury occurred approximately one year prior to her visit to Dr. Shapiro.  Moreover, if Claimant did begin suffering left arm numbness, in light of the EMG and NCV findings of nerve injury, Claimant’s left arm numbness may have some relation to the work injury, and inquiry should be made to the SIME physicians.  Dr. Shapiro’s notes indicate Claimant reporting radiating left arm pain, and she had run “out of Gabapentin for chronic low back and leg pain.”  Claimant’s low back and leg pain are the subject of the instant claim.  Dr. Shapiro noted the “Symptoms/Location” as “Left arm and neck.”  His primary diagnosis, though not entirely legible, appears to have been “cervical radiculopathy,” and he ordered a cervical color.  If Claimant did not report left arm and neck pain to Dr. Shapiro or the emergency nurse, nor suffered any left arm or neck injury before, during or after the work injury, she can so testify at the hearing, and her testimony, and Dr. Shapiro’s notes will be examined together with all other medical evidence of record.  That Claimant is not making a claim for left arm and neck pain, or disputes the contents of the July 8, 2010 medical record, is not reason to strike a medical record which references Claimant’s statements concerning the body parts which are the subject of this claim.

(l) Dr. Kaplan’s Treatment Plan, and PPI and Evaluation Report.
 

Claimant contends Dr. Kaplan’s report containing a permanent partial impairment (PPI) rating should be stricken because Dr. Kaplan knowingly misrepresented his PPI Rating Evaluation Report was in accord with the AMA Guides, 6th Edition, thereby violating AS 23.30.190, 8 AAC 45.122, and AS 23.30.250(a)(1).  Claimant’s arguments go to the weight of Dr. Kaplan’s determination Claimant suffered a 13% permanent partial impairment of the whole person if she is determined medically stable for declining further treatment, or if further treatment is not made available to her.  This is an issue for the hearing on the merits of the claim for PPI benefits, not an argument to strike this medical report, solicited by Claimant, from the Board file.  Only after a hearing on the merits of the claim for and level of PPI, during which the Board will exercise its sole authority under 8 AAC 45.122 to assess witness credibility, will weight, if any, be accorded Dr. Kaplan’s PPI evaluation.  Claimant has presented no evidence Dr. Kaplan “knowingly” made “a false or misleading statement, representation, or submission related to a benefit under [AS 23.30],” but should she present such evidence at hearing, may renew her request for such a finding at that time.

2) Should Employer or the designated physicians be compelled to file Form 07-6102, or alternatively, should Employer’s defenses be dismissed?

Claimant filed three  petitions pertaining to production of Physician Report Form 07-6102.  One petition sought an order for production of the forms, another to compel various physicians to complete and file the forms, and the third to compel Employer to produce the forms.   Alternatively, Claimant seeks dismissal of Employer’s defenses.  Although one of the petitions was filed after the prehearing conference setting the issues for hearing, given its substantial similarity to two petitions set for hearing, the parties agreed all three petitions should be considered.

The law requires an Employer to furnish medical, surgical, and other attendance or treatment, to an injured worker.  Once a claim is filed, the law requires all parties to immediately send to the division the reports of all physicians relating to the proceedings they may have in their possession or under their control.  There is a continuing duty on all parties to file and serve all medical reports during the pendency of the proceeding.   The parties must file all medical records and reports with the Board on Medical Summary Form 07-6013.  Medical bills for an employee’s treatment are due and payable within 30 days after the date the employer received the medical provider’s bill and a completed report on Form 07-6102.  If the employer controverts a medical bill, or if the medical bill is not paid in full as billed, the employer must notify the employee and medical provider in writing the reasons for not paying all or a part of the bill, or the reason for delay in payment, within 30 days after receipt of the bill and completed report on Form 07-6102.  A provider who renders medical services under the Act shall file with the Board and the employer a substantially complete form 07-6102 within 14 days after each treatment or service.  The Board will, in its discretion, deny a provider’s claim of payment for medical services if the provider fails to file Form 07-6102(b).  

The Physician Report Form 07-6102  contains 41 boxes and seeks information pertaining to the employee and employer name and address, the insurer claim number, information pertaining to complaints, diagnosis, work relatedness of the complaints, estimated length of further treatment, medical stability,  permanent impairment, release for work, and conditions of release for work.  

Because Form 07-6102 does not require CPT (Current Procedural Terminology) codes, the basis for health insurance billing in the United States, it is insufficient for health insurance billing and payment purposes.  Insurers, in addition to a provider’s medical records, require a standardized health insurance billing form designating by CPT code the services and procedures provided.  As a result, the summary Form 07-6102 is commonly disregarded by physician’s offices in favor of directing to the insurer instead, the full medical record or report, along with the standardized health insurance billing form containing the designation of services and procedures provided by CPT code.  

When a physician fails to file a Physician Form 07-6102, the Board may deny the provider’s claim for payment for services rendered.  The primary purposes of Form 07-6102 are to provide the Employer with the medical information necessary to process an injured workers’ medical bills for payment, and to ensure timely payment to medical providers treating injured workers.  The sole penalty the law provides for a provider’s failure to file the form, is an order denying payment of his or her fees.  Here, however, the physicians and medical providers have been paid by the insurer based on their filing the standardized health insurance form, in addition to their medical records or reports, with the insurer.  Other than for Dr. Kaplan’s PPI evaluation report, for which Employer avers it has not received the required insurance form, there are no allegations any medical provider remains unpaid by Employer.
  No physician has filed a claim with the Board for the insurer’s failure to pay for services rendered.  The Employer has filed with the Board on medical summary forms all medical records it has received from all physicians and medical providers.  

Accordingly, the physicians will not be compelled to file Form 07-6102 with the Board where they have not done so already.  Physician Report Forms 07-6102 are medical records, however, and thus must be filed if they exist.  If either party has any completed Form 07-6102 which has not yet been filed, both parties will be directed to serve and file it.  

3) Should Employer or the court reporter be compelled to file with the Board and serve Claimant with a “regular, full-sized certified deposition transcript, signed by the court reporter,” rather than a condensed version of the transcript?

4) Should the court reporter be ordered to correct specific “errors and irregularities?” 

5) Should the court reporter be ordered to attach a certification to the deposition indicating Claimant requested review, and furnish Claimant a certified transcript to review, make changes, and sign?  

The law allows a deponent a period of 30 days from notification a deposition transcript is available for review, to review and sign it, and make changes to it in form or substance.  If a deponent makes changes within the time allowed, the court reporter is charged with appending any changes made to the original deposition.  The court reporter is thereafter required to securely seal the original deposition in an envelope and promptly send it to the attorney who arranged for the transcript.

Here, the court reporter notified Claimant the original deposition transcript was available for review at its offices, and made the original transcript available for her review for the prescribed time.  As a courtesy to Claimant, but not a requirement, the court reporter provided Claimant with a condensed copy of the original transcript with his notification the original transcript was available to review.  He instructed Claimant she could make any changes on an enclosed errata sheet provided for that purpose, after reviewing the copy provided, rather than traveling to the court reporter’s office to view the original.  When Claimant failed to review the original transcript, make changes, or sign it, the court reporter, in accordance with the law, sealed the certified original transcript, and sent it to the party arranging the deposition.  

Rather than follow established procedure, Claimant instead filed the instant Petition, alleging errors and irregularities in transcription, as well as amending and amplifying her answers to deposition questions, and seeking a variety of orders directed at Employer and the court reporter.  Employer has endorsed the inclusion of Claimant’s Petition, containing Claimant’s changes to her testimony, to the deposition transcript “so that the positions of the employee and her representative are clear,”
 despite their having been made outside the prescribed period. Employer also provided Claimant with a full-sized copy of the certified original deposition transcript.  Neither the court reporter nor Employer have done less than the law requires of them, and indeed, both have done more.  Claimant’s petition the court reporter or Employer be ordered to provide additional full-sized deposition transcripts, or amend the deposition testimony, are without merit and will be denied.  

Claimant’s allegations with respect to the deposition transcript border on the frivolous, and similar such petitions with no basis in fact or law will not be viewed favorably.  The Act is intended to provide a quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers.  That purpose is stymied where unnecessary and non-meritorious petitions are repeatedly filed.  While leeway is generally accorded self-represented litigants, frivolous petitions such as this, which waste the time and resources of the Board, will not be tolerated.  In Mow I Claimant was cautioned that her and her non-attorney representative’s misunderstanding and misapplication of the law and procedures before the Board appeared to be causing them to engage in self-defeating actions which might unnecessarily complicate and prolong this litigation.  They were encouraged to seek the assistance of a Workers’ Compensation Officer to ensure their full understanding of the law and procedures before the Board.  They were previously provided a list of attorneys and advised that should Claimant wish to retain an attorney and the attorney agrees to take her case, Alaska workers compensation statutes and regulations provide for payment of the attorney by Employer if she prevails at hearing.  Claimant was informed that if she does not prevail at hearing, the attorney is forbidden by law to charge any more than $300 total for his or her representation, and most attorneys on the list do not charge an initial consultation fee, or will waive the fee if the employee is unable to pay.
  Claimant and her representation are again strongly encouraged to seek the assistance of a Workers’ Compensation officer or technician with questions on procedure, or the assistance of counsel, before engaging in further unnecessary and meritless motion practice.  Claimant’s non-attorney representative is strongly encouraged to review and consider the responsibilities of non-attorney representatives in Board proceedings set forth on pages 43-44 above, and to conform his actions accordingly.

6) Should Employer be referred for investigation to the Director of the Division of Workers’ Compensation under AS 23.30.280 for withholding medical records, and for investigation for alleged “fraud, racketeering, soliciting, assisting, aiding, abetting and conspiring?”
There is no evidence Employer has withheld medical records from the Board.  The medical records Claimant alleges have been withheld:  Dr. Sher’s April 8, 2010 report and Dr. Cairn’s April 19, 2010 report, were filed by Claimant on a medical summary dated May 4, 2010.  Dr. Carreira’s medical reports from April 20, 2010, May 6 and 27, 2010, were filed by Claimant on medical summaries dated April 24, 2010 and June 11, 2010.  There is no obligation for Employer to file a duplicate copy of medical records already filed on a medical summary.   

Claimant’s requests for referral of this matter to the Director of the Division, and the Division’s fraud unit under AS 23.30.280, are based on Claimant’s contention Employer and its worker’s compensation insurance carrier and adjuster have “embarked on a brazen scheme to comit (sic) fraud and theft, and towards this end have solicited, assisted, aided, abetted, and conspired with Ms. Mow’s attending physicians Dr. Douglas P. Prevost, MD; Dr. Dominic s. Carriera, MD; Dr. Declan R. Nolan, MD; Dr. Grant T. Roderer, MD; Providence Alaska Medical Center and ER physician Dr. John Hall, MD; Memorial Regional Hospital and ER physician Dr. Marc Shapiro, DO; University of Miami Hospital and ER physician Dr. Daniel Martinez-Urtarte, MD; Dr. Ronald D. Kaplan, DO: Broward General Hospital Radiologist Dr. Heather Sher, MD; University of Miami Hospital Radiologist Dr. Adolfo Maldonado, MD; and Anchorage Fracture & Orthopedic Clinic Physical Therapist Annette Rohde.”  The basis of Claimant’s contentions are a laundry list of allegations of errors and omissions Claimant contends exist in her providers’ medical records, which she claims were made “knowingly.” These include assertions x-ray report and MRI findings and diagnoses were in error, a physical therapist continued to inflict pain on Claimant after being requested to stop, Claimant’s complaints were knowingly misrepresented in chart notes, records were falsified, or altered, different differential diagnoses by different physicians are evidence of fraud, and doctors’ true findings were other than reported in the medical records.

Other than bare allegations, however, Claimant has presented no evidence to support her claims of fraud or conspiracy to commit fraud.  Mere disagreements with a doctor’s diagnosis do not make that diagnosis a knowing falsification.  If Claimant and her husband have disagreements with a physician’s reporting of Claimant’s complaints, they can so testify at hearing.  Claimant’s disagreements with Dr. Prevost’s records were included by Dr. Prevost in her medical file, and have been filed with the Board.  A preponderance of the evidence for both Dr. Prevost and Dr. Carreira terminating the physician patient relationship with Claimant is not that any conspiracy to deny treatment occurred between Employer and these and other treating or selected physicians, indeed, the file reflects multiple examples of Employer informing Claimant it cannot direct her medical treatment, sending authorization and medical records to numerous physicians Claimant has designated and notifying each Ms. Mow has a recognized and open claim for medical benefits, but that Mr. Mow’s multitude of formal letters to these physicians, bearing Ms. Mow’s signature, over minor matters customarily resolved by telephone calls to office staff, demanding amendments to medical records, questioning treatment, and making accusations, are among the reasons Ms. Mow has found it difficult to maintain a physician patient relationship with any physician.   In the absence of any evidence of fraud, no referral will be made for an investigation at this time to any body.  Nothing in AS 23.30.280, however, prevents Claimant from contacting the Division’s fraud unit (now known as “Special Investigations”).  

7) Did the Board designee abuse his discretion when he scheduled and held a prehearing conference on shortened time in response to Dr. Prevost’s motion for expedited consideration? 

8) Did the Board designee have authority to quash the subpoena previously issued?

9) Should the Board enforce its subpoenas issued for Dr. Prevost’s and Dr. Nolan’s testimony?

Process and procedure before the Board is intended to be as summary and simple as possible.  AS 23.30.005(h). The Board, through its designee, is empowered to both issue and quash subpoenas. Id. The Board, through its designee, is authorized to both hear and decide procedural matters, including scheduling and directing parties to attend a prehearing conference, even where no request for prehearing has been filed.  This includes scheduling matters on shortened time.  

A Board designee abuses discretion where a decision rendered is arbitrary, capricious, manifestly unreasonable, stems from an improper motive, fails to apply controlling law or regulation, or results from a failure to exercise sound, reasonable and legal discretion.  An abuse of discretion will also be found where the agency has not proceeded in the manner required by law, the order or decision is not supported by the findings, or the findings are not supported by the evidence.

The Board designee acted within his legal authority and discretion when he scheduled a prehearing on shortened time in response to Dr. Prevost’s and Dr. Nolan’s motion for expedited consideration of their motion to quash subpoena.  Similarly, the designee acted within his legal authority and discretion when he granted the motion to quash the subpoenas.  Dr. Prevost’s and Dr. Nolan’s motions conformed with the requirements of notice to the parties of both the motion for expedited consideration and the principal motion to quash.  All parties had been served with both motions, as well as the supporting Affidavits and Memoranda.  All parties had notice of, appeared and participated in the prehearing conference at which the principal motion to quash was considered, and all had an opportunity to be heard.  

Furthermore, the motion to quash was meritorious in its allegations the subpoena was unreasonable and oppressive.  Prior to serving Dr. Prevost with the subpoena to appear and testify, Claimant had not ensured either Dr. Prevost’s or Dr. Nolan’s availability, and Dr. Nolan was never served.  At the time Dr. Prevost was served with the subpoena, less than three weeks prior to the hearing, he was already scheduled to attend a full day of surgical procedures, from 7:30 a.m. through 5:00 p.m., on numerous patients.  The designee was persuaded the subpoena would create an extreme hardship to the surgical patients and to Dr. Prevost, and be disruptive to AFOC’s entire practice, would it be necessary to reschedule those surgeries.  Dr. Nolan had previous commitments out of state, from March 23, 2011 until April 7, 2011.  Given the serious allegations of wrongdoing leveled by Claimant’s representative against Dr. Prevost, it is reasonable for Dr. Prevost to want his attorney present during any testimony, and his attorney was unavailable on the hearing date due to a previously scheduled business trip out of state.  

In addition, all of Dr. Prevost’s and Dr. Nolan’s medical records have been previously filed with the Board.  The Board favors the production of medical evidence in the form of written reports.  Cumulative evidence will be excluded, so it is unnecessary to compel the treating physicians’ testimony at hearing to simply reiterate the contents of his or her written records.  

Moreover, only evidence relative to the claim is admissible and will be permitted at hearing.  Allegations that Dr. Prevost, Dr. Nolan, or Annette Rohde, PT, departed from accepted standards of medical practice in violation of AS 08.64, or 12 AAC 40, or the practice of physical therapy under AS 08.84, are outside the jurisdiction of the Board and will not be considered.  Allegations Dr. Prevost or Dr. Nolan committed crimes under AS 11.56.610 are matters within the jurisdiction of the superior court, not the Board, and will not be heard.  

Finally, the designee’s decision quashing the subpoenas, and thus Claimant’s appeal of that decision, was rendered moot when the matter did not proceed on the merits at the March 24, 2011 hearing, given the Board’s decision to order an SIME.  Because the designee did not abuse his discretion in quashing the subpoenas, and because the subpoenas have been quashed, Claimant’s petition for the Board to enforce the subpoenas is also rendered moot.  Should Claimant seek to have further subpoenas issued for her treating physicians’ testimony at hearing, she is directed to file a petition, explaining in detail the nature of the testimony she expects to elicit from the witness, to better enable the designee to ensure its relevance to the issues for hearing.

CONCLUSIONS OF LAW

1) The designated medical records will not be stricken from the Board’s file.

2) Employer and the treating physicians will not be compelled to file Form 07-6102.  

3) Employer’s defenses will not be dismissed.

4) Neither Employer, nor the court reporter, will be compelled to furnish Claimant with a “full-size” rather than condensed version of Claimant’s transcript.  Claimant has already been provided with both condensed and full-size copies of the transcript.  Claimant was provided sufficient time within which to review and correct portions of the transcript.  Claimant’s untimely errata, including her corrections and amendments to the deposition testimony, has been filed and accepted for Board review and consideration.

5) Employer will not be referred for investigation to the Director of the Division of Workers’ Compensation under AS 23.30.280, or to the Alaska Attorney General or U.S. Justice Department, as no evidence of fraud, conspiracy, racketeering, or other irregularities has been demonstrated to date.

6) The Board designee did not abuse his discretion when he scheduled a prehearing conference on shortened time in response to Dr. Prevost and Dr. Nolan’s expedited motion to quash subpoenas.

7) The Board designee is authorized to quash a subpoena previously issued, and did not abuse his discretion in doing so.

ORDER

1) Claimant’s petitions to strike medical records are denied. 

2) Claimant’s petitions to compel Employer and the treating physicians to produce Physician Report Form 07-6102, or alternatively to dismiss Employer’s defenses are denied.  If either party is in possession of any completed Physician Report Form, however, that form shall be filed on a medical summary.

3) Claimant’s petitions to compel production of a “full-size” rather than condensed version of Claimant’s transcript, and to allow time to make corrections and amendments, are denied.

4) Claimant’s petitions to refer Employer for investigation to the Director of the Division of Workers’ Compensation, to the Alaska Attorney General, and to the U.S. Justice Department, are denied.

5) Claimant’s appeal of the Board designee’s decision to schedule a prehearing on an expedited motion is denied.

6) Claimant’s appeal of the Board designee’s decision to quash the subpoenas previously issued for Dr. Prevost and Dr. Nolan is denied.  
7) Claimant’s petition for the Board to initiate proceedings to enforce its administrative subpoenas is denied.

Dated at Anchorage, Alaska on   April 22, 2011.
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RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

EXTRAORDINARY REVIEW

Within 10 days after the date of service of the Board’s decision and order from which review is sought and before the filing of a timely request for reconsideration of the Board decision and order from which review is sought, a party may file a motion for extraordinary review seeking review of an interlocutory or other non-final Board decision or order with the Alaska Workers’ Compensation Appeals Commission under 8 AAC 57.072 and 8 AAC 57.074.

However, the parties are advised the Commission decided in Municipality of Anchorage v. McKitrick, AWCAC Decision No. 136 (June 30, 2010), it has no jurisdiction to hear appeals from interlocutory decisions and appellate review must be made to the Alaska Supreme Court.  The Commission may or may not accept a petition for extraordinary review and a timely request for relief from the Court may also be required.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of REMEDIOS V. MOW, employee v. PETER PAN SEAFOODS, INC., employer, TOKIO MARINE c/o SEABRIGHT INSURANCE COMPANY, insurer; Case No. 200907878; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on April 22, 2011.







Sertram Harris, Office Assistant I
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� These include petitions (1) to Strike Lynne Adams Bell, MD’s EME (employer’s medical examiner) report; (2) John Ballard, MD’s January 29, 2010 EME report [Claimant inadvertently refers to this as Dr. Ballard’ January 29, 2009 report]; (3) Grant T. Roderer, MD’s October 13, 2009 medical report; (4) Douglas Prevost, MD’s September 29, 2009 medical record (5) Dr. Prevost’s October 14, 2009 medical record; (6) Peter Franklin, MD’s MRI (magnetic resonance imaging) report; (7) Adjuster Thomas Lampman’s December 21, 2009 letter to Dr. Prevost containing  Dr. Prevost’s reply; (8) All physical therapy notes; (9) Dominic  Carreira, MD’s  May 28, 2010 letter; (10) Adolfo Maldonado, MD’s February 18, 2010 X-ray report; (11) Marc Shapiro, MD’s July 8, 2010 Diagnosis; (12) Dr. Kaplan’s “Treatment Plan”;  and (13) Dr. Kaplan’s PPI evaluation and report.


� These include petitions to (1) produce forms 07-6102; (2) to order treating physicians to file forms 07-6102; and (3) to compel production of forms 07-6102, or alternatively, dismiss Employer’s defenses.


� These include petitions to: (1) order Employer to file a “regular full-sized” transcript of Claimant’s June 25, 2010 deposition; and (2) order the court reporter to furnish Claimant a copy of the transcript to review and sign.  


� These include petitions to: (1) refer Employee’s allegations of fraud and racketeering to the Alaska Attorney General and the U.S. Justice Department; and (2) to investigate Employer under AS 23.30.280 for withholding medical records.  At hearing Claimant sought to amend these petitions to seek referral to the Director of the Division of Workers’ Compensation, rather than the U. S. Attorney and the U.S. Justice Department.  Employer agreed to the amendment.


� Filed September 10, 2010.


� These include Claimant’s petitions (1) objecting to Dr. Prevost’s motion for expedited consideration of his motion to quash subpoena, (2) objecting to Dr. Prevost’s motion to quash subpoena; (3) appealing the Board designee’s scheduling a March 17, 2011 prehearing conference to consider Dr. Prevost’s motion for expedited consideration, dated March 21, 2011, and filed March 30, 2011; and a motion for the Board to enforce its subpoenas against Anchorage physicians Dr. Prevost and Dr. Nolan.  While these pleadings had not been received by either Employer or the Board at the time of hearing on March 24, 2010, the parties agreed at hearing they could be considered by the hearing panel.  


� At a February 2, 2011 prehearing conference, Claimant did not request a Tagalog interpreter be provided at the hearing.  In an email to the Board designee on February 4, 2011, however, Claimant noted she was mailing a Request for Conference to address a request for a Tagalog interpreter at hearing, and a request for permission to file “oversized” briefs.  The February 2, 2011 prehearing conference summary reflects the parties had already been granted permission to file overlength briefs of up to 20 pages.  On March 16, 2011, Claimant filed a 65 page hearing brief.  At a March 17, 2011 prehearing conference, Claimant failed to raise the issues of a Tagalog interpreter or overlength briefs.  Given Claimant’s self-represented status, and the volume of petitions for consideration at the March 24, 2011 hearing, Claimant’s 65 page hearing brief was accepted and the parties notified at the start of the hearing it would be considered.


� In Mow v. Peter Pan Seafoods, AWCB Decision No. 10-102 (June 9, 2010) (Mow I), Employer’s Petition for Discovery, to compel Claimant’s attendance at a deposition, was granted, and Employer’s Petition to Dismiss Claimant’s allegations of misconduct, bad faith and bad acts was denied.


� Claimant filed two petitions pertaining to these issues.  The first was signed on September 3, 2010, was filed on September 7, 2010, and sought an investigation under AS 23.30.280, alleging Employer knowingly withheld medical records.  At hearing Claimant withdrew that portion of the petition demanding Employer  produce physician billing statements and proof Employer paid those bills.  The second was signed on September 7, 2010, filed on September 10, 2010, and sought referral of Employer and Claimant’s treating physicians for investigation to the Alaska Attorney General, and the U.S. Justice Department.  At the March 24, 2011 hearing Claimant asked to amend the two petitions such that its allegations be referred instead to the Director of the Division of Workers’ Compensation.  Employer agreed Claimant’s amended Petitions could be heard on March 24, 2011.  


� CPT code is the systematic listing and coding of procedures/services performed by physicians in the United States; a physician-related procedure identification system that serves as the basis for health care billing; CPT coding assigns a 5-digit code to each service or procedure provided by a physician.  http://medical-dictionary.thefreedictionary.com/CPT


�  See www.nucc.org.


� Dr. Prevost responded on December 21, 2009, to similar questions propounded on November 20, 2009 by assigned rehabilitation specialist, Thomas Torvie. See Letter from Thomas Torvie and responses from Dr. Prevost, November 20, 2009 and December 21, 2009, respectively.  


� Prehearing Conference Summary, December 16, 2009; Letters from Claimant to Elise Rose, Esq., December 18, 2009, December 21, 2009; Letter from Elise Rose, Esq. to Claimant, December 18, 2009; Letter from RBA-designee Deborah Torgerson to Claimant, December 18, 2009; Letter from Claimant to RBA-designee Torgerson, December 22, 2009.


� Election to Waive Reemployment Benefits and Receive a Job Dislocation Benefit Instead, signed and notarized,    February 10, 2010, filed February 17, 2010.


� Prehearing Conference Summary, March 19, 2010 at 5.


� Proof  of Service, September 10, 2010.


� This Petition was filed after the issues for hearing were established.  At hearing, however, given its similarity to matters presented for hearing, the parties agreed it should also be considered.  Petition contains Claimant’s withdrawal of a previous petition, dated September 3, 2010, to strike Dr. Kaplan’s treatment plan.


� Since Employer controverted the one drop of blood nose bleed and arm/neck complaints, PAMC and Memorial Regional Hospital may not have been paid for those emergency room visits.  Employer avers, and Claimant does not dispute, there are no outstanding medical bills for care for Claimant’s lower back, left knee and left lower extremity.  (Claimant deposition, at 40).


� Employer’s Answer to Petition dated August 30, 2010, at 2.


� Prehearing Conference Summary, December 16, 2009.
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