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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	GAVIN K. FOLKESTAD, 

                                                  Employee, 

                                                     Applicant

                                                   v. 

OFFICEMAX INC,

                                                  Employer,

                                                   and 

NEW HAMPSHIRE INSURANCE CO,

                                                  Insurer,

                                                     Defendants

	)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
	INTERLOCUTORY 

DECISION AND ORDER

AWCB Case No.  200819183
AWCB Decision No. 11-0083
Filed with AWCB Anchorage, Alaska

on June 14, 2011


Employer’s February 28, 2011 petition for dismissal or forfeiture of benefits was heard on April 27, 2011 in Anchorage, Alaska.  The employee, Gavin Folkestad, represented himself, appeared and was the only witness at the hearing.  Attorney Nora Barlow represented the employer, Office Max, Inc., and its insurer, New Hampshire Insurance Co. (collectively, “Office Max”).  The record closed on April 27, 2011.


ISSUES
Office Max contends Mr. Folkestad repeatedly refused to sign and deliver releases, even after being ordered to do so by the board’s designee at a prehearing conference.  It initially argued that Mr. Folkestad’s pattern of failure to return the releases or comply with the prehearing order warranted dismissal of his claim or, alternatively, forfeiture of all benefits until the releases were returned.  As Office Max received the releases the day before the hearing, at hearing it conceded dismissal was no longer appropriate, but argued that all benefits between the date the releases were due and the date they were actually returned be forfeited.  

Mr. Folkestad contends he had good cause for the delay in that he did not receive some of the releases, he lost some records in a house fire, and a person he lived with did not mail the releases as he had requested.  


Should Mr. Folkestad’s benefits be forfeited for failing to sign and return releases?


FINDINGS OF FACT
The following facts are established by a preponderance of the evidence based on the record at the time of hearing:

1) On August 27, 2008, the Office Max store manager completed a Report of Occupational Injury or Illness stating that Mr. Folkestad had reported he was unloading freight from a truck when he “felt a pull in his lower back.”  The report, not signed by Mr. Folkestad, was filed on December 3, 2008 and included an Anchorage, Alaska address for Mr. Folkestad.  (Report of Occupational Injury or Illness, August 28, 2008)  

2) Office Max began paying Mr. Folkestad temporary total disability benefits and medical costs.  (Record)  Mr. Folkestad was released to work on December 11, 2008, and Office Max terminated temporary total disability payments at that time.  (December 22, 2008 Compensation Report) 

3) On November 28, 2008 and February 7, 2009.Mr. Folkestad attended employer’s independent medical examinations (EIME).  In both cases, the EIME physician opined that Mr. Folkestad suffered a muscular strain as a result of the August 27, 2008 event, treatment had been reasonable and appropriate, and Mr. Folkestad was not yet medically stable.  (November 28, 2008 and February 7, 2009 reports of Douglas Bald, M.D.)

4) On June 17, 2009 after reviewing medical records subsequent to the February 7, 2009 EIME, the EIME physician opined that Mr. Folkestad was now medically stable and further medical treatment was neither reasonable nor necessary.  (June 17, 2009 report of Douglas Bald, M.D.)

5) On July 8, 2009, Office Max controverted further medical treatment based on June 17, 2009 EIME report.  (Controversion Notice, July 8, 2009)

6) On January 14, 2010, a prehearing conference was held to address a claim by a medical provider.  Mr. Folkestad participated and notified the board designee and Ms. Barlow of his new address in Wasilla, Alaska.  (January 14, 2010 Prehearing Conference Summary)   
7) Also on January 14, 2010, Mr. Folkestad filed a Workers’ Compensation Claim form dated November 5, 2009.  On the form, he listed the same Wasilla, Alaska address he had provided at the prehearing.  (November 5, 2009 Workers’ Compensation Claim)  It is not clear from the record whether Mr. Folkestad’s claim was filed before or after the prehearing, but, his claim was not addressed at the prehearing.  (January 14, 2010 Prehearing Conference Summary)  In his claim, Mr. Folkestad asks for additional temporary total disability, permanent partial impairment greater than 8%, medical costs and related transportation, and interest.  (November 5, 2009 Workers’

8) On April 12, 2010 Office Max paid Mr. Folkestad for a 6% permanent partial impairment plus a penalty for late payment.  (April 12, 2010 Compensation Report)

9) On July 12, 2010 Office Max sent a medical release form, with a cover letter, to Mr. Folkestad at his Wasilla address.  The release was returned to Office Max marked “unclaimed” and “unable to forward.”  The cover letter informed Mr. Folkestad that “[y]ou have the right to file a petition (within 14 days) with the Board requesting a protective order.”  The cover letter did not, however, inform Mr. Folkestad that there might be penalties if he neither signed the releases nor filed a petition for a protective order.  (Letter, July 12, 2010, with release and returned envelope)

10) Office Max again sent the medical release form and cover letter to Mr. Folkestad at his Wasilla address on October 7, 2010.  The cover letter contained the same language as the July 12, 2010 letter.  The release was returned to Office Max marked “unclaimed.”  (Letter, October 7, 2010, with release and returned envelope)

11) On November 3, 2010, Office Max filed a controversion denying all benefits because Mr. Folkestad had failed to sign and return the release.  (November 3. 2010 Controversion Notice)

12) At a November 10, 2010 prehearing conference, Mr. Folkestad told the board designee and Ms. Barlow that he had relocated to West Valley City, Utah, and provided his address and telephone number.  The prehearing summary states:

Mr. Folkestad said he has not received the releases recently sent to him by Ms. Barlow.  Ms. Barlow stated she would resend them to the new address.  The designee explained to Mr. Folkestad should he think the releases inappropriate he could petition the board for a protective order but he must do so within 14 days of receiving the releases.
13) The board designee enclosed both a petition form and a copy of the pamphlet Workers’ Compensation and You with Mr. Folkestad’s copy of the prehearing conference summary.  (November 10, 2010 Prehearing Conference Summary)  The pamphlet includes information about releases: 

You must give the employer written authorization to obtain medical and rehabilitation information regarding your injury and any previous medical records relating to the same body part(s) as those injured.  If you are asked to sign a release that you feel is not appropriate, you must file a request for a protective order with the Board within 14 days after you receive the release.  If you do not file for a protective order and refuse to sign the release, of if you refuse to sign the release after being ordered to sign it by the Board, your benefits will be suspended and may be forfeited.  (Workers’ Compensation and You. p. 20.  Emphasis added)

14) The prehearing conference summary was served on the parties by mail.  (November 10, 2010 Prehearing Conference Summary)  

15) On November 12, 2010, Office Max mailed a medical release form and an employment records release form, together with a cover letter to Mr. Folkestad at his West Valley City, Utah address.  The cover letter included the same explanation of his right to file a petition for a protective order as the two prior cover letters.  (Letter November 12, 2010, with releases)  Mr. Folkestad signed the return receipt, indicating he had received the letter on November 18, 2010.  (USPS return receipt)

16) Mr. Folkestad did not file a petition for a protective order within fourteen days.  (Record)

17) On December 6, 2010, Office Max filed a petition seeking to compel Mr. Folkestad to sign and return the releases.  (December 6, 2010 Petition)  

18) Another prehearing conference was held on February 3, 2011.  Office Max noted that it had not received the releases discussed in the November 10, 2010 prehearing conference summary.  Mr. Folkestad said he had lost many of his records in a house fire and provided another new address in Magna, Utah. (February 3, 2011 Prehearing Conference Summary)  Mr. Folkestad did not contact the Board between the November 10, 2010 prehearing and the February 3, 2011 prehearing.  (Record)  Mr. The board designee reviewed the releases attached to Office Max’s December 6, 2010 petition and found them appropriately limited and likely to lead to relevant evidence.  The board designee attached copies of the releases to Mr. Folkestad’s copy of the prehearing conference summary and ordered Mr. Folkestad to sign and return them.  The prehearing conference summary does not, however, say whether Mr. Folkestad was to return the release to the board or send them to Ms. Barlow.  (February 3, 2011 Prehearing Conference Summary)

19) When it did not receive the releases from Mr. Folkestad, Office Max, on February 25, 2011 filed a petition seeking to dismiss Mr. Folkestad’s claim for failing to comply with the board designee’s order to sign and return the releases.  (February 25, 2011 Petition)  

20) Another prehearing conference was held on April 14, 2011 to address Office Max’s petition to dismiss.  Mr. Folkestad said he had recently sent the releases to the board’s Anchorage address.  Office Max asked to set a hearing on its petition to dismiss, noting the hearing could be cancelled if the releases were received.  (April 14, 2011 Prehearing Conference Summary)

21) The Board received the releases from Mr. Folkestad on April 14, 2011.  Unfortunately, the releases were misplaced by board staff and not discovered until April 21, 2011, at which time a copy was mailed to Ms. Barlow as attorney for Office Max.  (Record)  Ms. Barlow received the copies on April 26, 2011.  (Record)  

22) At the hearing, Mr. Folkestad explained that he did not pick up the releases that had been sent to him by certified mail at his Wasilla, Alaska address because he was working in Big Lake, Alaska, at the time, and it was difficult to get to the Wasilla post office to sign for the mail.  (Folkestad testimony)  Big Lake, Alaska is located on the highway system about fifteen miles from Wasilla, Alaska.  (Observation and experience)  Mr. Folkestad also said the releases he had received from the Board (with the February 3, 2011 Prehearing Conference Summary) had not been returned in a timely manner because he had relied on someone he lived with to mail them.  (Folkestad testimony)  As the medical release was not notarized until April 13, 2011, the day before they were received by the Board, Mr. Folkestad’s explanation for the delay in returning the releases is not credible.  (experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above)  Mr. Folkestad acknowledged he “was not perfect when it comes to filling out paperwork.”  (Folkestad testimony)

PRINCIPLES OF LAW

AS 23.30.001.  Intent of the legislature and construction of chapter.  It is the intent of the legislature that

1) This chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this chapter;

2) Worker’s compensation cases shall be decided on their merits except where otherwise provided by statute. . . .

AS 23.30.005.  Alaska Workers’ Compensation Board.
. . .

(h) The department shall adopt rules . . . and shall adopt regulations to carry out the provisions of this chapter. . . .  Process and procedure under this chapter shall be as summary and simple as possible. . . .

The board may base its decision not only on direct testimony and other tangible evidence, but also on the board’s “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.”  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533-534 (Alaska 1987).

AS 23.30.107.  Release of information. (a) Upon written request, an employee shall provide written authority to the employer, carrier, rehabilitation specialist, or reemployment benefits administrator to obtain medical and rehabilitation information relative to the employee’s injury.  The request must include notice of the employee’s right to file a petition for a protective order with the division and must be served by certified mail to the employee’s address on the notice of injury or by hand delivery to the employee.  This subsection may not be construed to authorize an employer, carrier, rehabilitation specialist, or reemployment benefits administrator to request medical or other information that is not applicable to the employee’s injury. 

AS 23.30.108. Prehearings on discovery matters; objections to requests for release of information; sanctions for noncompliance.  (a) If an employee objects to a request for written authority under AS 23.30.107, the employee must file a petition with the board seeking a protective order within 14 days after service of the request.  If the employee fails to file a petition and fails to deliver the written authority as required by AS 23.30.107 within 14 days after service of the request, the employee’s rights to benefits under this chapter are suspended until the written authority is delivered. 

(b) If a petition seeking a protective order is filed, the board shall set a prehearing within 21 days after the filing date of the petition.  At a prehearing conducted by the board’s designee, the board’s designee has the authority to resolve disputes concerning the written authority.  If the board or the board’s designee orders delivery of the written authority and if the employee refuses to deliver it within 10 days after being ordered to do so, the employee’s rights to benefits under this chapter are suspended until the written authority is delivered.  During any period of suspension under this subsection, the employee’s benefits under this chapter are forfeited unless the board, or the court determining an action brought for the recovery of damages under this chapter, determines that good cause existed for the refusal to provide the written authority. 

(c) At a prehearing on discovery matters conducted by the board’s designee, the board’s designee shall direct parties to sign releases or produce documents, or both, if the parties present releases or documents that are likely to lead to admissible evidence relative to an employee’s injury.  If a party refuses to comply with an order by the board’s designee or the board concerning discovery matters, the board may impose appropriate sanctions in addition to any forfeiture of benefits, including dismissing the party’s claim, petition, or defense.  If a discovery dispute comes before the board for review of a determination by the board’s designee, the board may not consider any evidence or argument that was not presented to the board’s designee, but shall determine the issue solely on the basis of the written record.  The decision by the board on a discovery dispute shall be made within 30 days.  The board shall uphold the designee’s decision except when the board’s designee’s determination is an abuse of discretion.

AS 23.30.135.  Procedure before the board.  (a) In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure. . . .  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . . 

“We hold to the view that a workmen’s compensation board or commission owes to every applicant for compensation that duty of fully advising him as to all the real facts which bear upon his condition and his right to compensation, so far as it may know them, and of instructing him on how to pursue that right under the law.”  Richard v. Fireman’s Fund, 384 P.2d 445 (Alaska 1963).  

The court further noted in some instances the board’s designee should provide instruction in “more than general terms” how a claimant “might still preserve the claim,” a requirement “similar” to its “holdings about the duty a court owes to a pro se litigant.”  Bohlmann v. Alaska Construction & Engineering, Inc., 205 P.3d 316, 319-320 (Alaska 2009)
8 AAC 45.060.  Service

. . . .

(b) . . . .  Service must be done, either personally, by facsimile, electronically, or by mail, in accordance with due process. Service by mail is complete at the time of deposit in the mail if mailed with sufficient postage and properly addressed to the party at the party's last known address. If a right may be exercised or an act is to be done, three days must be added to the prescribed period when a document is served by mail.

. . . .

(f) Immediately upon a change of address for service, a party or a party's representative must file with the board and serve on the opposing party a written notice of the change. Until a party or the board receives written notice of a change of address, documents must be served upon a party at the party's last known address.

ANALYSIS


Should Mr. Folkestad’s benefits be forfeited for failing to sign and return the releases?

This is a legal issue.  As no claim for benefits is being decided in this decision and order, and there are no relevant factual disputes, the standard presumption analysis does not apply.

In AS 23.30.005(h), the legislature clearly stated that the process and procedures under the Act are to be as summary and simple as possible.  In line with that directive, and to assist employers and insurers in evaluating employee’s claims, the legislature provided that an employee “shall” provide written authorization to employers and insurers to obtain medical information relevant to the employee’s injury.  AS 23.30.107(a).  Also in furtherance of the legislature’s directive, the board enacted 8 AAC 45.060(f), which requires parties to notify each other and the board of any address change.  

It is well settled that if a party unreasonably or willfully refuses to cooperate in the discovery process, AS 23.30.135 and AS 23.30.108(c) grant broad discretionary authority to make orders which will assure that parties obtain the relevant evidence necessary to litigate or resolve their claims.  In extreme cases, the board has the authority to dismiss claims if an employee willfully obstructs discovery.  However, in Erpelding v. AWCB, R&M Consultants, Inc., et al., 3AN-05-12979 (Alaska Superior Court April 26, 2007), the court reversed and remanded the dismissal of a claim, for failure to make findings that a lesser sanction could not adequately protect the parties and deter discovery violations. Dismissal with prejudice as a sanction for failure to comply with the discovery process is disfavored in all but the most egregious circumstances.

Here, Office Max twice, on July 12, 2010 and on October 7, 2010, sent releases to Mr. Folkestad’s Wasilla address only to have them returned unclaimed.  In many cases distances and obstacles to travel in Alaska might pose significant difficulties in claiming certified mail.  That is not the case in Big Lake or Wasilla, however.  It may have been inconvenient for Mr. Folkestad to travel to the post office to claim the certified mail, but that does not excuse his failure to do so.

At the November 10, 2010 prehearing, Mr. Folkestad informed the board designee and Office Max that he had moved to Utah.  At that prehearing, Ms. Barlow agreed to resend the releases, and the board designee explained that if Mr. Folkestad believed the releases were inappropriate, he had 14 days in which to seek a protective order.  Workers’ Compensation and You, which was sent to Mr. Folkestad with the prehearing conference summary, explained that if he failed to sign and return the releases or seek a protective order, his benefits could be suspended or forfeited.  

Two days later, Office Max again sent Mr. Folkestad the releases, which he received on November 18, 2010.  Mr. Folkestad did not return the releases or petition for a protective order.  At the February 3, 2011 prehearing, 77 days after signing for the releases, Mr. Folkestad informed the Board and Office Max that he had lost some records in a house fire.  While a house fire might well justify a delay in returning releases or requesting a protective order, it is not adequate reason to take no action, or to fail to contact the Board or the other party to inform them of the loss, for over two and one-half months.  

Mr. Folkestad did not have good cause for failing to collect the certified mail sent to him or for failing to either sign the releases or request a protective order within the 14 day period set out in AS 23.30.108(a).  

Despite the fact Mr. Folkestad did not have good cause for failing to sign and return the releases, forfeiture of his benefits is not appropriate here because Mr. Folkestad was not fully advised that the consequence of failing to timely sign and return the releases could be forfeiture of his benefits.  Additionally, while Mr. Folkestad did not have a good reason for failing to return the releases, he has otherwise participated in the discovery process by attending two EIMEs.

Under Richard v. Fireman’s Fund, the board was required to inform Mr. Folkestad of facts bearing upon his right to compensation and to instruct him how to pursue, or in this case protect, that right under the law.  The cover letters Office Max sent with its releases told Mr. Folkestad that he had the right to petition for a protective order, but they did not tell him the consequences of failing to take any action.  Similarly, the November 10, 2010 Prehearing Conference Summary informed Mr. Folkestad that if he believed the releases were inappropriate he could petition the board for a protective order, but it did not inform him of the possible consequences if he did nothing.  Mr. Folkestad was first ordered to sign the releases in the February 3, 2010 Prehearing Conference Summary, and copies of the releases were sent to him with the summary.  That Prehearing Conference Summary does not, however, provide a time in which Mr. Folkestad was to return the releases and, again, does not inform him of possible consequences for failing to comply with the designee’s order.  

The only indication Mr. Folkestad received indicating there could be repercussions for failing to return the releases was in the pamphlet, Workers’ Compensation and You, sent to him with his copy of the November 10, 2010 Prehearing Conference Summary.  One sentence in that 25 page pamphlet states that his benefits could be forfeited if he fails to sign and return releases or fails to file a petition for a protective order, and there is no evidence that anyone directed Mr. Folkestad’s attention to the statement.  Mr. Folkestad could have reasonably relied on the limited information in Office Max’s cover letters and the general information provided at the prehearing conferences to infer there were no serious consequences if he failed to either sign and return the releases or file a petition for a protective order.  For matters as important as the forfeiture of benefits, it is not enough under Richard to mail an employee a pamphlet that mentions the possibility of forfeiture once in 25 pages.  In this case, Mr. Folkestad was not adequately informed of the possible consequences of failing to either sign and return the releases or file a petition for a protective order.  Without such notice, forfeiture of his benefits would be unduly harsh.

However, Mr. Folkestad is notified that future failures to either sign and return releases or to file a petition for a protective order within the 14 days allowed in AS 23.30.108(a) may result in the forfeiture of benefits or the dismissal of his claim.  He is further advised to file and serve a notice of any future address changes.

CONCLUSION OF LAW

Mr. Folkestad’s benefits should not be forfeited for failing to sign and return releases.

ORDER
1. Office Max’s February 28, 2011 Petition for dismissal or forfeiture is denied.

2. Mr. Folkestad is notified that any future failures to either sign and return releases or to file a petition for a protective order within the 14 days allowed in AS 23.30.108(a) may result in the forfeiture of benefits or the dismissal of his claim.  

3. Mr. Folkestad is further advised to file and serve a notice of any future address changes.

Dated at Anchorage, Alaska on June 14, 2011.





ALASKA WORKERS' COMPENSATION BOARD






Ron Ringel, Designated Chairman






Patricia Vollendorf, Member






Robert Weel, Member

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

EXTRAORDINARY REVIEW

Within 10 days after the date of service of the Board’s decision and order from which review is sought and before the filing of a timely request for reconsideration of the Board decision and order from which review is sought, a party may file a motion for extraordinary review seeking review of an interlocutory or other non-final Board decision or order with the Alaska Workers’ Compensation Appeals Commission under 8 AAC 57.072 and 8 AAC 57.074.   However, the parties are advised the commission decided in Municipality of Anchorage v. McKitrick, AWCAC Decision No. 136 (June 30, 2010), it has no jurisdiction to hear appeals from interlocutory decisions and appellate review must be made to the Alaska Supreme Court.  The commission may or may not accept a petition for extraordinary review and a timely request for relief from the Court may also be required.

CERTIFICATION

I hereby certify the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of GAVIN K. FOLKESTAD employee/applicant v. OFFICEMAX INC, employer, NEW HAMPSHIRE INSURANCE CO, insurer/defendant, Case No. 200819183; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on June 14, 2011.






Jean Sullivan, Clerk
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