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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	DAVID F. MCKINNON, 

Employee, 
and 

ARCTIC HEARTH ASSISTED LIVING, INC.,
Health Care Provider,

Claimant
v. 

FOUNTAINHEAD DEVELOPMENT, INC.,
Employer,

and 

ALASKA INURANCE GUARANTY ASSN.,
Insurer,
Defendants.
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	INTERLOCUTORY 

DECISION AND ORDER

AWCB Case No.  199613447
AWCB Decision No. 12-0012  

Filed with AWCB Fairbanks, Alaska

on January 13th, 2012


Arctic Hearth Assisted Living, Inc.’s (Provider) Workers’ Compensation Claim (WCC) was heard in Fairbanks, Alaska, on September 1, 2011.  Attorney John Pharr appeared on behalf of Provider.  Attorney Richard Wagg appeared on behalf of Employer and its Insurer (Employer).  David McKinnon (Employee) was joined as an interested party to Provider’s WCC, but did not appear.  Provider called two witnesses who appeared and testified by telephone:  Sherry Mettler, of Northern Lighthouse Assisted Living Home, who had provided bookkeeping, licensing and regulatory services to Provider, and Monta Faye Lane, Provider’s owner, who formerly operated two assisted living facilities as Arctic Hearth Assisted Living, Inc.  Employer called Adjuster Misty Steed, who appeared and testified by telephone.   The record closed after deliberation on November 29, 2011.  

ISSUES

Provider contends it provided Employee with assisted living services, necessitated by Employee’s June 24, 1996 work injury, from January of 1997 until April 28, 2006.  Provider contends it is regulated by the State of Alaska Department of Health and Social Services (DH&SS).  Provider contends the Department put into effect a cost-based reimbursement program on July 1, 2002, and Medicaid regulations prohibited it from charging non-Medicaid residents less than Medicaid residents.  Provider contends since Employee was ineligible for Medicaid at the time, he was being billed the non-Medicaid, or “private pay” rate of $3,400.00 per month.  Provider contends, beginning July 1, 2002, the Department’s cost-based reimbursement program mandated an increase in Employee’s private pay rate, so that it was not less than the Medicaid rate.  Provider contends this resulted in it setting the private pay rate 1% over the Medicaid rate.  Provider contends Employer failed to pay the difference between the former private pay rate of $3,400.00 per month and the new private pay rate of approximately $8,000.00 per month.  Provider contends this ongoing shortfall accrued to an arrearage of $182,787.70 at the conclusion of Employee’s residency at Provider’s assisted living facility.  Provider’s WCC seeks an award of this arrearage, however did not seek an award of penalty, interest or attorney’s fees and costs.

Employer contends since Employee was not a Medicaid recipient, the Medicaid rates should not apply in this case, but rather Employee was a member of the general public.  Employer acknowledges it must provide care for Employee, and contends it entered into an agreement to provide care at an original, set rate.  Employer contends Provider later negotiated and agreed to a rate increase to $3,400.00 per month.  Employer contends Provider later wanted to unilaterally double that rate.  Employer’s primary contention is it never agreed to the rate increase at issue in this matter.  

1) What is an appropriate fee for Provider’s services when the applicable Workers’ Compensation Medical Fee Schedule does not set forth a usual, customary, and reasonable fee for assisted living services?  

2) Is Provider entitled to an award of any arrearage on the usual, customary and reasonable fee?

FINDINGS OF FACT

A review of the entire record established the following relevant facts and conclusions by a preponderance of the evidence: 

1) Monta Faye Lane came to Alaska in 1976, where she owned and operated numerous businesses over the next thirty years.  (Lane).  After caring for her mother, and following her mother’s death in 1991, Ms. Lane decided she wanted to “take care of people.”  Ms. Lane opened her first assisted living home in 1991.  In 1993, Ms. Lane became a certified nursing assistant and, in 1994, she opened her second assisted living home.  Both of the assisted living homes were located in North Pole, Alaska, and each housed five residents.  (Lane).

2) Ms. Lane operated the two facilities as Arctic Hearth Assisted Living, Inc.  (Mettler; Lane Affidavit ¶ 1).

3) On July 24, 1996, Employee suffered a heart attack while working as a day laborer for Employer.  (Report of Occupational Injury or Illness, July 24, 1996).

4) Because Employee was dead for twenty-two minutes following the heart attack, Employee suffers from a deep brain injury.  (Lane).

5) Employee’s injury has been more specifically described as “anoxic encephalophy & severe brain damage,” and has left him with either the mentality of a two year-old, or a six year-old, depending on the report.  (Detail Time Sheet Report, August 15, 2003).

6) Although Employee had numerous legal guardians over the years, B. Jarvi acted as Employee’s guardian throughout most of the relevant times in this case.  B. Jarvi was employed by numerous professional guardianship entities during the relevant times in this case.  (Record; Lane).

7) At the request of the Office of Public Advocacy, Provider travelled to Anchorage to interview Employee.  Following that interview, Provider agreed to accept Employee as a resident in one of its facilities.  (Lane).

8) Employee was not Medicaid eligible.  (Lane Dep. at 13).

9) In January of 1997, Employee became a resident in one of Provider’s facilities.  (Lane).

10) Employee’s guardian at the time signed an Assisted Living Home Residential Services Contract in May 1997 for Provider to provide Employee with residential services at a rate of $2,000.00 per month.  The agreement was for an indefinite term, included room and board, and was to continue from month to month, until terminated.  (Assisted Living Home Residential Services Contract, May 27, 1997).

11) When he became a resident, Employee was a difficult patient to care for.  Employee could not walk or talk and required feeding.   Employee suffered from seizures, and was on numerous medications; Ms. Lane described some as “mind altering.”  Employee suffered from behavioral problems where he would become combative.  He would also smear and eat his own feces.  (Lane).

12) Employee required a high level of care.  (Lane).

13) In 1998, because of the high level of care Employee required, Provider hired a CNA to attend to Employee, and negotiated a rate increase with Insurer to $3,400.00 per month.  (Lane Dep. at 8-10).

14) Although Ms. Lane gave repeated testimony at both hearing and deposition that the new negotiated rate was $3,400.00, Provider’s accounting statements indicate Insurer was actually paying $3,450.00 per month, which it continued to pay for the remainder of Employee’s residency at Provider’s facility. (Account Statement, undated (Provider’s Exhibit 7); Account Statement, undated.  (Provider’s Exhibit 14); Account Statement, undated (Provider’s Exhibit 25)).

15) Over time, Employee showed signs of some improvement while he was in Provider’s care.  He was taken off some of his medications, and he began to talk and walk.  (Lane).  

16) Ms. Lane testified Employee loved living at Arctic Hearth.  She testified Employee liked living there because she allowed Employee to smoke, and Employee thought Ms. Lane was his wife.  She testified Employee was like family to her. (Lane).  

17) Ms. Lane is credible. (Experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above). 
18) The Medicaid Choice Waiver (HCB Waiver) Program is a federal program administered by the states that pays for certain services related a recipient’s care.  The program pays for medically necessary services such as bathing, feeding, and managing medications, but excludes other services such as room and board, which are usually paid through other entitlements.  (Mettler).

19) The program is administered by the Department of Health and Social Services (DH&SS) in the State of Alaska.  (Id.).

20) There is an application process through the Division of Senior Services (DSS) to qualify assisted living facilities as Medicaid enrolled providers for the HCB Waiver Program.  (Id.).

21) In 2002, the assisted living provider industry became subject to big regulatory changes in the Medicaid system brought about by, what Ms. Mettler characterized as an “explosion” of regulations, which caused a significant increase in the paperwork burden on providers in the industry.  (Id.).

22) One of the big regulatory changes in 2002 was the implementation of “cost-based reimbursement” of HCB Waiver services.  The cost-based reimbursement to a provider is determined by a pro forma projection that includes the actual expenses incurred by a provider in delivering HCB Waiver services.  Cost-based reimbursement was implemented because of the federal government’s desire to create an “even board,” and is based on a policy philosophy that taxpayers should not be subsidizing services for private pay residents in assisted living.  (Id.).

23) To determine the cost-based reimbursement to a HCB Waiver services provider, a provider is required to submit its pro forma costs to DSS.  The State then decides which of those costs, and in what amounts, it will pay for; and after “disallowing” certain amounts, arrives at a final “revised rate,” or cost-based reimbursement for that provider.  The resulting cost-based reimbursement is also called a “negotiated” rate.  (Id.; Division of Senior Services letter, July 13, 2002).

24) DSS disallowed numerous of Provider’s expenses during the certification process, including disallowances for Provider’s employees’ salaries, accounting services, payroll, lawn care, snow removal, and utilities.  (Letter from DSS to Monte [sic] Faye Lane, July 13, 2002).

25) To become a licensed assisted living home in the State of Alaska, providers must disclose their rate structure for “private pay” recipients.  In the alternative, the licensing process affords a provider the opportunity to simply make the representation “all private pay recipients will pay the same amount or more as a HCB Waiver recipient.”  (Application, Section 7 - Residential Supported Living, undated (Provider Ex. 3)).

26) Ms. Lane also served as President of the Alaska Assisted Living Home Association for eleven years.  (Lane Dep. at 11).

27) In addition to Medicaid’s implementation of cost-based reimbursement in 2002, other changes were occurring within the industry in Alaska at the same time.  In 2002, the Alaska Assisted Living Home Association successfully lobbied the State Legislature to bring the rate structure for its membership more in line with that for nursing homes and the state-operated Pioneer Homes.  The basis for these changes was to provide individuals who were nursing home eligible a less costly, more attractive alternative to the institutionalized environment of a nursing home.  (Lane Dep. at 10-13).

28) As a result of these legislative changes, many assisted living homes in Alaska sought Medicaid certification.  (Lane Dep. at 11-12).

29) Provider became a Medicaid-enrolled provider in 2002.  (Mettler, Lane Dep. at 10-11).

30) Provider became subject to Medicaid cost-based reimbursement in 2002.  (Letter from DSS to Monte [sic] Faye Lane, July 13, 2002).

31) DSS initially established Provider’s cost-based reimbursement rates at its Arctic Hearth I facility as follows: $234.00 per day excluding room and board, and $264.00 per day including room and board.  Its rate for the Arctic Hearth II facility was initially established at $173.00 per day based on the pro forma estimate of $194.00 per day.  (Id.).

32) When DSS set Provider’s cost-based reimbursement rates, it explicitly required: 

Fees or charges for services or items furnished to recipients of Alaska medical assistance programs, [sic] will not exceed the fees or charges for comparable services or items furnished to individuals not covered under these programs.  This means that you cannot charge a non-Medicaid resident less than you charge for a Choice Medicaid Waiver client.  

(Id.).

33) As a result of implementation of the cost-based reimbursement regulations, starting July 1, 2002, Provider set Employee’s daily rate at 1% over Medicaid’s cost-based reimbursement rate.  (Email from Monta Faye Lane to B. Jarvi, August 19, 2002).

34) Effective July 1, 2002, Employee’s new rate became $266.20 per day, or approximately $8,000.00 per month.  (Letter from Monta Faye Lane to B. Jarvi, March 1, 2003).

35) Since Employer continued to pay $3,450 per month, Employee’s account fell further in arrears over time.  (Lane).

36) Ms. Mettler and Ms. Lane both testified on the nature of the relationships, interactions and course of dealings between Provider, Provider’s residents, their guardians, attorneys-in-fact and payers.  In these relationships, Provider’s residents’ guardians, including Employee’s, acted as middlemen between Provider and their client’s payers, including insurers, with little or no contact occurring directly between Provider and its clients’ payers.  (Mettler, Lane).  
37) Ms. Mettler and Ms. Lane are credible. (Experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above).

38) Ms. Lane felt it was Guardian’s fiduciary duty to get Employer to pay Employee’s care, (Lane Dep. at 17, 18), and made repeated efforts to address and correct the arrearage with Employee’s guardians (Lane Dep. at 18).  Her efforts included many discussions with Steve Ashman, Director for Senior Services with the State of Alaska, and Dave Shea of Professional Guardian Services (Lane Dep. at 16, 18), emailing Employee’s guardian, (email from Monta Faye Lane to B. Jarvi, August 19, 2002), writing Employee’s guardian, (letter from Monta Faye Lane to B. Jarvi, March 1, 2003), and direct telephone contact with Employer’s workers’ compensation insurance adjusters, (Detail Time Report, August 15, 2003).

39) Employee’s guardians made repeated efforts to address and correct the arrearage with Employer.  (Letter from Darby Hamilton of Professional Guardian Services Corporation to Fremont Compensation Insurance Group, June 27, 2003; letter from Teri Shade of Professional Guardian Services Corporation to Northern Adjusters, Inc., September 19, 2003; direct telephone contact with Employer’s workers’ compensation insurance adjusters, Detail Time Report, August 15, 2003; Detail Time Report, November 26, 2003; letter from B. Jarvi of Advocacy Services of Alaska to Northern Adjusters, Inc., April 4, 2005).

40) Although Ms. Lane and B. Jarvi were once good friends, their relationship soured over time as they worked on Employee’s financial matters at Arctic Hearth.  (Lane).  

41)  On April 19, 2005, Employer responded to Employee’s guardian on the issue of Employee’s arrearage with Provider, claiming the rate had changed “without notice to this company.”  The letter also advised her it was assigning Employee’s case to a nurse in order to assess her requests, and to determine the amount payable to Provider.  (Letter from Northern Adjusters, Inc. to B. Jarvi, April 19, 2005).

42) Also on April 19, 2005, Employer hired Carol Jacobson, R.N. to investigate the matter of the arrearage with Provider.  (Id., fax from Northern Adjusters, Inc. to “Carol,” April 19, 2005).

43) On October 21, 2005, Nurse Jacobson transmitted a Medical Closure Report to Employer claiming the information provided by Employee’s guardian “listed charges which reflected back-dated increased fees, [sic] that had not been listed by the assisted living home.”  (Medical Closure Report, October 21, 2005).

44) Two handwritten notes appear in the record.  The first reads, in part, “Dave McKinnon,” “Medicaid in home care $260 per day,”  “Summer Shade assist living private pay patients $60 to $80 per day,” “hypothetical – rebill [sic] back benefits - No -,” “reco [sic] legal opinion!! / Pull Contacts Monta,”  “If we move him we are [unintelligible] who – reco [sic],”  “How many patients Medicaid patients average cost per Pt and Medicaid” (handwritten note, undated (Provider Exhibit 18)).  

45) The second handwritten note reads, in part, “B. Jarvi,”  Monte [sic] F[unintelligible] Lane is insisting should pay what Medicaid what [sic] they paid,”  “Then move him – he’s getting older – lost fingers and toes -,” “He’s getting good care and he wants to stay there > he’s not Medicaid eligible > if he was not on W/C > he would qualify for Medicaid. $700 – a month” (Handwritten note, undated, (Provider’s Exhibit 19)).

46) During the course of her investigation, Nurse Jacobson travelled to Fairbanks and interviewed Employee and Ms. Lane.  She also had a teleconference with Employee’s guardian.  (Fax from Northern Adjusters to B. Jarvi, April 17, 2006, Medical Closure Report, July 14, 2006).

47) Nurse Jacobson also researched alternative placement options for Employee in both Anchorage and Fairbanks and provided a report to Employer on April 13, 2006.  Her report includes notes on each facility.   Of the twelve facilities she investigated, five were full, one was unsuitable for Employee because it did not provide hands-on care, and a seventh facility only accepted private pay residents, and that facility did not accept payment from an insurance payer as “private pay.”  Of the remaining five facilities, all were located in Anchorage, not Fairbanks, and the rates ranged from a low of $4,500 per month to a high of $8,500.00 per month, with an average rate of $6,500.00 per month.  Furthermore, Nurse Jacobson’s report notes at least two of the facilities had three rate levels with the rate being determined by the level of care the resident required.  (Jacobson report, undated, faxed on April 13, 2006, Medical Closure Report, dated July 14, 2006).

48) On April 17, Employer sent a fax cover sheet containing a note to Employee’s guardian informing her Nurse Jacobson had visited Employee and had spoken with Ms. Lane.  The note also states “Carol did some research into the costs at some other assisted living homes and it appears the average cost is $5583 per month.”  The note then informs Employee’s guardian Employer and Nurse Jacobson would like to discuss “the issue” at a teleconference call.  (Fax from Northern Adjusters, Inc. to B. Jarvi, April 17, 2006).

49) Employee’s guardian expressed an interest in relocating Employee to Country Estates assisted living facility during a teleconference call with Nurse Jacobson and Employer.  Nurse Jacobson then travelled to Fairbanks to perform a site visit at Country Estates.  (Medical Closure Report, July 14, 2006).

50) On April 24, 2006, Employee’s guardian faxed Employer an Assisted Living Home Residential Services Contract for Employee at Country Estates.  The contract provides for a month-to-month tenancy at a rate of $6,000.00 per month, beginning on May 1, 2006.  The contract also provides “Rate per month will increase if resident [sic] condition declines.”  (Assisted Living Home Residential Services Contract, April 24, 2006).

51) On April 28, 2006, without any advanced notice to Provider, Employee’s guardian, Candice Caroll of the Office of Public Advocacy and a police officer arrived at Provider’s facility to remove Employee.  Employee did not want to be removed and wanted to fight.  Employee was relocated to Country Estates assisted living facility.  (Lane).

52) Employee’s rate at Country Estates was initially $6,000.00 per month (Lane; Assisted Living Home Residential Services Contract, April 24, 2006).

53) Later in 2006, Employee’s rate at Country Estates was subsequently increased to $6,650.00 per month (Lane, email from Larry Schuller to Cathy Smith, January 15, 2007).

54) Provider provided Employee with assisted living services from January of 1997 until April 28, 2006.  (Lane).

55) Employer received invoices reflecting Provider’s new rate on June 30, 2003 and April 7, 2005.  (Letter from B. Jarvi to Freemont Insurance Group, June 27, 2003; letter from B. Jarvi to Northern Adjusters, Inc., April 4, 2005).

56) Provider served Employer with its exhibits on August 29, 2011.  The exhibits include another invoice from Provider, Exhibit 25, for the period from July of 2002 through April 2006.  (Undated invoice from Lane Co./Arctic Hearth Assisted Living (Provider Exhibit 25), certificate of service August 29, 2011).

57) All three of Provider’s invoices contain obvious billing errors.  The invoice received on June 30, 2003, is an invoice for the period from July 2002 through July 2003.  It lists a daily rate of $234.00 per day, as opposed to$266.20 per day, and is clearly an error.  The amount of $234.00 per day was Provider’s “daily rate,” excluding room and board.  Employee’s contract included room and board.  Therefore, the rate on the invoice should have been $266.20 per day, the daily rate including room and board.  The invoice received on April 7, 2005, was for the period July 2002, through April 2005.  That invoice lists the daily rate at $270.00 per day for the entire period.  However, this too, is clearly an error.  Since the cost based reimbursement rate was adjusted annually on a fiscal year that begins on July 1st, the $270.00 per day rate would have only been the rate for the period from July 1, 2003, until June 30, 2004, not the entire period.  The invoice Provider served on Employer on August 29, 2011 contains an obvious billing error, as well.  The invoice lists the daily rate as $266.20 from July 2002, through June 2004.  It then lists the daily rate as $274.85 from July of 2004, through April of 2005.  This amount reflects the correct rate for that period of time.  The invoice then lists $193.85 as the daily rate from May of 2005, through April of 2006, when Employee’s residency at Provider’s facility terminated.  (Experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above).  
58) Employer never controverted the rate increase, and admits it is responsible for reasonable and necessary medical benefits related to Employee’s injury of July 24, 1996 (Record, Employer’s Answer to Provider’s WCC of June 16, 2009, July 23, 2009).

59) The Alaska Workers’ Compensation Medical Fee Schedule does not set forth a usual, customary and reasonable fee for assisted living services.  (Observations).

PRINCIPLES OF LAW

AS 23.30.001. Intent of the legislature and construction of chapter. It is the intent of the legislature that

(1) this chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers . . . . 

AS 23.30.005.  Alaska Workers' Compensation Board.

. . . 

(h) The department shall adopt rules . . . and shall adopt regulations to carry out the provisions of this chapter . . . . Process and procedure under this chapter shall be as summary and simple as possible. The . . . the board or a member of it may . . . subpoena witnesses, administer or cause to be administered oaths, and may examine or cause to have examined the parts of the books and records of the parties to a proceeding that relate to questions in dispute. . . . 

The board may base its decision not only on direct testimony, medical findings, and other tangible evidence, but also on the board’s “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.”  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533-534 (Alaska 1987).

At the time of Employee’s injury, the applicable statute stated:

AS 23.30.095.  Medical treatments, services, and examinations.  

(a) The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires, not exceeding two years from and after the date of injury to the employee. . .  It shall be additionally provided that, if continued treatment or care or both beyond the two-year period is indicated, the injured employee has the right of review by the board.  The board may authorize continued treatment or care or both as the process of recovery may require. . . 

. . .

(f) All fees and other charges for medical treatment or service shall be subject to regulation by the board but may not exceed usual, customary, and reasonable fees for the treatment or service in the community in which it is rendered, as determined by the board.  An employee may not be required to pay a fee or charge for medical treatment or service.  The board shall adopt updated usual, customary, and reasonable medical fee schedules at least once each year.

. . . 
Effective November 7, 2005, the Alaska State Legislature amended the Act. AS 23.30.095(f) and (l) were repealed and successor provisions for medical treatment and service fees are now set forth under AS 23.30.097.  

AS 23.30.097.  Fees for medical treatment and services.

(a) All fees and other charges for medical treatment or service are subject to regulation by the board consistent with this section. A fee or other charge for medical treatment or service may not exceed the lowest of

(1) the usual, customary, and reasonable fees for the treatment or service in the community in which it is rendered, for treatment or service

(A) provided before August 1, 2007, not to exceed the fees in the board's fee schedule dated December 1, 2004;

. . . 

(2) the fee or charge for the treatment or service when provided to the general public; or

(3) the fee or charge for the treatment or service negotiated by the provider and the employer under (c) of this section.

. . . 

(b) An employer . . . may establish a list of preferred physicians and treatment service providers to provide medical, surgical, and other attendance or treatment services to the employer's employees under this chapter. . . .

(c) An employer . . . may negotiate with physicians and other treatment service providers under this chapter to obtain reduced fees and service charges and may take the fees and charges into account when forming a list of preferred physicians and providers. In no event may an employer or group of employers attempt to influence the treatment, medical decisions, or ratings by the physicians in the course of the negotiations of such a preferred physician and provider fee plans.

. . .

Prior to 2005 legislative amendments to the Alaska Workers’ Compensation Act, the sole standard for fees for medical treatment or services was the “usual, customary, and reasonable” standard set forth under former AS 23.30.095(f) and promulgated in the board’s medical fee schedule.  Following November 7, 2005, fees for medical treatment or services were determined, as they are now, by one of three standards set forth under AS 23.30.097(a)(1)-(3).  The Appeals Commission has recently interpreted these three subsections as alternative “caps,” or limits, to a provider’s usual, customary, and reasonable fee.  George Miller Construction, Inc. v. Harborview Medical Center, AWCAC Decision No. 10-0155 (October 4, 2011).

Again, we think that AS 23.30.097(a)(1) . . . provides one alternative for limits on permissible fees for medical treatment of injured Alaskan workers.  Under this alternative, providers’ fees are ‘capped’ by the Alaska Fee Schedule.  If a provider’s usual, customary, and reasonable fee is equal to or less than the fee in the Alaska Fee Schedule, and that fee is the lowest of the three alternatives set out in AS 23.30.097(a), then that is the amount the provider is owed.  Should a provider’s usual, customary, and reasonable fee exceed the fee in the Alaska Fee Schedule, this alternative is inapplicable. . . .  Similarly, we conclude that the plain meaning of AS 23.30.097(a)(2) is that it provides another alternative for limits on permissible fees for medical treatment. Sub-subsection .097(a)(2) provides a ‘cap’ of sorts on fees, using the fees the provider would ordinarily charge the general public for the treatment in question.  

Id. at 7-8.

Under AS 23.30.097(b), employers can establish a preferred list of providers and then negotiate with those providers to obtain a reduced fee pursuant to AS 23.30.097(c).  Thus, the third alternative to a provider’s fee is provided by AS 23.30.097(a)(3), the negotiated fee.  

The general purpose of workers’ compensation statutes is to provide workers with a simple speedy remedy to be compensated for injuries arising out of their employment.  Hewing v. Peter Kiewit & Sons, 586 P.2d 182 (Alaska 1978).   Medical providers have rights to bring claims for medical services provided to injured workers similar to the rights of the injured employee to claim those same medical benefits.  Barrington v. Alaska Communication Systems Group, Inc., 198 P.3d 1122, 1128-1129 (Alaska 2008).
At the time of Employee’s injury, the applicable regulation stated:

8 AAC 45.082.  Medical treatment.

(a) The employer's obligation to furnish medical treatment under AS 23.30.095 extends only to medical and dental services furnished by providers, unless otherwise ordered by the board after a hearing or consented to by the employer. The board will not order the employer to pay expenses incurred by an employee without the approval required by this subsection.

. . . 

(d) Medical bills for an employee's treatment are due and payable within 30 days after the date the employer received the medical provider's bill and a completed report on form 07-6102 . . . If the employer controverts 

(1) a medical bill or if the medical bill is not paid in full as billed, the employer shall notify the employee and medical provider in writing the reasons for not paying all or a part of the bill or the reason for delay in payment within 30 days after receipt of the bill and a completed report on form 07-6102; 

. . . 

(i) Fees for medical treatment are determined as follows:

(1) The fee may not exceed the physician’s actual fee or the usual, customary, and reasonable fee as determined under this subsection, whichever is lower.

(2) The board will publish annually a bulletin for the “Workers’ Compensation Manual,” published by the department which gives the name and address of the organization whose schedule of providers’ charge data must be used in determining the usual, customary, and reasonable fee for medical treatment or services for injuries that occur on or after July 1, 1988. The manual, and the organization’s name and address are available upon request from the division.

(3) The usual, customary, and reasonable fee must be determined based on the 90th percentile range of charges for similar services reported to the organization described in (2) of this section. The organization charge data must be used as follows:

(A)  The organization’s annual publication of the schedule of usual, customary, and reasonable fees in effect at the time the employee received the treatment must be used. However, if the organization publishes the schedule semi-annually, then the semi-annual publication for the period in which the employee received treatment must be used.

(B) If the community in which services were rendered is not included in the organization’s data, or if the type of treatment the employee received is not included in the organization’s data for the community in which services were rendered, the usual and customary fee must be based on the data reported for the community nearest to the community in which services were rendered to the employee. 

(C) If the type of treatment or service the employee received is not included in the organization’s data and the employer has evidence that the fee exceeds the usual, customary, and reasonable fee charged in the community for the treatment or services rendered, the employer shall pay the physician based on the employer’s evidence.  In accordance with AS 23.30.110 and 8 AAC 45.070, the physician may request a hearing for a board determination of the usual, customary, and reasonable fee in the community for the treatment or service, and the board will determine and award the usual, customary, and reasonable fee.

The above version of former 8 AAC 45.082 was the effective version during the period from January 1997 until April 28, 2006, the relevant periods in this matter.  Subsection (i)(3) of the regulation directed the organization that collects the medical fee charge data on behalf of the division to determine the usual, customary and reasonable fee “based on the 90th percentile range of charges for similar services reported to the organization.”  However, when a usual, customary and reasonable fee was not set forth pursuant to either 8 AAC 45.082(i)(3)(A) or (B), the board would determine the usual, customary and reasonable fee in the community where services were rendered under subsection (i)(3)(C) of the regulation, without regard to the “90th percentile” instruction to the organization that collects the medical fee charge data on behalf of the division.  E.g. Deveraux v. City of Hoonah, AWCB Decision No. 96-0058 (February 8, 1996).  
Subsequent to the relevant time period in this matter, the board amended 8 AAC 45.082.  Following amendments, effective June 27, 2011, the current subsection (i), and the new subsection (j) now state:

(i)  A fee or other charge for medical treatment or service provided on or after December 31, 2010, but before July 1, 2011, may not exceed the board's fees as of December 1, 2004, adjusted by the percentage change from 2004 to 2008 in the medical care component of the Consumer Price Index for all urban consumers compiled by the United States Department of Labor, Bureau of Labor Statistics.

(j)  If the type of treatment or service the employee received is not included in the board's fee schedule described in (i) of this section, the amount charged may not exceed the usual, customary, and reasonable fee based on the 90th percentile of the range of charges for similar services reported in the community in which services were rendered to the employee.

AS 23.30.155. Payment of compensation.  

(a) Compensation under this chapter shall be paid periodically, promptly, and directly to the person entitled to it, without an award, except where liability to pay compensation is controverted by the employer. To controvert a claim, the employer must file a notice, on a form prescribed by the director, stating

[image: image1](1) that the right of the employee to compensation is controverted;

[image: image2](2) the name of the employee;

[image: image3](3) the name of the employer;

[image: image4](4) the date of the alleged injury or death; and

[image: image5](5) the type of compensation and all grounds upon which the right to compensation is controverted.

. . . 

(d) If the employer controverts the right to compensation, the employer shall file with the division and send to the employee a notice of controversion on or before the 21st day after the employer has knowledge of the alleged injury or death. If the employer controverts the right to compensation after payments have begun, the employer shall file with the division and send to the employee a notice of controversion within seven days after an installment of compensation payable without an award is due. . . .

(e) If any installment of compensation payable without an award is not paid within seven days after it becomes due, as provided in (b) of this section, there shall be added to the unpaid installment an amount equal to 25 percent of the installment. This additional amount shall be paid at the same time as, and in addition to, the installment, unless notice is filed under (d) of this section or unless the nonpayment is excused by the board after a showing by the employer that owing to conditions over which the employer had no control the installment could not be paid within the period prescribed for the payment. 

(f) If compensation payable under the terms of an award is not paid within 14 days after it becomes due, there shall be added to that unpaid compensation an amount equal to 25 percent of the unpaid installment. The additional amount shall be paid at the same time as, but in addition to, the compensation, unless review of the compensation order making the award as provided under AS 23.30.008 and an interlocutory injunction staying payments is allowed by the court. 

. . . 

(h) The board may upon its own initiative at any time in a case in which payments are being made with or without an award, where right to compensation is controverted, or where payments of compensation have been increased, reduced, terminated, changed, or suspended, upon receipt of notice from a person entitled to compensation, or from the employer, that the right to compensation is controverted, or that payments of compensation have been increased, reduced, terminated, changed, or suspended, make the investigations, cause the medical examinations to be made, or hold the hearings, and take the further action which it considers will properly protect the rights of all parties.

. . . 

 (p) An employer shall pay interest on compensation that is not paid when due. Interest required under this subsection accrues at the rate specified in AS 09.30.070(a) that is in effect on the date the compensation is due.

. . .

8 AAC 45.142. Interest. (a) If compensation is not paid when due, interest must be paid at the rate established in AS 45.45.010 for an injury that occurred before July 1, 2000, and at the rate established in AS 09.30.070(a) for an injury that occurred on or after July 1, 2000.  If more than one installment of compensation is past due, interest must be paid from the date each installment of compensation was due, until paid.  If compensation for a past period is paid under an order issued by the board, interest on the compensation awarded must be paid from the due date of each unpaid installment of compensation.

(b) The employer shall pay the interest

(1) on late-paid time-loss compensation to the employee or, if deceased, to the employee's beneficiary or estate; 

(2) on late-paid death benefits to the widow, widower, child or children, or other beneficiary who is entitled to the death benefits, or the employee's estate; 

(3) on late-paid medical benefits to 

(A) the employee or, if deceased, to the employee’s beneficiary or estate, if the employee has paid the provider of the medical benefits;

(B) to an insurer, trust, organization, or government agency, if the insurer, trust, organization, or government agency has paid the provider of the medical benefits; or 

(C) to the provider if the medical benefits have not been paid. 

The courts have consistently instructed the board to award interest for the time-value of money, as a matter of course.  See Land and Marine Rental Co. v. Rawls, 686 P.2d 1187, 1192 (Alaska 1984); Harp v. Arco Alaska, Inc., 831 P.2d 352 (Alaska 1994); Childs v. Copper Valley Elec. Ass'n, 860 P.2d 1184, 1191 (Alaska 1993).  For injuries which occurred on or after July 1, 2000, AS 23.30.155(p) and 8 AAC 45.142 require payment of interest at a statutory rate, as provided at AS 09.30.070(a), from the date at which each installment of compensation is due.  Relying on Rawls, Davis held rehabilitation specialists are entitled to interest on fee awards.  Davis, at 7.
AS 23.30.145.  Attorney fees. (a) Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 percent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 percent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded. . . .

(b) If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including a reasonable attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.

The Alaska Supreme Court in Wise Mechanical Contractors v. Bignell, 718 P.2d 971, 974-975 (Alaska 1986), held attorney’s fees awarded by the board should be reasonable and fully compensatory, considering the contingency nature of representing injured workers, to ensure adequate representation.  In Bignell, the court required consideration of a “contingency factor” in awarding fees to employees’ attorneys in workers’ compensation cases, recognizing attorneys only receive fee awards when they prevail on the merits of a claim (id. at 973).  The board was instructed to consider the nature, length, and complexity of services performed, the resistance of the employer, and the benefits resulting from the services obtained, when determining reasonable attorney’s fees for the successful prosecution of a claim (id. at 973, 975).

In Harnish Group, Inc. v. Moore, 160 P.3d 146 (Alaska 2007), the Alaska Supreme Court discussed how and under which statute attorney’s fees may be awarded in workers’ compensation cases.  A controversion, actual or in fact, is required for the board to award fees under AS 23.30.145(a).  “In order for an employer to be liable for attorney’s fees under 
AS 23.30.145(a), it must take some action in opposition to the employee’s claim after the claim is filed.”  Id. at 152.  Fees may be awarded under AS 23.30.145(b) when an employer “resists” payment of compensation and an attorney is successful in the prosecution of the employee’s claims.  Id.  In this latter scenario, reasonable fees may be awarded.  Id. at 152-153.  

In Lewis-Walunga v. Municipality of Anchorage, AWCAC Decision No. 123 (December 28, 2009), the AWCAC stated “AS 23.30.145(a) establishes a minimum fee, but not a maximum fee.”  A fee award under AS 23.30.145(a), if in excess of the statutory minimum fee, requires the board to consider the “nature, length, and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries.”  Id.

ANALYSIS

1) What is an appropriate fee for Provider’s services when the applicable Workers’ Compensation Medical Fee Schedule does not set forth a usual, customary, and reasonable fee for assisted living services?  

There is no dispute Provider’s services were necessary and compensable, but rather, the primary issue for determination is: what was an appropriate fee for Provider’s services when the applicable Workers’ Compensation Medical Fee Schedule does not set forth a usual, customary, and reasonable fee for assisted living services?  Provider’s claim is for services rendered to Employee from July 1, 2002 until April 28, 2006.  Two statutes govern the determination of an appropriate fee over this period of time.  The single statutory standard for the period of time from July 1, 2002 until November 7, 2005 is the former AS 23.30.095(f), or the “usual, customary, and reasonable fee.”  Following statutory amendments, the standard for the period of time from November 7, 2005 until April 28, 2006 became AS 23.30.097(a), which sets forth three alternative standards for a fee: 1) the usual, customary, and reasonable fee, 2) the fee charged to the general public, or 3) the fee or charge for the treatment or service negotiated by the provider.

Nurse Jacobson’s April 13, 2006 report to Employer demonstrates placement options for Employee were quite limited.  Of the twelve facilities she investigated, five were full, one was unsuitable for Employee because it did not provide hands-on care, and a seventh facility only accepted private pay residents, and that facility did not accept payment from an insurance payer as “private pay.”  Of the remaining five facilities, all were located in Anchorage, not Fairbanks, and the rates ranged from a low of $4,500 per month to a high of $8,500.00 per month.  Furthermore, Nurse Jacobson’s report demonstrates a usual, customary and reasonable fee for assisted living services is at least, in some cases, determined by the level of care the resident requires.  The record clearly establishes Employee required a very high level of care.  Additionally, the rates quoted in Nurse Jacobson’s report were based on Nurse Jacobson contacting the facilities herself, as opposed to the facilities personally evaluating Employee to determine an appropriate rate.  As will be demonstrated below, the opportunity for a facility to have in-person time with a potential resident for assessment can have a significant bearing on the rate charged for the service.  Therefore, Nurse Jacobson’s report cannot serve as an accurate, reliable and reasonable basis upon which to determine the usual, customary and reasonable fee in this matter.

There are two reliable figures in the record, and both are supported by substantial evidence.  The first figure is the rate Employer ultimately paid Country Estates assisted living facility after moving Employee from Provider’s facility.  The record does not contain any evidence anyone from Country Estates ever met with Employee before he was transferred there, and the initial contract with Country Estates provided for a monthly fee of $6,000.00 per month.  Significantly, the contract with Country Estates also contained an added clause that specifically afforded the facility the opportunity to increase Employee’s rate depending upon his condition.  Later, after receiving Employee into its facility, Country Estates did just that, and increased Employee’s rate to $6,650.00 per month.  The second figure is Arctic Hearth’s cost-based reimbursement rate plus 1% per day, or approximately $8,000.00 per month.  

The rate at Country Estates was arrived at only after Employer exhausted considerable time and effort investigating alternative placements for Employee.  During the process of relocating Employee, Nurse Jacobson made at least two trips to Fairbanks, during which she interviewed Ms. Lane and Employee and had a teleconference with Employee’s guardian.  She also researched at least twelve assisted living placements for Employee in both Anchorage and Fairbanks, and ultimately conducted a site visit at, and subsequently placed Employee in, a thirteenth facility at Country Estates.  Therefore, the rate at Country Estates of $6,650.00 per month best represents a negotiated rate between Employer and a provider, rather than a customary, usual and reasonable fee.  

On the other hand, Provider’s cost-based reimbursement rate plus 1% of approximately $8,000.00 per month, while the greater of the two amounts, is likely less than what the usual, customary and reasonable fee might otherwise be if additional evidence was available.  First, the cost-based reimbursement rate theoretically reflects the actual cost to a provider for providing the service to an “average” resident.  Employee required a much higher level of care than an average resident.   Second, the cost-based reimbursement rate is determined after the State disallowed certain expenses actually incurred and paid by a provider, so Provider’s true costs to deliver care to Employee was higher than the established rate.  Third, since the cost-based reimbursement rate is supposed to represent actual costs incurred in the delivery of services, it allows for no profit or gain.  

Nevertheless, between the two reliable figures in the record, the cost-based reimbursement rate plus 1% at Arctic Hearth of approximately $8,000.00 per month is the best evidence of a usual, customary and reasonable fee.  There is no doubt this rate is reasonable.  It was only 1% above the cost-based reimbursement rate set by the State of Alaska after a cumbersome and lengthy regulatory process that involved extensive examination of the Arctic Hearth’s actual expenses that, theoretically, reflected the actual cost to Arctic Hearth for providing assisted living services to its average resident.  Furthermore, this rate was a rate in the exact community where services were provided.  Therefore, Provider’s cost-based reimbursement rate plus 1% was the usual, customary and reasonable rate for assisted living services in North Pole, Alaska, during periods relevant to this case.

Under the former 8 AAC 45.082 that was effective during the relevant period in this matter, the board would determine the usual, customary and reasonable fee in the community where services were rendered, without regard to the “90th percentile” instruction to the organization that collects the medical fee charge data on behalf of the division.  However, following amendment, effective June 27, 2011, it would now appear the “90th percentile of the range of charges” instruction would apply to board determinations of the usual, customary and reasonable fee, as well. 
In Pan Alaska Trucking, Inc. v. Crouch, 773 P.2d 947 (Alaska 1989), the Alaska Supreme Court addressed the issue of whether a rule change may be retroactively applied, or is prospective only.  If a rule change only alters the events of the legal process, it is purely procedural, and maybe retroactively applied.  Id. at 948.  If, however, it alters the legal consequences, it is substantive, and may be only prospectively applied.  Id. at 949.   The test is not whether a procedural rule might prove dispositive in a given case in the present, for any procedural rule, if ignored, might prove dispositive.  Id.  “Rather, a change in a procedural rule is substantive in character where the change makes it appear to one just starting down the road to vindication of his cause that the road has become more difficult to travel or the goal less to be desired.”  Thus, if an amendment alters the legal consequences, rather than just the legal process, it is substantive and the presumption against retroactivity applies.

Here, not only would a retroactive application of the current regulation merely change the board’s procedure of determining the usual, customary and reasonable fee, a legal process, but the corresponding ten percent reduction in the award would also represent an alteration of the legal result that would have made the goal less desirable to Provider when it embarked down the “road to vindication” of its cause.  Therefore, the relevant amendments to 8 AAC 45.082, are substantive in nature, and Provider’s award of the usual, customary and reasonable fee shall not be subject to “90th percentile of the range of charges” provision of the current regulation.  Crouch.
2) Is Provider entitled to an award of any arrearage on the usual, customary and reasonable fee?

Employer, in its Answer to Provider’s Workers’ Compensation Claim, admits it is responsible for reasonable and necessary medical benefits related to Employee’s injury.  There is no dispute Provider provided services to Employee between July 1, 2002, and April 28, 2006, and Employer continued to pay Provider the previous rate during this period of time.

However, two significant changes occurred in the assisted living home services industry in Alaska in 2002 that had a dramatic impact on the cost of services.  First, effective July 1, 2002, Medicaid implanted its cost-based reimbursement policy.  Second, the Alaska Assisted Living Home Association successfully lobbied the State Legislature to bring the rate structure for its membership more in line with that for nursing homes and the state-operated Pioneer Homes.  As a result of these legislative changes, many assisted living homes in Alaska sought Medicaid certification.  Both of these changes led to a dramatic increase in the cost of assisted living services in the state.  The specific driver in increasing the cost of service was a regulation that prohibited assisted living facilities from charging private pay residents less than they were billing Medicaid.  These changes impacted the cost of care to Employee in the instant case as follows: when Provider’s negotiated rate was determined by the State of Alaska, Provider then was required to set its fees for non-Medicaid residents at or above the rate charged for Medicaid recipients.  The net effect of these changes caused Employee’s rate to increase from a negotiated $3,400.00 per month to approximately $8,000.00 per month, an amount 1% above the Medicaid cost-based reimbursement rate.  

Provider did not unilaterally increase its rate, nor was it price gouging.  It was government intervention in the industry and the corresponding regulation that caused a dramatic increase in assisted living rates state-wide, as demonstrated by Nurse Jacobson’s report.  Rates for the assisted living facilities she researched ranged from a low of $4,500.00 per month to a high of $8,500.00 per month.  The average for the available facilities in Anchorage, not North Pole, was $6,500.00 per month.  Provider did not simply choose to raise its rates, it was compelled to, and its rates were not out-of-line with others in the industry.  Employee’s Assisted Living Home Residential Services Contract with Provider provided for a month-to-month tenancy, as did the subsequent contract with Country Estates.  And while Employer had previously negotiated and agreed to a rate of $3,400.00 per month, effective July 1, 2002, the monthly cost of services to Employee simply increased, regardless of however dramatic the increase was.

Employer contends since Employee was not a Medicaid recipient, the Medicaid rates should not apply.  Provider’s rate is not the Medicaid rate; it is a rate 1% above the Medicaid rate.  Employer contends Employee was a member of the general public.  However, to become a licensed assisted living home in the State of Alaska, providers must disclose their rate structure for “private pay” recipients.  In the alternative, the licensing process affords a provider the opportunity to simply make the representation “all private pay recipients will pay the same amount or more as a HCB Waiver recipient.”  Therefore, Provider’s rate is also the best evidence of a rate when the services are provided to the general public since it was determined by procedures designed to prevent taxpayers from subsidizing services for private pay residents in assisted living.  Employer contends it had negotiated a rate of $3,400.00 per month and Provider later wanted to unilaterally double that rate.  Firstly, Provider’s rate increase was not a unilateral choice; it was mandated by operation of law. Secondly, Employer was free to negotiate another, more agreeable, rate at any time after Provider’s mandated rate increases went into effect - a course of action incidentally, Employer eventually took, nearly four years later.  Employer’s delay in exercising its option to negotiate another rate cannot be attributed to Provider.  There is no dispute Provider provided assisted living services to Employee during the relevant time period.  Employer is therefore liable to Provider for the arrearage on the usual, customary and reasonable fee.

However, the calculation of arrearage amounts, and the dates when they would have been due, is complicated in this case for two reasons.  Firstly, Employee’s guardians were acting as middlemen between Provider and Employer, with little or no contact occurring directly between Provider and Employer.  And, while Provider’s fees accrued on a monthly basis, the record demonstrates Employee’s guardians only intermittently, and irregularly, forwarded Provider’s bills to Employer, a prerequisite to payment under 8 AAC 45.082.  Secondly, all of Provider’s bills received by Employer contain obvious billing errors.  Employer controverted neither Provider’s rate increase nor the billing errors.  Therefore, as a convenience to the parties in calculating the amounts of the unpaid arrearage, the evidence in the record establishes the following:

A) Employer was first received Provider’s bill following the rate increase on June 30, 2003.  Enclosed with the letter from Employee’s guardian to Employer was Provider’s invoice for the period from July 2002 through July 2003.  It lists a daily rate of $234 per day, as opposed to 266.20 per day, and is clearly an error.  The amount of $234.00 per day was Provider’s “daily rate” excluding room and board.  While Medicaid will pay for assisted living services, it does not pay for room and board, which is typically paid through other entitlement programs.  Therefore, the rate on the invoice should have been $266.20 per day, the daily rate including room and board, since Employee was not a Medicaid recipient and his contract provided for room and board. 

B) Employer next received Provider’s bill on April 7, 2005.  Enclosed with the letter from Employee’s guardian was Provider’s invoice for the period July 2002 through April 2005.  That invoice lists the daily rate at $270.00 per day for the entire period.  However, this too, is clearly an error.  Since the cost based reimbursement rate was adjusted annually on a fiscal year that begins on July 1st, the $270 per day rate would have only been the rate for the period from July 1, 2003 until June 30, 2004, not the entire period.  Therefore, the rate from July 1, 2002 through June 2003 was $266.20 per day.  The rate for the period from July 1, 2003 through June 31, 2004 was $270.00 per day.

C) Provider served Employer with its exhibits on August 29, 2011.  Allowing three days for service, Employer received Provider’s exhibits on September 1, 2011.  The exhibits include another invoice from Provider, Exhibit 25, for the period from July of 2002 through April 2006.  That invoice, too, contains an obvious billing error.  The invoice lists the daily rate as $266.20 from July 2002 through June 2004.  As discussed above, the rate from July 1, 2002 through June 2003 was $266.20 per day.  The rate for the period from July 1, 2003 through June 31, 2004 was $270.00 per day.  Next, the invoice lists the daily rate as $274.85 from July of 2004 through April of 2005.  This amount reflects the correct rate for that period of time.  The invoice then lists $193.85 as the daily rate from May of 2005 through April of 2006, when Employee’s residency at Provider’s facility terminated.  Although the record is unclear what the $193.85 rate represents, it likely represents the daily rate, including room and board, for Provider’s Arctic Hearth II facility, and shall be accepted as the rate for that period of time in the absence of any evidence to the contrary.

Finally, since Provider did not claim penalties, interest and attorney’s fees and costs, they cannot be awarded by this decision.  However, should Provider wish to file another claim, it may be entitled to additional awards.
CONCLUSION OF LAW

1) An appropriate fee for Provider’s services when the applicable Workers’ Compensation Medical Fee Schedule does not set forth a usual, customary, and reasonable fee for assisted living services is the Medicaid cost based reimbursement rate plus 1%.

2) Provider is entitled to an award for the arrearage on the usual, customary and reasonable fee.

ORDER

1) Provider’s claim is granted.

2) Employer shall pay the arrearage on the installment payments as set forth above.

3) The Board will retain jurisdiction over this matter to resolve any disputes in the calculation of the award, and for a determination of any claims for penalties, interest and reasonable attorney fees and costs.

Dated in Fairbanks, Alaska this 13th day of January, 2012.
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RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

PETITION FOR REVIEW

Under Monzulla v. Voorhees Concrete Cutting, 254 P.3d 341 (Alaska 2011), a party may seek review of an interlocutory or other non-final Board decision and order.  Within 10 days after service of the Board’s decision and order a party may file with the Alaska Workers’ Compensation Appeals Commission a petition for review of the interlocutory or other non-final Board decision and order.  The commission may or may not accept a petition for review and a timely request for relief from the Alaska Supreme Court may also be required.
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