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ALASKA WORKERS' COMPENSATION BOARD


P.O. Box 115512
Juneau, Alaska 99811-5512


	ROBERT J. CRAIN, 

                                               Employee, 

                                                  Applicant,

                                                v. 

WEST COAST PAPER CO.,

                                               Employer,

                                                 and 

NEW HAMPSHIRE INSURANCE CO.,

                                               Insurer,

                                                  Defendant.
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	INTERLOCUTORY

DECISION AND ORDER

AWCB Case No. 201101140
AWCB Decision No. 12-0018  

Filed with AWCB Anchorage, Alaska 

on January 30, 2012


West Coast Paper Company’s (Employer) September 2, 2011 petition to compel discovery from Robert Crain (Employee) was heard on January 26, 2012, in Anchorage, Alaska.  Employee appeared, testified, and represented himself.  Attorney Krista Schwarting appeared and represented Employer and its workers’ compensation insurer.  The record closed at the hearing’s conclusion on January 26, 2012.


ISSUES
Employer contends Employee seeks compensation for his shoulder, neck and head.  It contends it sent a letter to Employee with attached releases, requesting Employee sign and return the releases.  Employer contends though Employee repeatedly stated he would sign and return the releases, he has not done so, and has not filed a petition for a protective order.  Consequently, Employer contends it has not been able to obtain discovery.  Employer contends the designee at a prehearing conference previously ordered Employee to sign the releases.  Thus, Employer contends this decision should “uphold the prior order” and compel Employee to sign and deliver releases, and to complete and deliver interrogatories Employer previously sent to him.

Employee previously contended he needed to have the releases reviewed by an attorney or a division technician before he would sign them, and was unable to accomplish this.  Employee also contended at a prior prehearing conference he would sign releases to move his case toward resolution.  At hearing, Employee contended he signed the releases and attempted to give them to Employer’s attorney in November 2011, but she refused them stating he needed to have them first reviewed by an independent person.  Employee contended he was ignorant of the law and did not understand his duties in respect to discovery.

1) Did the board’s designee abuse his discretion by failing to make an order on discovery disputes?

2) Shall Employee be ordered to sign and deliver discovery releases?

3) Shall Employee be ordered to provide answers to Employer’s interrogatories?

FINDINGS OF FACT

Evaluation of the hearing record as a whole establishes the following facts and factual conclusions by a preponderance of the evidence:

1) On January 28, 2011, Employee reportedly strained his left shoulder while putting stock away and lifting merchandise (Report of Occupational Injury or Illness, undated by Employee, but dated February 1, 2011 by Employer; see also Crain deposition, October 3, 2011, at 15).

2) During Employee’s second visit to physical therapy, his neck started hurting (Crain deposition, October 3, 2011, at 14-15).

3) Since Employee’s work-related injury, he reportedly has had headaches, dizziness and blurred vision (id. at 20-21).

4) On May 9, 2011, Employer controverted Employee’s rights to benefits (Controversion Notice, May 6, 2011).

5) On May 17, 2011, Employee filed a claim for temporary total disability, temporary partial disability, permanent partial impairment when rated, medical costs, penalty, interest, a finding of an unfair or frivolous controversion, vocational rehabilitation benefits, and stated he had injured his left shoulder and neck on January 28, 2011 (Workers’ Compensation Claim, May 17, 2011).

6) On May 17, 2011, Employee also filed a petition requesting a second independent medical evaluation (SIME) (Petition, May 17, 2011).

7) On June 10, 2011, Employer sent Employee a letter to which were attached several informational releases and an explanation of Employee’s right to file a petition for a protective order if he felt he should not sign releases, and a blank petition for his use (letter, June 10, 2011).

8) The releases included:

· A “Medical Release” limited to employee’s left shoulder, neck and head for the period 2009 to the present.

· A “Release” for health insurance providers limited to employee’s left shoulder, neck and head treatment for the period 2009 to the present.

· A Social Security earnings information release from 2001 through 2010.

· An “Employment Records Release” for the period 2001 to the present.

· A “Department of Labor” release and release of his worker’s compensation case files from all 50 states and federal governments for “any and all case files and medical records” without limitation to body part or condition.

· A “State of Alaska Division of Workers’ Compensation Request for Release Of Information” requesting “any and all previous or subsequent files” without limitation to body part or condition.

· A “Social Security Administration” release requesting information concerning any Social Security benefit payments, unspecified “Medical Records” without limitation to body part or condition, and all award letters.

9) On June 13, 2011, Employer controverted Employee’s May 17, 2011 claim (Controversion Notice, June 10, 2011).

10) On July 7, 2011, the parties appeared at a prehearing conference and discussed Employee’s request for an SIME.  Employer’s counsel agreed to discuss the matter with her client and if they agreed to an SIME, she would prepare the necessary documents for Employee’s signature (Prehearing Conference Summary, July 19, 2011).

11) On July 22, 2011, Employer’s counsel wrote Employee noting she had not yet received the releases previously sent on June 10, 2011, and advising Employee his rights to benefits may be suspended if the releases were not returned promptly (letter, July 22, 2011).

12) On July 25, 2011, Employer sent Employee its first set of discovery requests in the form of interrogatories seeking: 

· The name, address, telephone number, and specialty of all physicians, surgeons, doctors, nurses, therapists, chiropractors, hospitals or any other health care providers of any type who had treated Employee from January 28, 2011, through the date of his responses. 

· A list of all jobs and employment Employee held for the period January 28, 2011, through the date of his responses. 

· A list of all work-related injuries he had suffered regardless of date including date of injury, name of employer for which he was working, body parts injured, amount of time loss from work, type and approximate amount of benefits received for each injury, state in which he was injured, and case number for each injury, if known.

· A statement whether Employee had ever been in a motor vehicle accident and if so, date of accident, whether “he was involved in it,” what body parts were injured, physicians with whom he treated for the injury, whether a police report issued for the accident, where the accident occurred, and whether a court case or civil lawsuit resulted from the accident.

· A list of all benefits he was requesting for his January 28, 2011 work-related injury and identification of any medical records supporting his requests. 

(First Set of Discovery Responses to Employee, July 25, 2011).

13) On August 25, 2011, Employer controverted Employee’s rights to all benefits based on his refusal to sign and return the releases attached to Employer’s June 10, 2011 letter, or file a petition for a protective order (Controversion Notice, August 24, 2011).

14) On September 6, 2011, Employer filed a petition requesting an order compelling Employee to answer interrogatories and return them within 30 days (Petition, September 2, 2011).

15) On October 3, 2011, Employer deposed Employee (Crain deposition, October 3, 2011).

16) Employee had a prior work-related injury, but cannot recall the body part injured (id., at 29).

17) Employee does not recall his 10-year, pre-injury work history (id., at 8-9).

18) Employee’s deposition responses were sometimes vague, terse, and guarded (observations, experience).

19) Employer’s counsel asked Employee at his deposition the same or similar questions she asked him in her written interrogatories, and he responded (First Set of Discovery Requests to Employee, July 25, 2011; compare Crain deposition, October 3, 2011):

Interrogatory No. 1: Please state the name, address, telephone number, and specialty [of all healthcare providers] who have treated you or consulted with you for the period of January 28, 2011 [to present]. . . .

* * *

Q.  So you said you went to the doctor.  What doctor was that, or what clinic was it? 

A.  I believe it was the one on Spenard.  I’m not for sure.  First Care or something.  I don’t remember.  And then the rest of the doctor’s notes you guys have.

Q.  So I know you have been seen at First Care, and most of the doctors you have seen were there, is that right, up until Dr. Flanum?

A.  I believe that is correct, but 100 percent, I don’t remember (Crain deposition, October 3, 2011, at 15-16).

Interrogatory No 2: For the period . . .  . January 28, 2011 . . . through and including . . . the date of your responses please list all jobs or employment . . . you have had, including self-employment, providing . . . [the employer’s name, or business name if self-employed; address and phone number; dates of employment; job title; duties and any required licenses or certifications; salary or wages; and reason the job ended].

* * *

Q.  Now you had said that you worked for West Coast Paper, you had gone back in   that Monday after the injury and that you didn’t think you had worked past that; is that right?

A. I don’t believe so.

Q. Have you returned to work since that time?

A. West Coast, no.

Q.   Aside from West Coast, have you returned to work for any other employer since that time?

A. Uh-huh.  I took a job driving for AnchorRIDES.

Q. When did you start there?

A. Approximately four months ago.

Q. Tell me a little bit about what your job duties there entail.

A. Drive.

Q. Is it a large bus, a small bus?

A. It’s a short bus.  People call it a short bus.  I pick up elderly and handicapped people.

Q. Do you have to assist people with getting on the bus or taking care of their wheelchair?

A. I have, securing the wheelchairs.

. . .

Q. Is this a full-time job?

A. I ran a red light in the bus, so right now, I’m kind of not with them at the moment.

Q. Are you still employed with them?

A. Not at the moment.  I’m going through the union trying to get my job back.

. . .

Q. Tell me what you mean by that.

A. I was nosed out in the intersection, because my bus had come to an abrupt stop, because the EMT’s strobe lights change my light from green to red.

And the EMTs flagged me through the light, and because I went through the light, I did what I was told, and APD was behind them, I was terminated for it.

So I’m currently trying to get my job back because of that.

Q. What was your rate of pay while you were working for AnchorRIDES?

A. $13.44, I think (Crain deposition, October 3, 2011, at 21-23).

Interrogatory No. 3: Please state all work-related injuries you have had, regardless of date, including [date of injury; employer’s name; body party injured; time lost from work; amount of benefits received; state in which you were injured; and case number for each injury].
* * * 

Q.  Have you ever had another workers’ compensation claim besides this one?

A. Yes, but I don’t remember.

Q. Do you remember for what part of your body it was?

A. Honestly, I don’t.

Q. Was it here in Alaska?

A. It might have been. . . .

. . .

A. I’m sure -- I think it was.  I just don’t remember what it was for (Crain deposition, October 3, 2011, at 29).
Interrogatory No. 4: Please state whether you have ever been involved in a motor vehicle accident.  If so, please provide. . . [accident date; if injured, body parts injured; if injured, physicians you saw; whether police report issued; state where it occurred; and whether a civil lawsuit was filed].
* * * 

Q. Had you been in any car accidents prior to January of 2011?

A. I have been in maybe two.

Q. Were you injured in either one?

A. No.

Q. Did you –

A. Not that I can recall.

. . .

Q. Have you been in any motor vehicle accidents since your last injury?

A. No (Crain deposition, October 3, 2011, at 13, 20).
Interrogatory No. 5: Please list all benefits you are requesting related to the January 28, 2011 work injury. . . .  If there are medical records that you believe support your requests for these benefits, [please identify the record].

* * *
Q. What all has Dr. Flanum recommended?

A. You are going to have to pull the records on that.  I can’t tell you that word-for-word.

Q. He has a recommended surgery; is that right?

A. He has.

Q. Do you know what --

A. Because I have a tear in my shoulder.

Q. Do you know what surgery he has recommended?  Did he discuss it with you?

A. Yeah, but I don’t remember offhand.  I don’t know what it’s called.

. . .

Q. Are you claiming that your neck is part of this injury?

A. We already established that, didn’t we?

Q. I’m just asking.  I’m not trying to trip you up, I’m not.

A. Yes, my neck is hurt because of the injury at West Coast Paper.  And it was inflamed by the physical therapy that was being done for my left shoulder.

Q. The reason I asked about whether surgery had been recommended for your neck is I thought I saw in the records that a disc replacement had been recommended.

A. Uh-huh.

Q. Is that treatment you’re interested in pursuing?

A. I don’t know.  To be honest with you, that kind of worries me, because people say they lose movement in their neck, but they are talking they want two discs to come out; one can be fused and one can be replaced.

. . .

Q. Do you have headaches?

A. Just like you and everybody else.

Q. So you don’t -- you’re not claiming --

A. No, I don’t.

Q. I had read somewhere that it looked like you were having headache symptoms.  That’s why I asked.

A. I mean currently, no, I am not.  I have had headaches from it, but I mean --

. . .

A. . . . but I’m not a doctor so I can’t sit here and tell you exactly what the headaches are caused from.

Q. It also sounded like you had some symptoms of dizziness and blurred vision; is that right?

A. Yes.

Q. When did those symptoms start?

A. Once again, you’re going to have to refer to the doctor’s notes.  I don’t remember.

Q. Do you believe that they are related to your injury?

A. I wasn’t dizzy and stuff before it, beforehand.

. . .

Q. Can you tell me for what dates you’re requesting temporary total disability benefits related to this claim?

A. Not right off the top of my head I cannot.  Isn’t that in the paperwork?

Q. You filed a claim.  I’m just not sure whether anything that you’re requesting has changed.

A. I haven’t changed anything, because even though I took a driving job, that doesn’t disqualify me from, my understanding was.

Q. So you believe you should receive TTD, temporary total disability, during the period of time when you were driving?

A. Partial, yes, I do.  I was told by the Work Comp Board that that would not affect anything (Crain deposition, October 3, 2011, at 18-21, 28-29).

20) On December 6, 2011, the parties appeared at a prehearing conference at which the releases and interrogatories were discussed.  Employee stated he would sign releases to “get things moving,” and said he did not recall receiving the interrogatories.  Employer’s counsel agreed to provide a copy at its office, which Employee could pick up when he dropped off the signed releases (Prehearing Conference Summary, December 6, 2011).

21) On December 6, 2011, the board’s designee did not make a discovery order or direct Employee to sign and return the releases or complete and return the interrogatories (id.).

22) In the December 6, 2011 prehearing conference summary, the board’s designee stated he “had reviewed the releases, and nothing [sic] saw nothing unusual” (id.).

23) Neither party appealed from the designee’s December 6, 2011 prehearing conference summary (record).

24) Neither party requested the December 6, 2011 prehearing conference summary be modified or amended by the designee to correct a misstatement of fact or to change a prehearing determination (id.).
25) On December 28, 2011, the parties appeared again at a prehearing conference.  Again, the releases were discussed.  Employer requested a hearing on its September 2, 2011 petition to compel Employee to respond to discovery questions and amended its petition to request an order compelling him to sign and return the releases.  Employee asked for a hearing on the merits of his claim, but Employer objected noting it had not been able to complete discovery because Employee had not answered interrogatories or returned signed discovery releases.  The board’s designee set a hearing for January 26, 2012, with the sole issue limited to Employer’s September 2, 2011 petition to compel Employee to respond to discovery questions, amended to include an order requiring Employee to sign and return releases (Prehearing Conference Summary, December 28, 2011).

26) On December 28, 2011, the board’s designee did not make a discovery order or direct Employee to sign and return the releases or complete and return the interrogatories (id.).

27) Neither party appealed from the designee’s December 28, 2011 prehearing conference summary (record).

28) Neither party requested the December 28, 2011 prehearing conference summary be modified or amended by the designee to correct a misstatement of fact or to change a prehearing determination (id.).
29) At hearing on January 26, 2011, Employer through counsel argued the designee at the December 6, 2011 prehearing conference found the releases “tailored appropriately,” limited to “date and body part,” and gave Employee “10 days to sign them.”  Employer urged review of this designee order under the “abuse of discretion standard” (Employer’s hearing arguments; see also Employer’s Hearing Brief, January 19, 2010, at 2, 6).

30) At hearing on January 26, 2011, when asked where in the December 6, 2011 prehearing conference summary the designee made these determinations and orders, counsel paraphrased from the December 6, 2011 prehearing conference summary and said: “The designee said he had reviewed the releases and saw nothing unusual.   Mr. Crain said he would sign releases and deliver them to Griffin & Smith’s office within a week” (Employer’s counsel’s hearing statement).

31) Employee testified he completed the releases in full and took them to Employer’s counsel’s office, handed them to Employer’s counsel, but she refused to accept the releases when Employee said he had questions about signing releases, stating Employee should seek advice from someone else before giving them to her (Crain).

32) Employer’s counsel agreed Employee came to her office in November 2011, she came to the front desk, Employee had the releases, she declined to answer his questions about the releases, and refused to accept the releases, saying, “Please don’t give these to me until you have had an opportunity to talk to someone, whether it’s counsel or a technician” (Employer’s counsel’s hearing statements).

33) Employee has not received some of his personal mail (Crain).

PRINCIPLES OF LAW

AS 23.30.001.  Intent of the legislature and construction of chapter.  It is the intent of the legislature that

1) This chapter be interpreted . . . to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to . . . employers. . . .

AS 23.30.005.  Alaska Workers’ Compensation Board.
. . .

(h) The department shall adopt rules . . . and shall adopt regulations to carry out the provisions of this chapter. . . .  Process and procedure under this chapter shall be as summary and simple as possible.  The . . . the board . . . may . . . subpoena witnesses, administer or cause to be administered oaths, and may examine or cause to have examined the parts of the books and records of the parties to a proceeding that relate to questions in dispute. . . . 

AS 23.30.005(h) empowers the board to order a party to release and produce records that “relate to questions in dispute.”  Additional authority to order a party to release information is set forth, not only in specific statutes, but in broad powers given to best ascertain and protect the rights of the parties under AS 23.30.135(a).  The board may base its decision not only on direct testimony, medical findings, and other tangible evidence, but also on the board’s “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.”  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533-34 (Alaska 1987).

Granus v. Fell, AWCB Decision No. 99-0016 (January 20, 1999), provided guidance in discovery matters by defining the term “relevant” as set forth in AS 23.30.107(a) as follows:  
 
‘Parties may obtain discovery regarding any matter, not privileged which is relevant to the subject matter involved in the pending action. . . .  The information sought need not be admissible at trial if the information sought appears reasonably calculated to lead to the discovery of admissible evidence.’ 

. . . Information which would be inadmissible at trial, may nonetheless be discoverable if it is reasonably calculated to lead to admissible evidence.  Under our relaxed rules of evidence, discovery should be at least as liberal as in a civil action and the relevancy standards should be at least as broad.
 
To be admissible at hearing, evidence must be ‘relevant.’  However, we find a party seeking to discover information need only show the information appears reasonably calculated to lead to the discovery of evidence admissible at hearing.  Smart v. Aleutian Constructors, AWCB Decision No. 98‑0289 (November 23, 1998).
 
Granus used by analogy the legal concept “relevancy” in its determinations about the scope of discoverable information.  Relevancy describes a logical relationship between a fact and a question at issue in a case. Thus, relevancy (and discoverability) of a fact is its tendency to establish a material proposition.  Granus utilized a two-step process to determine the relevance of information sought.  The first step is to identify matters in dispute. The second step is to decide whether the information sought is relevant as it is “reasonably calculated” to lead to facts that will have a tendency to make a disputed issue, identified in step one, more or less likely.  

AS 23.30.107. Release of information. (a) Upon written request, an employee shall provide written authority to the employer, carrier . . . . to obtain medical and rehabilitation information relative to the employee’s injury.  The request must include notice of the employee’s right to file a petition for a protective order with the division and must be served by certified mail to the employee’s address on the notice of injury or by hand delivery to the employee.  This subsection may not be construed to authorize an employer, carrier, rehabilitation specialist, or reemployment benefits administrator to request medical or other information that is not applicable to the employee’s injury.

(b) Medical or rehabilitation records, and the employee’s name, address, social security number, electronic mail address, and telephone number contained on any record, in an employee’s file maintained by the division or held by the board or the commission are not public records subject to public inspection and copying under AS 40.25.  This subsection does not prohibit

(1) the reemployment benefits administrator, the division, the board, the commission, or the department from releasing medical or rehabilitation records in an employee’s file, without the employee’s consent, to a physician providing medical services under AS 23.30.095(k) or 23.30.110(g), a party to a claim filed by the employee, or a governmental agency; or

(2) the quoting or discussing of medical or rehabilitation records contained in an employee’s file during a hearing on a claim for compensation or in a decision or order of the board or commission.

(c) The division may not assemble, or provide information respecting, individual records for commercial purposes that are outside the scope of this chapter.

(d) An employee may elect to authorize the disclosure of the employee’s name, address, social security number, electronic mail address, and telephone number contained in a record described in (b) of this section by signing a declaration on a form provided by the division.

AS 23.30.108. Prehearings on discovery matters; objections to requests for release of information; sanctions for noncompliance. (a) If an employee objects to a request for written authority under AS 23.30.107, the employee must file a petition with the board seeking a protective order within 14 days after service of the request. If the employee fails to file a petition and fails to deliver the written authority as required by AS 23.30.107 within 14 days after service of the request, the employee’s rights to benefits under this chapter are suspended until the written authority is delivered.

(b) If a petition seeking a protective order is filed, the board shall set a prehearing within 21 days after the filing date of the petition.  At a prehearing conducted by the board’s designee, the board’s designee has the authority to resolve disputes concerning the written authority.  If the board or the board’s designee orders delivery of the written authority and if the employee refuses to deliver it within 10 days after being ordered to do so, the employee’s rights to benefits under this chapter are suspended until the written authority is delivered.  During any period of suspension under this subsection, the employee’s benefits under this chapter are forfeited unless the board, or the court determining an action brought for the recovery of damages under this chapter, determines that good cause existed for the refusal to provide the written authority.

(c) At a prehearing on discovery matters conducted by the board’s designee, the board’s designee shall direct parties to sign releases or produce documents, or both, if the parties present releases or documents that are likely to lead to admissible evidence relative to an employee’s injury.  If a party refuses to comply with an order by the board’s designee or the board concerning discovery matters, the board may impose appropriate sanctions in addition to any forfeiture of benefits, including dismissing the party’s claim, petition, or defense.  If a discovery dispute comes before the board for review of a determination by the board’s designee, the board may not consider any evidence or argument that was not presented to the board’s designee, but shall determine the issue solely on the basis of the written record.  The decision by the board on a discovery dispute shall be made within 30 days.  The board shall uphold the designee’s decision except when the board’s designee’s determination is an abuse of discretion.

(d) If the employee files a petition seeking a protective order to recover medical and rehabilitation information that has been provided but is not related to the employee’s injury, and the board or the board’s designee grants the protective order, the board or the board’s designee granting the protective order shall direct the division, the board, the commission, and the parties to return to the employee, as soon as practicable following the issuance of the protective order, all medical and rehabilitation information, including copies, in their possession that is unrelated to the employee’s injury under the protective order.

(e) If the board or the board’s designee limits the medical or rehabilitation information that may be used by the parties to a claim, either by an order on the record or by issuing a written order, the division, the board, the commission, and a party to the claim may request and an employee shall provide or authorize the production of medical or rehabilitation information only to the extent of the limitations of the order.  If information has been produced that is outside of the limits designated in the order, the board or the board’s designee shall direct the party in possession of the information to return the information to the employee as soon as practicable following the issuance of the order.

AS 23.30.115.  Attendance and fees of witnesses.  (a) . . . but the testimony of a witness may be taken by deposition or interrogatories according to the Rules of Civil Procedure.

AS 23.30.135.  Procedure before the board. (a) In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided in this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .

8 AAC 45.054. Discovery. (a) The testimony of a material witness, including a party, may be taken by written or oral deposition in accordance with the Alaska Rules of Civil Procedure. . . . 

(b) Upon the petition of a party, the board will, in its discretion, order other means of discovery. . . . 

8 AAC 45.065.  Prehearings. . . .

. . .

(c) After a prehearing the board or designee will issue a summary of the action taken at the prehearing. . . .  Unless modified, the summary governs the issues and the course of the hearing.

(d) Within 10 days after service of a prehearing summary issued under (c) of this section, a party may ask in writing that a prehearing summary be modified or amended by the designee to correct a misstatement of fact or to change a prehearing determination. . . .

The board has broad statutory authority in conducting its hearings.  De Rosario v. Chenenga Lodging, AWCB Decision No. 10-0123 (July 16, 2010).  In Bowles v. Inlet Towers Suites, AWCB Decision No. 08-0051 (March 20, 2008), on an appeal from a designee’s prehearing decision, the board held:

AS 23.30.108(c) provides procedure and authority for the Board and its Designee’s [sic] to control discovery and resolve discovery disputes.  Under 
AS 23.30.108(c) discovery disputes are initially decided at the level of a prehearing conference by a Board Designee (footnote omitted).  Although the first sentence of that subsection specifically refers to ‘releases’ and ‘written documents,’ the subsection repeatedly uses the broader term ‘discovery dispute’ as the subject matter of the prehearing conference.  We interpret AS 23.30.108 to apply to the general subject of discovery (footnote omitted).  We also interpret 
AS 23.30.108 to apply to disputes concerning any examination, medical reports or other records held by the parties (footnote omitted).
Bowles at 12.

ANALYSIS

1) Did the board’s designee abuse his discretion by failing to make an order on discovery disputes?

Employer served on Employee a letter with attached discovery releases.  Employee neither signed nor returned the releases, nor did he file a petition for a protective order.  This created a discovery dispute.  The law specifically states at a prehearing conference, the board’s designee has authority to resolve disputes concerning discovery.  AS 23.30.108(b).  The law further states at a prehearing on discovery matters the board’s designee “shall” direct parties to sign releases or produce documents, or both, “if the parties present releases or documents that are likely to lead to admissible evidence relative to the employee’s injury.”  AS 23.30.108(c).  These provisions are designed to make process and procedure in these cases as summary and simple as possible.  This also encourages the quick, efficient, predictable delivery of benefits to injured workers at a reasonable cost to employers.  AS 23.30.001(1).  These statutes allow the Division of Workers’ Compensation and the parties to resolve informally discovery disputes short of a full blown hearing, with the right to appeal the designee’s discovery decision.  

Employer asks this decision to “uphold” the designee’s “order for the employee to sign the releases,” relying on AS 23.30.108(c).  Employer’s brief correctly cites statutes and case law describing the prehearing designee’s responsibility to “decide all discovery issues at the prehearing level” and asks this decision to review the designee’s decision using the “abuse of discretion” standard applicable to appeals from such a decision (Employer’s Hearing Brief; See 
AS 23.30.108(c); see also, Bowles).  It also asks for an order compelling Employee to sign the subject releases and complete and return the interrogatories.  

Employer’s position is based, in part, on its premise the designee ordered Employee to sign and deliver releases, and complete and return interrogatories.  The record shows the designee did neither.  The parties attended two prehearing conferences concerning this discovery dispute.  However, because the designee did not order Employee to sign releases or complete and return interrogatories, discretion was not applied.  Neither party appealed the absence of the designee’s decision on the discovery disputes in either prehearing.  Neither party asked for either prehearing conference summary to be modified or amended by the designee to correct a misstatement of fact or to change a prehearing determination, or in this instance, the absence of the required determination.  Therefore, under AS 23.30.108(c), there is no discovery order to review.  Now, however, the discovery dispute is before this panel for either a review of a determination by the prehearing designee, or an order to compel discovery, absent any orders by a designee at the prehearing level.  

Reading AS 23.30.108 in context, the referenced “determination” refers to a prehearing order directing a party to sign releases, produce documents, or otherwise refers to making determinations on other discovery “matters.”  Bowles.  Employer urges this decision to decide Employer’s petition based on the abuse of discretion standard.  It argues the designee’s decision must be upheld except where the designee’s “determination is an abuse of discretion.”  Since the designee did not make an order concerning discovery at either prehearing, and exercised no discretion, the only abuse of discretion before this panel concerns the designee’s failure to make a discovery order at a prehearing at which the issue arose.  Employer contends the designee made a discovery order, but no order is recorded in the two, applicable prehearing summaries.  If either party objected to the summaries because the designee left out his order, or believed they contained “a misstatement of fact” or if they wanted to “change a prehearing determination” they could have sought modification in writing.  8 AAC 45.065(d).  Neither did.
As the law gives the prehearing designee authority and a mandate, in the first instance, to review discovery disputes and enter discovery orders, the designee abused his discretion by failing to make an order.  Therefore, this case could be remanded to the designee so he can review the releases and interrogatories and enter an appropriate order.  However, a remand, while technically appropriate, would serve to delay this matter even further.  Accordingly, because AS 23.30.108(b) gives this panel authority to order discovery, this decision will review the matter de novo and make a discovery order.  This result furthers the legislative intent requiring the Act be interpreted to ensure the quick, efficient, fair, and predictable delivery of benefits to injured workers at a reasonable cost to employers.  AS 23.30.001(1).  It also fosters the Act’s requirement that process and procedure be as summary and simple as possible.  AS 23.30.005(h).

2) Shall Employee be ordered to sign and deliver discovery releases?

The law favors prompt and broad discovery of information that may lead to admissible evidence.  Granus.  The designee at the December 6, 2011 prehearing made one determination regarding discovery: He “saw nothing unusual” about the releases.  It is unclear what the designee meant by this statement.  However, the record is fairly clear.  Employee claims a left shoulder injury, so medical records from the present and back two years from the date of his work-related injury are clearly discoverable and relevant.  If Employer discovers evidence of earlier left shoulder injuries or treatment, it can provide additional releases for Employee to sign and deliver.  

Employee implies his work-related injury as a separate event, or his left shoulder injury, or physical therapy for his left shoulder caused his neck to begin hurting, which may now require surgery.  Accordingly, medical records from the present and back two years from the date of his work-related injury for his cervical region are also relevant and discoverable; subject to releases for dates farther back in time should evidence of prior neck injuries or treatment come to light.  

Employee claims he has had headaches, dizziness and blurred vision since his work-related injury.  Medical records from the present and back two years from the date of his work-related injury for his head would be appropriate, with the same right for Employer to request a release broader in time as discovery progresses.  Therefore, the “Medical Release” and “Release” from January 28, 2009, to the present are appropriate.  Employee will be ordered to sign and deliver these modified releases.

Similarly, since Employee lacks sufficient memory to list his prior employment, and has requested vocational rehabilitation benefits, the “Request for Social Security Earnings Information” and the “Employment Records Release” are also appropriate.  Employee will be ordered to sign and deliver these releases.

However, Employer’s “Department of Labor Release” for “any and all case files and medical” records, without limitation to body part, from all 50 states and from the federal government, is too broad in a case limited to Employee’s left shoulder, neck and head.  Similarly, Employer’s “State of Alaska” release of “any and all previous or subsequent files” from the Alaska Workers’ Compensation Board without regard to the injured body parts involved in this claim, left shoulder, neck and head, is too broad.  Lastly, Employer’s “Consent for Release of Information” for any and all “Medical Records,” without limitation to body part, from the Social Security Administration is too broad for Employee’s pending claim concerning his left shoulder, neck and head.  Though discovery of Social Security payments may be relevant for offset purposes, Employer’s releases as they relate to medical records must be limited to Employee’s left shoulder, neck and head.

It is possible Employee no longer has the releases.  Employer must modify some of them to conform to this decision.  Therefore, Employer will be ordered to modify the releases in conformance with this decision, and provide the releases to Employee within 10 days from this decision’s date.  Employee will be ordered to sign and deliver the releases to Employer’s counsel within 10 days of the date he receives them.  For purposes of AS 23.30.108(c), the referenced “10 days” begin to run upon Employee’s receipt of the replacement, modified releases.  In light of Employee’s current, personal situation, it may be advisable for Employee to go to Employer’s counsel’s office at a mutually agreeable time to review and sign the releases, to avoid any issues with Employee receiving his personal mail.

3) Shall Employee be ordered to provide answers to Employer’s interrogatories?

The law allows for taking witnesses’ testimony by interrogatory and deposition.  Employer seeks an order requiring Employee to answer five questions posed in its discovery request.  The record shows Employer’s counsel asked Employee the same questions under oath in his deposition as it asked him in its interrogatories.  As Employee’s deposition has been taken, Employer’s interrogatories are moot.  Requiring him to revisit the same questions at this point would be fruitless.  At this time Employee will not be compelled to provide answers to Employer’s interrogatories.  

Nevertheless, Employee is advised it is too late to file a petition for a protective order on the previously proffered discovery, though he may file a petition for a protective order on different discovery he may receive from Employer in the future.  Though the issue is not squarely before this panel, Employee is advised his rights to benefits may be suspended unless and until he signs and delivers written releases, because he failed to both sign and timely deliver the releases, or file a petition for a protective order.  AS 23.30.108(a).  He is further advised this decision orders him to sign and deliver the written releases, as modified above, and if he refuses or fails to deliver them within 10 days of his receipt of the modified releases from Employer, Employee’s rights to benefits under the Alaska Workers’ Compensation Act are suspended until the written authority is delivered.  He is further advised during any period of suspension as a result of this order under 
AS 23.30.108(b), his benefits are forfeited unless it is later determined “good cause” existed for his failure or refusal to provide the written discovery releases as ordered.  

As the law requires these discovery issues to be decided on the written record if appealed from the prehearing designee’s decision, and since there was no such prehearing decision in this case, this is the first order requiring Employee to sign and deliver releases, and holding he does not have to answer Employer’s interrogatories.  If either party takes issue with this ruling, they may file an appeal under AS 23.30.108(c) and this decision will be reviewed by a separate panel, for “abuse of discretion.”  The parties retain any and all other rights to appellate review of this decision.

CONCLUSIONS OF LAW
1) The board’s designee abused his discretion by failing to make an order on discovery disputes.

2) Employee shall be ordered to sign and deliver modified discovery releases.

3) Employee shall not be ordered to provide answers to Employer’s interrogatories.

ORDER
1) Employer’s September 2, 2011 petition to compel discovery is granted in part and denied in part.

2) Employer’s request for an order compelling Employee to sign and deliver the “Medical Release,” and “Release” as modified for the period January 28, 2009 to the present, and the “Request for Social Security Earnings Information” and “Employment Records Release” is granted.
3) Employee shall sign and deliver releases, as modified, in accordance with this order.

4) Employer’s request for an order compelling Employee to sign and deliver the “Department of Labor Release,” “State of Alaska,” release, and the “Consent for Release of Information” from the Social Security Administration is denied at this time.

5) If Employer modifies the “Department of Labor Release,” “State of Alaska,” release, and the “Consent for Release of Information” from the Social Security Administration to limit them to Employee’s left shoulder, neck and head, and provides them to Employee, Employee is ordered to sign and deliver these modified releases.

6) As discovery progresses, Employer may send Employee additional, broader releases or releases for periods farther back in time as supported by the evidence.

7) Employer is directed to provide Employee with any releases it wants him to sign, modified in conformance with this decision, within 10 days of this decision’s date.

8) Employee is ordered to sign and deliver the modified releases to Employer’s counsel within 10 days of receiving them.

9) For proposes of AS 23.30.108(b), 10 days begin upon Employee’s receipt of the revised releases.

10) A party may appeal this decision under AS 23.30.108(c), and the appeal will be heard by a separate panel for “abuse of discretion.”

11) The parties retain any and all other rights to seek appellate review of this decision.

Dated in Anchorage, Alaska, on January 30, 2012.
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Patricia Vollendorf, Member

RECONSIDERATION
A party may ask the board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

PETITION FOR REVIEW

A party may seek review of an interlocutory or other non-final Board decision and order by filing a petition for review with the Alaska Workers’ Compensation Appeals Commission.  Unless a petition for reconsideration of a Board decision or order is timely filed with the board under AS 44.62.540, a petition for review must be filed with the commission within 15 days after service of the board’s decision and order.  If a petition for reconsideration is timely filed with the board, a petition for review must be filed within 15 days after the board serves the reconsideration decision, or within 15 days from date the petition for reconsideration is considered denied absent Board action, whichever is earlier.
CERTIFICATION

I hereby certify the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of ROBERT J. CRAIN Employee / applicant v. WEST COAST PAPER CO, Employer; NEW HAMPSHIRE INSURANCE CO., insurer / defendants; Case No. 201101140; dated and filed in the office of the Alaska Workers’ Compensation Board in Anchorage, Alaska, and served upon the parties on January 30, 2012.
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