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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	BRAD J. HANSON, 

                                                  Employee, 

                                                     Applicant,

                                                   v. 

MUNICIPALITY OF ANCHORAGE,

                                                  Employer,

                                                     Defendant.
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)
	FINAL

DECISION AND ORDER

AWCB Case No. 200808717
AWCB Decision No. 12-0031

Filed with AWCB Anchorage, Alaska

on February 21, 2012


Remaining issues from Brad Hanson’s (Employee) July 23, 2009 Workers’ Compensation Claim, and as a necessary preliminary matter Employer’s November 14, 2011 petition to quash a medical deposition, were heard on December 20, 2011, in Anchorage, Alaska.  Attorney Michael Jensen represented Employee, who appeared and testified.  Debra Hanson also testified for Employee.  Attorney Trena Heikes represented the self-insured Municipality of Anchorage (Employer).  Marilyn Yodlowski, M.D., testified telephonically for Employer.  Law Henderson also testified for Employer.  Other issues from Employee’s claim were resolved in Hansen v. Municipality of Anchorage, AWCB Decision No. 10-0175 (October 29, 2010) (Hanson I).  

The record remained open for briefing and for Employee’s supplemental fee and cost affidavit, objections, and responses.  The record closed on January 5, 2012, after the parties filed additional briefing, Employee filed his supplemental affidavit of attorney’s fees and costs, and the parties filed various objections and responses.  This decision examines an oral order on a preliminary matter, memorializes that order, and decides the merits of the case.  

The December 20, 2011 hearing addressed two preliminary issues.  First, Employer’s late filed hearing brief and witness list were admitted as timely filed over Employee’s objection.  Second, the panel ordered additional briefing on whether a medical expert’s deposition was admissible as evidence over Employer’s objection.  

ISSUES

As a preliminary matter, Employee contends Employer’s hearing brief and witness list were untimely filed.  Accordingly, Employee contends neither the brief nor the witness list should be considered, and Employer should not be allowed to call witnesses at hearing.

Employer contends its representative miscounted days, which resulted in its hearing brief and witness list being filed one day late.  It contends the late filing was unintentional, and had it been noticed by Employer’s representative, she would have simply called Employee’s representative who she is certain would have agreed to waive any objection.  Employer contended Employee was not harmed by the late filing, while Employer would be significantly prejudiced were it not able to make its arguments as set forth in its brief, or call any witnesses.

1) Was the decision to accept Employer’s late brief and witness list as timely correct?

As another preliminary matter, in its November 14, 2011 petition, Employer contends the deposition of Edward Barrington, D.C., should be a “quashed” or in the alternative stricken as “an unlawful change of physician” and his opinions and testimony not considered for any purpose.  Similarly, Employer contends since Dr. Barrington was an unlawful change in physician, his deposition charges should not be assessed against Employer.  Employer contends once Employee was referred to a physician, and received treatment from that physician, he designated the referred physician as an attending physician, and this constituted a change in attending physician.  Employer contends a controversion does not change its rights under AS 23.30.095, so Employee had no right to change attending physicians more than once without Employer’s consent.  In any event, it contends Employee’s argument he “changed” to Dr. Barrington is contrived to cover the weakness of his other arguments on this issue.  Employer further contends evidence rules related to expert medical witnesses do not apply to administrative claims.  Thus, it contends Employee is limited to medical opinions derived from the AS 23.30.095 process and its related regulations.  Lastly, Employer contends Employee’s Affidavit of Readiness for Hearing stated he was ready to go hearing.  Yet, Employer contends Employee noticed Dr. Barrington’s deposition two weeks after his last Affidavit of Readiness for Hearing, and it was inappropriate to call a previously undisclosed witness.

Employee, on the other hand, contends three, alternate bases exist for admitting Dr. Barrington’s deposition.  First, he contends there was never an unlawful change of physician, as all physicians Employee had seen before Dr. Barrington were on referral from a prior physician, leaving Employee free to choose Dr. Barrington as his one “change,” which he did.  Second, Employee contends since his claim was controverted, the change-of-physician statute, AS 23.30.095(a) does not apply.  Third, Employee contends AS 23.30.095 only applies to employees’ attending physicians and employers’ medical evaluators, and no statute or regulation precludes him from hiring a medical expert.  Thus, Employee reasons if Dr. Barrington is not an attending physician, the statute does not apply to him and nothing prohibits Employee from hiring Dr. Barrington as an expert.  Accordingly, he contends Dr. Barrington’s deposition should be admitted and considered as evidence, and expenses related to Dr. Barrington’s opinions and deposition may be assessed against Employer.  

2) Is Dr. Barrington’s deposition admissible for any purpose, under any theory?

Employee contends he is entitled to permanent partial impairment (PPI) benefits from Employer for his sexual dysfunction, and for his lumbar spine.  He contends the second independent medical examiners (SIME) provided various, total, whole-person PPI ratings from 21% to 27%.  Alternately, Employee contends, assuming Dr. Barrington’s expert opinion is admissible Dr. Barrington provided a 17-18% PPI rating for these work-related conditions.  Employee contends Employer’s medical evaluators’ (EME) reports are not credible as they reduce Employee’s current PPI rating because of a 1992 injury and surgery without medical evidence from the 1992 surgery, in contravention of the requirements in the American Medical Association Guides to the Evaluation of Permanent Impairment, 6th Edition (Guides).

Employer contends the law requires all PPI ratings must be done strictly in conformity with the Guides.  It contends SIME physician Thomas Gritzka, M.D., by his admission did not strictly follow the Guides, and further contends all doctors upon whom Employee relies failed to strictly follow the Guides.  Consequently, Employer contends none of those ratings may be relied upon.   Employer contends if the Guides are properly used, Employee has no PPI because his sexual dysfunction was rated at 0% by an SIME urologist, and his current lumbar PPI was reduced by his pre-existing PPI from a past surgery, resulting in a net 0% lumbar PPI attributable to this injury.  Consequently, it contends Employee is entitled to no PPI.  

3) Is Employee entitled to a PPI award?

Employee contends he is entitled to temporary total disability (TTD) for the time he took off work to attend EME and SIME examinations.  As he attended these evaluations because of his injury, and lost earnings, he contends an award of TTD from Employer is appropriate. 

Employer contends Employee is not entitled to TTD after the date of medical stability.  As four of the five dates for which Employee seeks TTD are after the date he was medically stable, it contends no award of TTD is appropriate for those days.  As to the other day, it contends Employer paid Employee for his time off.  It seeks an order denying the TTD claim.

4) Is Employee entitled to TTD for days spent attending EME or SIME appointments?

Employee contends he is entitled to interest as a matter of law on any awarded PPI and TTD.  He seeks interest on any benefits awarded in this decision and order.

Employer contends as Employee is not entitled to any additional benefits, he is not entitled to interest.  It seeks an order denying the interest claim.

5) Is Employee entitled to an award of interest?

Employee contends he is entitled to an award of attorney’s fees and costs for successfully prosecuting all or part of his claim for benefits.  He seeks an order awarding fees and costs based upon his itemized affidavits.

Employer contends as Employee is not entitled to any additional benefits, he is not entitled to an award of fees or costs.  It seeks an order denying the attorney fee and cost claim.  Alternately, it seeks a reduction in fees contending they are unreasonable and excessive.

6) Is Employee entitled to an award of fees and costs?

FINDINGS OF FACT 

A review of the relevant record establishes the following facts and factual conclusions by a preponderance of the evidence:

1) Effective March 16, 1990, the Guides 3rd Edition was used to rate PPI for injuries occurring on or after that date, unless and until a newer Guides version was adopted (Bulletin 90-12, November 30, 1990).

2) There is no evidence Employee had any low back injury or ratable impairment prior to 1991 (record; observation).

3) Employee has a history of a low-back injury to the L5-S1 area in 1991 or 1992, which included surgical correction (Physician’s Report, November 6, 2000; see also Hanson deposition, February 9, 2010, at 8-9).

4) The only information and data in the record concerning Employee’s 1991 or 1992 low back injury and surgery is Employee’s self-report of the injury with resultant surgery, which is first recorded in a medical record eight years later as a laminectomy, presumably in 1992.  Subsequent medical record references specifying a type of surgical procedure in 1992 are necessarily based on either Employee’s self report or the authors’ inferences (record, observations, and inferences drawn from the above).

5) The latest date Employee could have had low back surgery in 1992 was December 31, 1992.  Forty-five days from that date was February 14, 1993.  There is no clear and convincing medical or other evidence in the record suggesting Employee was not medically stable from his 1992 surgery by at least February 14, 1993 (record, observations).

6) Employee’s 1991 or 1992 low back injury and resultant surgery were medically stable by February 1993 (experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above).
7) There is no evidence of a PPI rating having ever been performed for Employee’s 1991 or 1992 injury and surgery, until those provided in respect to his pending claim (record).

8) Following surgery for the 1991 or 1992 low back injury, Employee had a very good result and went several years without any related symptoms (Hanson deposition, February 9, 2010, at 9).

9) Effective April 10, 1996, the Guides 4th Edition was used to rate PPI for injuries occurring on or after that date, unless and until a newer Guides version was adopted (Bulletin 96-08, April 10, 1996).

10) Employee’s 1991 or 1992 low back injury and resultant surgery became medically stable and ratable during the period between March 16, 1990, and April 21, 1996, when Alaska used the Guides 3rd Edition to rate PPI (observations).

11) Under the Guides 3rd Edition, Employee would have been rated at a minimum 8% whole-person PPI simply because he had a medically documented intervertebral disc injury in the lumbar spine, surgically treated, with no recorded residuals (Guides 3rd Edition, Table 49, page 73).

12) The record discloses no basis for reducing the minimum 8% PPI rated to which Employee would have been entitled under the Guides 3rd Edition for his 1991 or 1992 low back injury and resultant surgery, for any preexisting, ratable impairment to his lumbar spine prior to 1991 (record; observations).

13) The record contains no medical records earlier than those referencing an October 19, 2000 work-related injury (id.).

14) On October 19, 2000, Employee strained his low back while moving a gurney across the lawn, while at work.  An x-ray report from that date states:

Lumbosacral spine: Anterior and posterior vertebral alignment is maintained.  There is no loss of vertebral height to suggest a vertebral fracture.  The intervertebral disc spaces are appropriate.  No calcific opacities are seen overlying the kidneys or expected course of the ureters.  The remaining soft tissues and bony elements are unremarkable.

Impression: unremarkable lumbar sacral spine (X-ray report, October 19, 2000).

15) On December 3, 2003, Employee had a magnetic resonance imaging (MRI) scan of his lumbar spine, which showed a right-sided L5-S1 disc protrusion with lateral recess narrowing and posterior right S1 root displacement.  “Surgical changes” were noted, though not specified, at the L5-S1 level (MRI report, December 3, 2003).

16) Effective March 31, 2008, the Guides 6th Edition is used to rate PPI for injuries occurring on or after that date, unless and until a newer Guides version is adopted (Bulletin 08-02, January 15, 2008).

17) On May 30, 2008, Employee injured his lower back while removing hoses from the battalion chief’s truck.  Employee felt a pull in his lower back and the resultant pain “persisted and increased” (Report of Occupational Injury or Illness, June 1, 2008).

18) On May 31, 2008, Employee sought medical care at Wasilla Medical Clinic for the May 30, 2008 injury.  He reported a low back injury approximately five years earlier with Employer, and lumbar surgery in 1992 arising from a work-related injury in Utah.  He explained his then current injury occurred while loading fire hoses into a vehicle using a “lifting/turning/extending motion,” resulting in lumbar pain and pain radiating down his right leg (Physician’s Report, May 31, 2008).

19) On June 2, 2008, Employee’s attending physician Myron McCumber, M.D., at Wasilla Medical Clinic referred him for evaluation and treatment to Advanced Medical Centers of Alaska, a clinic including Grant Roderer, M.D.  (Referral Request Form, June 2, 2008).

20) Physicians at Advanced Medical Centers of Alaska are pain management specialists (observations, experience; see also Referral Request Form, June 10, 2008).

21) This clinic sometimes uses the name Advanced Pain Centers of Alaska-Anchorage, and Advanced Medical Centers of Alaska, interchangeably in their reports (see e.g. Roderer chart note, April 1, 2009).
22) An MRI scan performed on June 3, 2008, showed a “normal” L4-5 disc, but a right-sided L5-S1disc extrusion measuring “5 mm by 15 mm,” which affected a right-sided nerve root, which was also noted to be “edematous,” i.e., swollen (MRI, June 3, 2008).

23) Employee continued to seek treatment for his work-related injury at Wasilla Medical Clinic, and the clinic repeatedly referred him to Advanced Medical Centers of Alaska (see e.g., Referral Request Form, June 2, 2008, and June 10, 2008).

24) Employee did not recall these referrals from Dr. McCumber to Advanced Medical Centers but the medical records disclose them; Employee deferred to the medical records for accuracy about his medical referrals (B. Hanson; record).

25) Prior to June 20, 2008, Dr. McCumber at Wasilla Medical Clinic referred Employee to Anchorage Neurosurgical Associates, a clinic which includes Timothy Cohen, M.D., Estrada Bernard, M.D., and Marshall Tolbert, M.D. (letter, June 20, 2008; see also, History Sheet, June 20, 2008).
26) Physicians at Anchorage Neurosurgical Associates are specialists in neurosurgery (observations, experience).
27) On June 20, 2008, Employee saw Dr. Bernard, who recommended disc surgery at L5-S1, and referred Employee for a second surgical opinion at the same clinic (medical report, June 20, 2008).
28) On June 30, 2008, Employee saw Dr. Tolbert at Anchorage Neurosurgical Associates who also recommended surgery at L5-S1 (medical report, June 3, 2008).
29) Both Dr. Bernard and Dr. Tolbert sent copies of their reports to Dr. McCumber (letter, June 20, 2008; see also letter, June 30, 2008).
30) On August 23, 2008, Douglas Bald, M.D., evaluated Employee at Employer’s request for an employer’s medical evaluation (EME).  He opined Employee suffered an acute disc extrusion or herniation at L5-S1 with his May 30, 2008 work injury and developed right lower extremity radiculopathy as a result (Bald deposition, August 13, 2010, at 6-9).

31) The May 30, 2008 work-related injury was the substantial cause of the L5-S1 disc herniation and radiculopathy Dr. Bald found on his evaluation (id. at 9).

32) The May 30, 2008 work-related injury was the substantial cause of the need for surgical treatment of the disc at L5-S1 (id. at 10).

33)  On October 6, 2008, Dr. Bald wrote confirming his prior opinion stating Employee incurred “an injury to his lower back on the job on May 30, 2008 resulting in a very large, right-sided disc herniation at the L5-S1 level of his lumbar spine.”  Dr. Bald agreed Employee required surgical intervention and stated based upon medical probability, “by far the substantial cause of his need for surgical intervention is a direct consequence of the May 30, 2008 injury event” (Bald letter, October 6, 2008). 

34) On October 8, 2008, Dr. Bald opined the May 3, 2008 event was a new injury to the L5-S1 disc, which had previously been injured in 1992.  The May 30, 2008 injury was not an aggravation to a pre-existing condition, but rather a “separate and distinct entity” and the May 3, 2008 injury would have caused the disk herniation “whether or not he had a previous injury to that same area” (Bald letter, October 8, 2008).
35) On October 20, 2008, Dr. Tolbert recorded Employee had a several month history following his May 30, 2008 injury of “pain radiating down the posterior aspect of his right leg, mostly to the knee, occasionally extending down to his heel” (Tolbert letter, October 20, 2008).
36) On October 23, 2008, Dr. Tolbert performed a right, L5-S1 laminotomy, discectomy and foraminotomy on Employee to address a right-sided L5-S1 herniated disc with radiculopathy (Operative Report, October 23, 2008).

37) Prior to his 2008 surgery, Employee had a documented history of right leg radiculopathy arising from his May 30, 2008 work-related injury (Tolbert report, November 19, 2008).
38) On November 19, 2008, Employee reported doing well for about seven days following his surgery when he felt a pop in his low back and significant low back pain (Tolbert report, November 19, 2008).

39) Employee bent over to grab his toothbrush a few days after his surgery, felt a “pop,” felt something “give” in his low back, and had returned symptoms which persisted and caused him to seek more diagnostics and medical care (B. Hanson).

40) As a result of the toothbrush incident, Dr. Bald opined Employee needed further surgical treatment and was a candidate for either disc replacement surgery or possibly a fusion at the L5-S1 level (Bald deposition, August 13, 2010, at 14).

41) Dr. Bald was not recommending any treatment for the L4-5 level in April 2009 (id. at 15).

42) As a consequence of Employee’s work-related disc herniation at L5-S1, and appropriate surgical treatment at that level, Employee eventually developed a progression of “degenerative disc space” at the L5-S1 level “with collapse” (id., at 12-13).

43) On November 19, 2008, a repeat MRI showed “new,” mild disc bulging and degenerative changes at L4-5 with mild, bilateral neuroforaminal narrowing, when compared to the December 2003 MRI report (MRI, November 19, 2008).

44) Following the first post-injury surgery, Employee noted a fairly sudden onset of increased back pain (Tolbert report, February 25, 2009).

45) On December 1, 2008, Dr. Tolbert referred Employee to Dr. Roderer at Anchorage Neurosurgical Associates for consultation (Consultation Request, December 1, 2008).
46) On December 17, 2008, Dr. Roderer referred Employee back to Dr. Tolbert for follow-up treatment options (Roderer chart note, December 17, 2008).
47) On January 5, 2009, Dr. Tolbert referred Employee for acupuncture (referral slip, January 5, 2009).
48) On several occasions from January through March 2009, Employee saw Michael Wedge, L.Ac., for acupuncture (chart notes, January through March 2009).
49) Acupuncturists are specialists in their techniques (experience; observations).
50) On occasion, Anchorage Neurological Associates sent letters to Dr. McCumber, updating him on Employee’s progress and thanking him for allowing the clinic to participate in Employee’s patient care (see e.g., Cohen letter, March 24, 2009).
51) On February 2, 2009, Dr. Tolbert referred Employee back to Dr. Roderer for a facet injection (Consultation Request, February 2, 2009).
52) Dr. Tolbert referred Employee to Dr. Cohen within the same clinic to discuss options for treating his lumbar pain (B. Hanson; see also letters, February 25, 2009; March 24, 2009).

53) On August 18, 2009, Employer controverted among other things, PPI, fees, costs and interest (Controversion Notice, August 17, 2009).

54) On April 18, 2009, Dr. Bald opined Employee had suffered a complete collapse of the L5-S1 disc space following his 2008 lumbar surgery, and the May 30, 2008 work-related injury was the substantial cause of this disc space collapse and need for further treatment (Bald report, April 18, 2009, at 8).
55) Employee was an ideal candidate for consideration of disc replacement surgery at L5-S1 (id. at 9).
56) On April 29, 2009, Dr. Roderer referred Employee to Rick Delamarter, M.D., in California at Employee’s request for disc replacement surgery (B. Hanson; Roderer report, April 29, 2009; see also Consultation Request, May 4, 2009).
57) Dr. Delamarter is a specialist in disc replacement surgery (experience, observations).
58) On May 20, 2009, Dr. Delamarter referred Employee to Philip Bretsky, M.D., for a pre-operative physical (Surgery Request, May 20, 2009).
59) Dr. Bretsky is a specialist in internal medicine (work release slip, May 27, 2009).
60) Referring a surgical candidate for a preoperative physical to evaluate the patient’s general health is a common, medical practice (experience, observations).
61) On May 27, 2009, Dr. Bretsky cleared Employee for surgery and restricted him from work pending surgery (work release slip, May 27, 2009).
62) On May 27, 2009, Dr. Delamarter performed a preoperative evaluation on Employee and noted “some decreased sensation in the L5-S1 distribution on the right side, perhaps a half grade of weakness of the gastrocsoleus” (Delamarter report, May 27, 2009 at 3).

63) On May 28, 2009, Dr. Delamarter and Brandon Strenge, M.D., performed anterior disc resections and bilateral neural foraminotomies at L4-5 and L5-S1, a ProDisc prosthetic disc replacement at L4-5, a partial corpectomy at L5-S1 in preparation for fusion, and an anterior interbody fusion at L5-S1 with instrumentation on Employee (Operation Report, May 28, 2009).

64) On May 28, 2009, Dr. Bald opined no treatment was reasonable or necessary at the L4-5 intervertebral space, as in his view Employee did not have significant trauma or degenerative changes to that level (letter, May 28, 2009).

65) Dr. Bald was not asked to, and initially did not perform a PPI rating in Employee’s case.  However, at his deposition Dr. Bald first opined if L4-5 and L5-S1 were both taken into account, Employee would have a Class 3, 19% PPI rating pursuant to the Guides 6th Edition.  However, after further review, he opined Employee would be properly placed in Class 1 because he has no residual radiculopathy, resulting in a 7% PPI rating (Bald deposition, August 13, 2010, at 23).

66) Dr. Bald previously took classes concerning the American Medical Association Guides to the Evaluation of Permanent Impairment (Guides), for the 3rd Edition “in particular” and the revised 3rd Edition.  Dr. Bald has not taken a PPI rating course “recently” but feels he is “pretty familiar” with the Guides (id.).  

67) Employee “completely recovered” from the effects of his 1992 injury and surgery 
(id. at 28).

68) Dr. Bald did not refer to any required Guides “modifiers” to derive Employee’s PPI rating and offered no reduction for any pre-existing PPI (observations).

69) On June 8, 2009, Dr. Delamarter referred Employee to his physicians in Alaska for follow-up care after surgery.  Employee was to see Dr. Delamarter at the six-month mark following his surgery (chart note, June 8, 2009).

70) On June 15, 2009, Dr. Delamarter stated Employee had been referred to him by his Alaska physicians for evaluation and treatment of his chronic low back pain.  Dr. Delamarter diagnosed collapse of the injured disk space at L5-S1 and some collapse on the left side at L4-L5 as well.  His prescribed fusion at L5-S1 and artificial disc replacement at L4-L5, were both “clearly related to the industrial injury” subject of this claim (letter, June 15, 2009).

71) On June 17, 2009, Employee returned to Advance Pain Centers of Alaska-Anchorage, and saw Dr. Roderer who had been asked by Dr. Delamarter to perform postoperative incision checks, a neurological evaluation, as well as obtain X-ray studies of the lumbar spine in the AP and lateral projections.  Upon examination, Dr. Roderer found slight weakness on the right at the extensor hallucis longus and mild pain into Employee’s groin radiating into his lower extremities on the right greater than the left.  Employee reported some of his leg symptoms had already begun to resolve.  Dr. Roderer provided his evaluation and x-rays to Dr. Delamarter (Progress Note, June 17, 2009; see also Progress Note, July 8, 2009).

72) On June 25, 2009, Employee went to an emergency room complaining of lower abdominal pain on an emergent basis (Mat-Su Regional Medical Center, June 25, 2009).

73) On August 18, 2009, Employer controverted medical benefits related to L4-5, fees, costs, penalties and interest (Controversion Notice, August 17, 2009).

74) On August 19, 2009, Employee reported to Dr. Roderer he had good muscle strength in his lower extremities and no radicular symptoms (Progress Note, August 19, 2009). 

75) On August 20, 2009, Dr. Delamarter stated Employee was completely off work because of his work-related injury from May 28, 2009, through December 30, 2009 (Workers Compensation Off Work and Return to Work Certification, August 20, 2009).
76) On February 5, 2010, Employee saw Dr. Tapper for an SIME.  In his deposition, 
Dr. Tapper testified conservative treatment did not resolve Employee’s condition, which led to an L5-S1 fusion and an L4-5 artificial disc replacement.  Employee returned to full duty work on January 1, 2010, with an excellent result except for a “retrograde ejaculation” complication (Tapper Deposition, June 4, 2010 at 10-11).

77) As of February 5, 2010, Employee was medically stable (id. at 19).

78) Considering Employee was a young, active, physical man who did physical work from 1992 until his injury in 2008, with no work restrictions, medications or treatment, Dr. Tapper did not place any responsibility for the 2008 work-related injury on the 1992 work-related injury, except to mention the 1992 L5-S1 laminectomy compromised Employee’s spine at that level 
(id. at 14).

79) The treatment Employee received at both L5-S1 and L4-5 were related to the 2008 work-related injury (id. at 14-15). 

80) Based upon Employee’s injury date, the 6th Edition was the correct version with which to rate Employee’s current PPI, if any (id. at 19; observations).

81) Using the 6th Edition, Dr. Tapper diagnosed intervertebral disc herniations at multiple levels with surgery and residual radiculopathy, which placed Employee in “Class 3” impairment.  Dr. Tapper placed Employee in Class 3 based specifically upon radiculopathy documented as weakness in Employee’s legs.  Dr. Tapper suspected the leg weakness was related to Employee’s 2008 work-related injury given he led a physically active lifestyle for 15 years without significant issues (id. at 21-22).

82) In placing Employee in Class 3 impairment, Dr. Tapper did not go through the “grade modifiers” in the AMA Guides to reach his rating.  Grade modifiers are used to grade evidence of radiculopathy and Dr. Tapper did not consider these when he rated Employee.  When reviewing the grade modifiers, based upon the February 2010 evaluation, Dr. Tapper thought Employee’s grade modifier was probably 0, except motor strength was Grade 1.  He was uncertain if the leg weakness he detected was from the 1992 or 2008 injuries (id. at 23).  

83) Dr. Tapper conceded he had never used grade modifiers and, before he rated Employee, had never used the Guides 6th Edition.  Dr. Tapper had no training on the Guides 6th Edition (id.).
84) The May 30, 2008 work-related injury or Employee’s work as a firefighter was the substantial cause of the L4-5 condition resulting in disc replacement surgery (id. at 32).
85) Dr. Tapper ascribed 5% PPI to Employee’s sexual dysfunction resulting from his disc replacement surgery but gave little explanation how he derived this rating, and conceded he knew about as much about this as the attorney cross-examining him (id. at 31, 46-47).
86) On March 5, 2010, Employer again controverted PPI (Controversion Notice, March 4, 2010).

87) On April 15, 2010, Employer again controverted PPI (Controversion Notice, April 14, 2010).

88) On June 8, 2010, Employee saw Marilyn Yodlowski, M.D., for an EME (Dr. Yodlowski deposition at 10-11).  Dr. Yodlowski opined the 1992 surgery probably did not have a direct effect on any subsequent low back condition because the prior surgery and discectomy were “healed up” (id. at 27-28).  

89) Dr. Yodlowski believes the Guides 6th Edition is a “little murky” because in one place it says impairment is not rated based on “degenerative changes,” but on the other hand it provides ratings for surgeries for intervertebral disc “herniations,” which in her understanding are predominantly caused by degenerative changes, which are age and genetically caused (id. at 26, 33-34).  On cross-examination, Dr. Yodlowski acknowledged an earlier attending physician in June 2009, noted right extensor hallucis longus weakness as evidence of radiculopathy (id.).  Dr. Yodlowski also agreed Dr. Bald on his examination noted evidence of radiculopathy and she did not necessarily disagree with Dr. Bald’s conclusion (id. at 44).  She was unaware of any evidence Employee had radiculopathy symptoms prior to the May 30, 2008 injury (id. at 47-48).

90) Sometime following his initial recovery from his 2009 disc replacement and fusion surgery, Employee noticed difficulty ejaculating (B. Hanson).

91) Prior to this second surgery, Employee did not have this ejaculation difficulty but now he has it as a chronic, permanent condition (id.; D. Hanson).

92) Employee “has some sexual function . . . but with difficulty of . . . ejaculation” as stated in the Guides (B. Hanson; Guides Table 13-5, page 338).

93) On August 17, 2010, on referral from Dr. Delamarter, urologist Lawrence Strawbridge, M.D., evaluated Employee for retrograde ejaculation, noting a history of this following disc replacement surgery.  Dr. Strawbridge opined Employee had retrograde ejaculation because of a disturbance of the “hypogastric plexus” or “sympathetic chain.”  He noted “this is not unexpected in surgery at this location” (Strawbridge report, August 17, 2010).

94) Employee’s retrograde ejaculation condition was caused by the surgery at L5-S1 (Gritzka; Strawbridge).

95) On Dr. Strawbridge’s history form, Employee stated his retrograde ejaculation was chronic but did not interfere with his “normal function”; however, Employee has a “sexual dysfunction” because he has retrograde ejaculation, which is a significant deviation, loss or loss of function in a body structure because of a disorder (Alaska Urological Institute Confidential Patient History Form, August 17, 2010; B. Hanson; experience, judgment, observations, and inferences drawn from all of the above).
96) Ejaculate normally exits a man’s body through the penis to the outside world; retrograde ejaculation into the bladder is not normal functioning of the male sexual organs; ejaculate exiting the body in the normal fashion results in a pleasurable experience (experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above).
97) Aside from the retrograde ejaculation, Employee has normal sexual function (B. Hanson).
98) On August 13, 2010, Dr. Bald in deposition agreed he was not asked to provide a PPI rating and did not officially offer one in his report, though his report states “[c]learly, Mr. Hanson will have additional permanent partial impairment related to either surgical procedure.”  When asked during his deposition for an estimate, Dr. Bald initially opined an estimated PPI rating for Employee’s lumbar spine would be Class 3, 19%.  However, he immediately retracted his estimate after further reviewing the Guides, and stated Employee fit into Class 1 with 7% PPI because he had no residual radiculopathy.  In Dr. Bald’s opinion, the retrograde ejaculation issue is not a “radiculopathy” but is a complication of his lumbar surgery subject of this injury.  Dr. Bald had no way of knowing whether Employee would have had any impairment from his 1992 low back surgery and did not offer an opinion on any pre-existing PPI, nor did he make a PPI reduction (Bald deposition at 23-28).
99) At hearing on August 19, 2010, Employee testified he recovered completely from his 1992 work-related injury suffered in Utah.  In respect to the instant work-related injury, Employee convincingly testified he returned to work following his disc replacement surgery, in January 2010 to full duty and had no problems affecting his ability to perform his job.  Though he has no pain, his physicians advised him he has muscle atrophy, muscle weakness, “nerve issues,” and he is personally aware of damage to nerves causing him to suffer retrograde ejaculation (B. Hanson).

100) On September 20, 2010, after the Hanson I hearing but before the decision, Employer controverted all benefits related to retrograde ejaculation (Controversion Notice, September 17, 2010).

101) On February 11, 2011, Employee saw James Downey, M.D., for an SIME. After discussing Employee’s low back surgery, Dr. Downey noted: “However, the surgery itself seemed to cause a loss of ejaculatory function.  He had been ejaculating normally before the surgery, but has never ejaculated successfully since.”  Dr. Downey opined Employee’s retrograde ejaculation resulted from his spinal surgery which would not been indicated if not for his work-related injury.  Therefore, he concluded the surgery was the primary cause of the retrograde ejaculation condition.  In Dr. Downey’s opinion, retrograde ejaculation never caused any medical instability so in respect to that condition, he has always been medically stable and it will not improve.  When asked to provide a PPI rating, using the Guides 6th Edition, Dr. Downey stated:

This is very difficult since the guide [sic] does not specifically address ejaculation and fertility.  Given the fact that Mr. Hanson was already infertile secondary to his vasectomy, I really have to say that there is a zero-percent impairment.  He is still able to get normal erections and climax normally.  The loss of production of seminal fluid to the outside world during climax when he is already sterile, I do not believe can be considered an impairment. . . .

. . .

The sixth edition of the guide [sic] never mentions loss of ejaculation as an impairment.  He has not lost any of his organs.  He was already infertile and he is still able to have successful intercourse and sexual relations (Downey SIME report, February 11, 2011).

102) Dr. Downey’s two-page SIME report does not reference any chapter, page, or section of the Guides (observations).

103) The Guides Neurogenic Dysfunction table, Table 13-15, page 338 states:

	Neurogenic Sexual Dysfunction

	CLASS


	CLASS 0
	CLASS 1
	CLASS 2
	CLASS 3

	WHOLE PERSON IMPAIRMENT RATING (%)


	0%
	1%-5%
	6%-10%
	11%-15%

	DESCRIPTION


	No impairment of sexual function
	Individual has some sexual function but with difficulty of . . . ejaculation in men. . . .
	
	


104) On May 27, 2011, Dr. Yodlowski reviewed and responded to Dr. Gritzka’s SIME report.  She noted Dr. Gritzka did not state whether he used the Guides 6th Edition second printing, or the first printing with uncorrected errors.  Dr. Yodlowski opined using the corrected version of the Guides 6th Edition is important in providing a correct rating in this case.  She agrees with Dr. Gritzka that Employee falls under the diagnostic category of “motion segment lesions,” in table 17-4 on page 570.  “Alteration of motion segment integrity” (AOMSI) discussed on pages 577-578, encompasses Employee’s surgical fusion performed at L5-S1.  Dr. Yodlowski opined AOMSI also includes Employee’s disc replacement surgery at L4-5, as specified on page 563, placing Employee into the “motion segment lesions” category at two spinal levels.  However, she disagrees with Dr. Gritzka placing Employee in a Class 3 motion segment lesion simply because he has AOMSI at two spinal levels.  She and Dr. Gritzka agree Employee presented with a normal physical examination and functional history and has a “grade modifier” of zero in each category because he had essentially a normal physical examination, as he did when Dr. Yodlowski examined him on June 8, 2010, for an EME.  As Employee’s physical findings were normal, according to Dr. Yodlowski this by definition excludes objective findings of residual radiculopathy.  Though she agrees the AOMSI at multiple levels with medically documented findings with or without surgery correctly place Employee in Class 3, Dr. Yodlowski notes the essential second part of the Class 3 description in the corrected Guides 6th Edition requires evidence of “documented residual radiculopathy at a single clinically appropriate level present at the time of the examination.”  She further notes the uncorrected, first printing of the Guides 6th Edition included the words “with or without” documented radiculopathy.  Dr. Yodlowski notes if Dr. Gritzka used the uncorrected first printing of the Guides in his rating, placing Employee and Class 3 would be correct.  However, she further notes the corrected version precludes placing Employee into Class 3.  In Dr. Yodlowski’s opinion, Employee fits into Class 1 on page 570 because he has:

Intervertebral disk herniations or documented AOMSI at single levels or multiple levels with medically documented findings with or without surgery and with documented resolved radiculopathy at clinically appropriate levels or non-verifiable radicular complaints at clinically appropriate levels present at the time of the examination.

Dr. Yodlowski opines these findings put Employee in default grade C within Class 1, with default 7% whole person impairment for his spine.  Using the grade modifiers, as required, results in Employee’s default rating having an adjustment of -2, in her opinion.  This results in Dr. Yodlowski’s opinion, in Employee having a 5% PPI rating for his lumbar sacral spine as a result of his work-related injury subject of this claim.  However, in Dr. Yodlowski’s opinion, Employee had the same 5% PPI rating before his 2008 injury, which results in Employee having a 0% PPI rating (Yodlowski EME report, May 27, 2011).

105) On June 1, 2011, Employer again controverted PPI (Controversion Notice, May 31, 2011).

106) On September 15, 2011, the board’s designee directed the parties at a prehearing conference to file briefs and witness lists in accordance with the applicable regulations (Prehearing Conference Summary, September 15, 2011).

107) There are three separate versions in the record for Table 17-4, Lumbar Spine Regional Grid, and each differs in some respect.  The first table from the original Guides 6th Edition says in pertinent part:

	Lumbar Spine Regional Grid

	Class
	Class 0
	Class 1
	Class 2
	Class 3
	Class 4

	IMPAIRMENT RATING (WPI %)


	0
	1%-9%
	10%-14%
	15%-24%
	25%-33%

	. . .
	. . .
	. . .
	
	
	

	MOTION SEGMENT LESIONS

	Intervertebral disk herniation and/or AOMSI

Note: AOMSI includes instability (specifically as defined in the Guides), arthrodesis, failed arthrodesis, dynamic stabilization or arthroplasty, or combinations of those in multi-level conditions
	0

Intervertebral disk herniation or documented AOMSI at 1 or more levels (see definition in footnote), with medically documented injury; with or without surgery, with no residual signs or symptoms
	5  6  7  8  9

Intervertebral disk herniation or documented AOMSI, at a single level or multiple levels with medically documented findings; with or without surgery

and

with documented resolved radiculopathy at clinically appropriate level or non-verifiable radicular complaints at clinically appropriate level(s), present at the time of examination
	10  11  12  13  14

Intervertebral disk herniation and/or any AOMSI at a single level with medically documented findings; with or without surgery

and

with documented radiculopathy at the clinically appropriate level present at the time of examination (see Physical Examination adjustment grid in Table 17-7 to grade radiculopathy)
	15  17  19  21  23

Intervertebral disk herniations and/or AOMSI at multiple levels, with medically documented findings; with or without surgery

and

with or without documented radiculopathy at a single clinically appropriate level present at the time of examination (see Table 17-7 to grade radiculopathy)
	25  27  29  31  33

Intervertebral disk herniations and/or AOMSI, at multiple levels, with medically documented finding; with or without surgery

and

with documented signs of bilateral or multiple-level radiculopathy at the clinically appropriate levels present at the time of examination (see Table 17-7 to grade radiculopathy)

	. . .
	. . .
	. . .
	. . .
	. . .
	. . .

	Note: Alteration of motion segment integrity indicates AOMSI. . . .  Alternatively, may have complete or near-complete loss of motion of a motion segment due to developmental fusion or to successful or unsuccessful attempts at surgical arthrodesis.


108) The table attached as Exhibit 13 to Employer’s hearing brief states in pertinent part:

	Lumbar Spine Regional Grid

	Class
	Class 0
	Class 1
	Class 2
	Class 3
	Class 4

	IMPAIRMENT RATING (WPI %)


	0
	1%-9%
	10%-14%
	15%-24%
	25%-33%

	. . .
	. . .
	. . .
	
	
	

	MOTION SEGMENT LESIONS

	Intervertebral disk herniation and/or AOMSI

Note: AOMSI includes instability (specifically as defined in the Guides), arthrodesis, failed arthrodesis, dynamic stabilization or arthroplasty, or combinations of those in multi-level conditions
	0

Intervertebral disk herniation or documented AOMSI at 1 or more levels (see definition in footnote), with medically documented injury; with or without surgery, with no residual signs or symptoms
	5  6  7  8  9

Intervertebral disk herniation(s) or documented AOMSI, at a single level or multiple levels with medically documented findings; with or without surgery

and

for disk herniation(s) with documented resolved radiculopathy or nonverifiable radicular complaints at clinically appropriate level(s) present at the time of examination*
	10  11  12  13  14

Intervertebral disk herniation and/or any AOMSI at a single level with medically documented findings; with or without surgery

and

with documented radiculopathy at the clinically appropriate level present at the time of examination (see Physical Examination adjustment grid in Table 17-7 to grade radiculopathy)
	15  17  19  21  23

Intervertebral disk herniations and/or AOMSI at multiple levels, with medically documented findings; with or without surgery

and

with or without documented radiculopathy at a single clinically appropriate level present at the time of examination (see Table 17-7 to grade radiculopathy)
	25  27  29  31  33

Intervertebral disk herniations and/or AOMSI, at multiple levels, with medically documented finding; with or without surgery

and

with documented signs of bilateral or multiple-level radiculopathy at the clinically appropriate levels present at the time of examination (see Table 17-7 to grade radiculopathy)

	. . .
	. . .
	. . .
	. . .
	. . .
	. . .

	*Or AOMSI in the absence of radiculopathy, or with documented resolved radiculopathy or nonverifiable radicular complaints at the clinically appropriate levels present at the time of examination.


109) It is unclear where this version originated (observations).

110) The third version found in the August 2008 Corrections and Clarifications, Guides to the Evaluation of Permanent Impairment 6th Edition (Guides Corrections), states in pertinent part:

	Lumbar Spine Regional Grid

	Class
	Class 0
	Class 1
	Class 2
	Class 3
	Class 4

	IMPAIRMENT RATING (WPI %)


	0
	1%-9%
	10%-14%
	15%-24%
	25%-33%

	. . .
	. . .
	. . .
	
	
	

	MOTION SEGMENT LESIONS

	Intervertebral disk herniation and/or AOMSI*

Note: AOMSI includes instability (specifically as defined in the Guides), arthrodesis, failed arthrodesis, dynamic stabilization or arthroplasty, or combinations of those in multi-level conditions
	0

Imaging findings of intervertebral disk herniation without a history of clinically correlating radicular symptoms
	5  6  7  8  9

Intervertebral disk herniation(s) or documented AOMSI, at a single level or multiple levels with medically documented findings; with or without surgery

and

with documented resolved radiculopathy at clinically appropriate level or non-verifiable radicular complaints at clinically appropriate level(s), present at the time of examination
	10  11  12  13  14

Intervertebral disk herniation and/or any AOMSI at a single level with medically documented findings; with or without surgery

and

with documented residual radiculopathy at the clinically appropriate level present at the time of examination (see Physical Examination adjustment grid in Table 17-7 to grade radiculopathy)
	15  17  19  21  23

Intervertebral disk herniations and/or AOMSI at multiple levels, with medically documented findings; with or without surgery

and

with or without documented residual radiculopathy at a single clinically appropriate level present at the time of examination (see Table 17-7 to grade radiculopathy)
	25  27  29  31  33

Intervertebral disk herniations and/or AOMSI, at multiple levels, with medically documented finding; with or without surgery

and

with documented signs of residual bilateral or multiple-level radiculopathy at the clinically appropriate levels present at the time of examination (see Table 17-7 to grade radiculopathy)

	. . .
	. . .
	. . .
	. . .
	. . .
	. . .

	*Or AOMSI in the absence of radiculopathy, or with documented resolved radiculopathy or nonverifiable radicular complaints at the clinically appropriate levels present at the time of examination.


111) The Guides 6th Edition Neurogenic Sexual Dysfunction table, Table 13-15, was not subsequently corrected or clarified (Guides Corrections; observations).

112) On October 26, 2011, Dr. Gritzka testified he performed a PPI rating on Employee.  During his examination, Dr. Gritzka found no appreciable weakness on muscle testing and no radiculopathy.  Employee’s functional review was normal.  Dr. Gritzka gave “0” grade modifiers because Employee reported no functional limits and was asymptomatic at the time of Dr. Gritzka’s examination.  He did “not really pursue” the grade modification protocol because he “thought it was silly, frankly,” because Employee had a good outcome from his lumbar surgeries and Dr. Gritzka found a normal physical examination of Employee’s lumbar spine.  As these resulted in zero modifiers, and in Dr. Gritzka’s opinion the two zeros “cancelled out,” this left Employee with the default impairment of 19%.  Dr. Gritzka conceded for Employee’s 2008 injury and subsequent surgeries, his disk herniation at a single level with resolved radiculopathy put him in Class 1 with a 7% default PPI rating.  However, Dr. Gritzka did not believe Class 1 adequately rated Employee given his fusion and lumbar disc replacement. “So this is a clinical judgment on my part more than being -- strictly following the guides.”  Dr. Gritzka disagrees with the Guides.  He was asked:

Q.  And under these guides there is nothing that would indicate this higher rating of 19 percent supported in the guides; am I right?  So if you read the guides and follow them, it would be 7 percent.  If you add in additional factors you believe are relevant, you would put him at another percentage?

A. Yes (Gritzka deposition at 12-13).

113) Dr. Gritzka stated without records or a prior examination concurrent with Employee’s 1992 injury, the Guides prohibited giving a pre-existing impairment rating and in this case, Employee’s impairment for his 1992 injury and resulted surgery would be 0% (id. at 16).
114) Dr. Gritzka disqualified himself as an expert in urology, but “just strictly referring” to Table 13-15, Neurogenic Sexual Dysfunction, Employee had a “Class 1” 3% PPI rating because he had a permanent condition called retrograde ejaculation, as a complication of his 2009 surgery which damaged the hypogastric nerve (id. at 19-20).
115) This nerve damage would also place Employee in Class 3 for lumbar spine impairment because he would have a “residual radiculopathy” at a clinically appropriate level, in Dr. Gritzka’s view (id. at 28).
116) Under cross-examination, Dr. Gritzka admitted “radiculopathy” as used in the lumbar spine section of the Guides refers to some factor compromising a nerve root as it exits the lumbar spine, and his examination of Employee found none (id. at 38).
117) When asked to strictly construe the Guides based on Dr. Tapper’s physical findings, Dr. Gritzka opined Employee had Class 3 impairment (id. at 46).
118) On December 6, 2011, Dr. Barrington in deposition, and based solely on a record review, opined it would be “next to impossible” to derive a valid PPI assessment for Employee’s 1992 low back surgery without medical records related to that procedure (Barrington deposition at 19).  
119) In Dr. Barrington’s opinion, damage to Employee’s hypogastric nerve as a realized risk of his most recent lumbar surgery resulted in sexual dysfunction.  The Guides 6th Edition provides a table for neurogenic sexual dysfunction.  Dr. Barrington would place Employee’s retrograde ejaculation in Class 1, 1% to 5%.  Dr. Barrington does not disagree with Dr. Gritzka’s 2% or 3% PPI rating for Employee’s retrograde ejaculation, which Dr. Barrington opined rates the “nerve component” of Employee’s lumbar surgery.  Dr. Barrington would not defer to the SIME urologist, as he opined the urologist incorrectly stated the Guides did not address ejaculation as a sexual function issue.  He stated Employee had a default 3% PPI rating under Table 13-15 (id. at 21, 23, 49-50).
120) Dr. Barrington also reviewed the Lumbar Spine Regional Grid, table 17-4 from the Guides Corrections, and opined Employee fit under Motion Segment Lesion because he had alteration of motion segments in his spine at multiple levels.  Dr. Barrington stated Employee’s permanent nerve damage resulting in sexual dysfunction met the first part of the Guides’ definition of radiculopathy.  He also stated Employee’s lingering symptoms radiating from his low back into his hip were radiculopathy from a spinal nerve root, which did not go into his leg, but rather went to his sexual organs.  Dr. Barrington placed Employee in Class 3 impairment for the lumbar spine based upon his document review.  Based upon the disc replacement, Dr. Barrington put Employee in a “Grade 2 modifier,” which resulted in a 15% PPI rating for the lumbar spine (id. at 24-41).  
121) Dr. Barrington agreed if Employee had no radiculopathy, he would fall into Class 1 on Table 17-4 (id. at 53).
122) On December 12, 2011, Employee timely filed his witness list, including Dr. Barrington on it as a witness (Employee’s Witness List, December 9, 2011).

123) On December 14, 2011, Employer filed and served its hearing brief and witness list for the December 20, 2011 hearing (Affidavit of Filing & Service, December 14, 2011). 
124) Employer’s December 14, 2011 witness list included Dr. Yodlowski and workers’ compensation liaison officer Law Henderson (Employer’s Witness List -- December 20, 2011 Hearing, December 14, 2011).
125) On December 14, 2011, Employee objected to Employer’s hearing brief and witness list as untimely, and urged the board not to read the brief, return it, and exclude any witnesses Employer tried to call at hearing (Objection to Employer’s Hearing Brief and Witness List, December 14, 2011).
126) Employee testified SIME Dr. Tapper referred him to urologist Dr. Strawbridge to check his retrograde ejaculation issues, but the record reflects Dr. Delamarter referred Employee to Dr. Strawbridge (B. Hanson; Alaska Urological Institute Confidential Patient History Form, August 17, 2010).
127) On December 20, 2011, Employer filed an objection to Employee’s December 14, 2011 fee affidavit.  Employer argued Employee’s fees where excessive “if not outrageous.”  Employer objected to the hourly rates charged for Employee’s counsel and his paralegal.  It argued no more than a statutory minimum fee could be awarded under AS 23.30.145(a), because Employee’s claim was controverted.  Employer maintained the hearing involved only one, simple PPI issue, which it argued Employee’s lawyer should have easily been able to perfect.  Employer compares the hourly fee for Employee’s counsel paralegal with pay for legal interns with two years of law school.  Employer also objects to Employee’s counsel’s fee affidavit, because it contends the affidavit does not include enough detail to tell what amount of time spent an unsuccessful issues, clerical matters, or “frivolous endeavors.”  Employer objects to 8 specific entries for Employee’s attorney, and 13 specific entries for his attorney’s paralegal (Opposition to December 14, 2011 Affidavit of Attorney Fees, December 20, 2011).

128) As of the hearing on December 20, 2011, Employee was 49 years old (record).

129) At hearing on December 20, 2011, Employee credibly testified he had never made a change in his choice of attending physician, but had been referred by his attending physicians to other physicians, or by referred physicians to other physicians within the same clinic (B. Hanson).
130) The medical records and Employee’s testimony demonstrate proper referrals from his attending physicians to specialists (record).
131) Employee agrees with Dr. Tapper’s February 5, 2010 report at page 3, where he states Employee is asymptomatic and performs all activities of daily living without problem; though Employee does not disagree with Dr. Tapper’s finding of reduced strength in his bilateral legs, Employee could not and cannot discern any loss of strength in either leg (B. Hanson).
132) Employee still had residual right buttock pain when Dr. Gritzka evaluated him in April 2011.  Employee still experiences minimal back pain and right buttock pain, which is almost always present and made worse through various activities.  If Employee’s pain becomes particularly bad, he will take over-the-counter medication (B. Hanson). 
133) Prior to the second surgery for the subject injury, Employee had no sexual dysfunction; since the second surgery, Employee has had sexual dysfunction (B. Hanson; D. Hanson).
134) Employee’s pain complaints have reduced since his disc replacement surgery; however, Employee still frequently complains of back pain and pain radiating into his buttock (id.).
135) Employee’s wife, medically trained as a nurse, observes and inquires of him often (id.).
136) At hearing on December 20, 2011, Dr. Yodlowski testified she has special training in the use of the Guides 6th Edition, and has taught its use to other physicians.  She testified generally consistent with her previous reports, critiquing Dr. Gritzka’s PPI rating (Yodlowski).
137) However, on cross-examination when queried about her previous written opinion stating medical records were necessary to determine the appropriate PPI rating for the 1992 injury and resultant surgery, Dr. Yodlowski testified her opinion had not changed in respect to determining a PPI rating for the 1992 injury.  However, she opined the MRI from December 3, 2003, showing a disc protrusion at L5-S1 and “surgical changes” at that level, was adequate information and data upon which to base a preexisting PPI (id.).
138) In Dr. Yodlowski’s opinion, the Guides 6th Edition requires apportionment or reduction of a current, total PPI rating by a rating for pre-existing condition, by utilizing the latest edition of the Guides for both ratings (id.).
139) The Guides section to which Dr. Yodlowski referred on pages 25-26 specifically refers to impairments which were previously rated being compared to current, total impairment ratings.  Contrary to Dr. Yodlowski’s testimony, the referenced paragraphs do not require using the latest edition of the Guides where no rating was previously assigned to the earlier injury.  The Guides 6th Edition is silent on which Guides edition to use when the prior impairment was never rated, and in such circumstances directs the examiner to “follow the local jurisdiction’s guidelines and consider whichever edition best describes the individual’s impairment” (Guides, 6th Edition, at 25-26).
140) Information and data for Employee’s 1992 injury and resultant surgery include and are essentially limited to the undisputed fact Employee had low back surgery in 1992 (record).
141) For purposes of the Guides 6th Edition, in respect to spinal injuries radiculopathy is defined in at least two places, as follows:

Radiculopathy.  For the purposes of the Guides, radiculopathy is defined as significant alteration in the function of a single or multiple nerve roots and is usually caused by mechanical or chemical irritation of one or several nerves.  The diagnosis requires clinical findings including specific dermatomal distribution of pain, numbness, and/or paresthesias.  Subjective reports of sensory changes are more difficult to assess; therefore, these complaints should be consistent and supported by other findings of radiculopathy.  There may be associated motor weakness and loss of reflex.  A root tension sign is usually positive.  The identification of a condition that may be associated with radiculopathy (such as a herniated disc) on an imaging study is not sufficient to make a diagnosis of radiculopathy; clinical findings must correlate with the radiographic findings in order to be considered (Guides at 576).

. . .

Radiculopathy. Any pathological condition of the spinal nerve root, less commonly compression with or without inflammation, or less frequently another disorder such as traction, tumor, or infection.  Radicular symptoms may include pain, numbness, tingling, and/or weakness and distribution of the nerve root, usually involving an upper or lower extremity.  Physical findings are weakness of the involved myotome (muscles innervated by the nerve root), diminution in or loss of the corresponding muscle stretch reflex (if any), diminished sensation in the appropriate dermatome (area of skin supplied by the nerve root), and/or positive root tension signs.  As commonly used, and for purposes of the Guides, radiculopathy requires the presence of radicular physical findings, not just symptoms (Guides at 613).

142) Given the context of these definitions, and their language, “radiculopathy” for purposes of lumbar spine PPI ratings under the Guides 6th Edition, refers and relates to spinal nerve roots (experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above).
143) In summary, the following PPI ratings are supported in the record, as indicated:

	Physician
	Date offered in report or deposition
	Anatomy or function
	Rating
	Reduction?
	Modifiers used?
	Strictly & solely under Guides 6th Edition?

	SIME Tapper
	6/4/10
	Lumbar spine
	23%
	Up to 13%
	No
	No

	SIME Tapper
	6/4/10
	Sexual dysfunction
	5%
	0%
	N/A
	Yes

	EME Bald
	8/13/10
	Lumbar spine
	7%
	0%
	No
	No

	SIME Downey
	2/11/11
	Sexual dysfunction
	0%
	N/A
	N/A
	No

	SIME Gritzka
	10/26/11
	Lumbar spine
	19%
	0%
	No
	No

	SIME Gritzka
	10/26/11
	Sexual dysfunction
	3%
	0%
	N/A
	Yes

	Barrington
	12/6/11
	Lumbar spine
	15%
	0%
	No
	No

	Barrington
	12/6/11
	Sexual dysfunction
	3%
	0%
	N/A
	Yes

	Yodlowski
	12/20/11
	Lumbar spine
	5%
	5%
	Yes
	Yes


144) Law Henderson is Workers’ Compensation Coordinator for Employer, and oversees workers’ compensation issues (Henderson).
145) If Employer requires Employee to go for an EME, Employer will pay up to three hours pay for travel time to and from a medical evaluation.  If, on the other hand, an SIME is required, Employer makes no contributions to Employee for time lost (id.).
146) Employer evaluated the five dates Employee claimed he lost time from work because of medical evaluations (id.).
147) In respect to the April 18, 2009 EME, Employee was back at work on light duty, was not medically stable, but was working; this was the examination with Dr. Bald.  By city policy, Employee should have been paid up to three hours wages for this visit.  Employer concedes the “signals were crossed,” and Employee was not paid for this time off.  Consequently, Employee was charged leave time for this appointment.  Employer is making a correction to this now that it has been brought to Employer’s attention (id.).
148) As for the February 5, 2010, SIME visit with Dr. Tapper, Employer would not contribute to that appointment under its internal policy.  On this occasion, Employee was between shifts (id.).
149) Regarding the June 8, 2010 visit for Dr. Yodlowski’s EME, Employer should have paid Employee three hours pay at the overtime rate.  This was overlooked as well, and Employer was making this adjustment (id.).
150) For the February 11, 2011 Dr. Downey’s SIME, Employer’s policy would not require it to contribute any pay for this visit (id.).
151) For Dr. Gritzka’s SIME on April 27, 2011, Employer’s policy would not require it to make any payments for this visit (id.).
152) Letters from Employee’s counsel to Employer’s counsel did not expressly disclose Dr. Barrington as an expert witness (observations; record).

153) The parties’ hearing briefs and witness lists were due December 13, 2011 (observations; record).

154) Employer’s hearing brief and witness list were one day late (observations, experience; record).

155) Employee was not surprised by any witness listed on Employer’s late-filed witness list, but did not understand why Law Henderson was listed as a potential witness (Employee’s counsel’s hearing statements).   
156) Law Henderson is Workers’ Compensation Coordinator for the Municipality of Anchorage and is therefore, a party (experience, observations; Employer’s counsel’s hearing statements).
157) Before Employee had his last surgery, his leg pain extended down below the knee.  However, since the surgery, the pain extended to the bottom of his buttock (B. Hanson).

158) Employee has no other sensations in his lower extremity except pain in his right buttock (id.).

159) Employee’s right buttock pain emanates from his low back (id.).

160) Employee takes over-the-counter medication on occasion to address these symptoms (id.).

161) Employee noticed no discernible muscle weakness in his legs, including during his SIME with Dr. Tapper (id.).

162) Employee had no residual radiculopathy as defined in the Guides at the time of any of his PPI rating appointments (Guides; Tapper; Bald; Yodlowski; observations).

163) Employee lost the following time from work to attend EME and SIME examinations:

· April 18, 2009: Dr. Bald EME -- 3 hours
· February 5, 2010: Dr. Tapper SIME -- 42 hours
· June 8, 2010: Dr. Yodlowski EME -- 3 hours
· February 11, 2011: Dr. Downey SIME -- 34 hours
· April 27, 2011: Dr. Gritzka to SIME -- 3 hours
164) As of the Hanson I hearing on August 19, 2010, Employee’s counsel billed at $350.00 per hour for himself, and $150.00 per hour for his paralegal (Hanson I at 14).

165) Since September 1, 2010, Employee’s counsel bills at $385.00 per hour for himself, and $165.00 per hour for his paralegal (Supplemental Affidavit of Attorney’s Fees and Costs for Services Since September 18, 2010, September 20, 2010; Final Supplemental Affidavit of Attorney’s Fees, January 3, 2010).

166) Prior to this increase, Employee’s attorney had not billed at an increased hourly rate since July 1, 2008 (Supplemental Affidavit of Attorney’s Fees and Costs for Services Since September 18, 2010, September 20, 2010).

167) In total, Employee itemized and requested actual fees totaling $26,911.50, paralegal costs of $6,220.50, and revised costs of $2,652.40 (id.; Final Supplemental Affidavit of Attorney’s Fees, January 3, 2010; see also letter, January 3, 2012).

168) On January 3, 2012, Employee’s counsel responded to Employer’s opposition to his December 14, 2011 fee affidavit.  He adequately explained the time split for his December 6, 2011 entry concerning Dr. Barrington’s deposition and his hearing brief preparation.  Employee’s counsel adequately explained the participation of his paralegal in assisting with preparing his witness list, an opposition to the petition to quash Dr. Barrington’s testimony, reviewing SIME binders, preparing his hearing brief and reviewing Hanson I (Response to Employer’s December 20, 2011 Opposition to December 14, 2011 Affidavit of Attorney Fees, January 3, 2012).

169) It is not uncommon or unusual for an attorney and paralegal to work on the same legal research for a pleading or a hearing, to save time.  Use of a paralegal to concurrently supplement an attorney’s efforts simply reduces the overall cost of concurrent research or preparation, and saves time, while the paralegal is billed at a significantly lower rate than the attorney (experience, judgment, observations and inferences drawn from all of the above).
170) On January 3, 2012, Employer objected to Employee’s December 20, 2011 supplemental affidavit of fees.  This objection mirrored in many respects Employer’s prior opposition to Employee’s December 14, 2011 affidavit of attorney’s fees.  Again, Employer argued Employee’s fees were excessive and outrageous.  Employer objects to costs associated with long-distance phone charges, facsimile transmissions, mileage for attorney travel, and courier charges arguing these are not recoverable under regulation.  Employer also objected to charges related to Dr. Barrington’s deposition.  Lastly, Employer objects because it contends Employee’s counsel rarely loses before the board, is paid when cases end by settlement, and suggests income tax schedules between Employer’s counsel and Employee’s counsel should be compared and would reveal Employee’s counsel is essentially not paid on a contingency basis (Opposition to December 20, 2011 Supplemental Affidavit of Attorney Fees, January 3, 2012).
171) On January 5, 2012, Employee’s counsel responded to Employer’s objection to his supplemental affidavit of attorney’s fees.  He explained the costs were adjusted down to reflect Employer’s objections, from $2,885.12 to $2,652.40.  He adequately explained long distance telephone charges were appropriate as his client lives outside the local Anchorage telephone area.  His copy charges were reduced to reflect the regulatory maximum.  Employee’s counsel adequately explained he sent medical records to Dr. Barrington both in hardcopy and electronic mail.  Similarly, he explained hourly charges for Dr. Barrington’s deposition were not duplicative of attorney’s fees charged in relation to Dr. Barrington’s testimony, as Dr. Barrington charged $600 for his services at the deposition and $300 for services prior to deposition reviewing medical records and meeting with Employee and his attorney.  Lastly, Employee’s counsel reiterated his affidavits properly reflected costs for Dr. Gritzka’s and Dr. Barrington’s deposition transcripts (Limited Response to Employer’s Opposition to the 12/20/2011 Supplemental Affidavit of Attorney’s Fees, January 4, 2012).
172) Employee’s attorney is an experienced litigator, with over 31 years experience as an attorney.  He is well-versed in workers’ compensation law and his presentation at hearing in this case was helpful (Response to Employer’s December 20, 2011 Opposition to December 14, 2011 Affidavit of Attorney Fees; experience, observations).

173) Employee’s counsel’s current $385.00 per hour and his paralegal’s $165.00 per hour rates for legal services are reasonable and consistent with rates charged by other claimant attorneys and their paralegals with similar experience in these cases (experience, judgment, observations and inferences drawn from all of the above). 
174) Employee’s counsel’s itemized fee and cost affidavits provide sufficient detail and clarity to determine whether the fees and costs were reasonably incurred, in accordance with the law (id.).
175) Employer was represented by very experienced counsel who ably represented her client (experience, observations).

176) Employer vigorously resisted the remaining portion of Employee’s claim by denying he was entitled to any PPI, TTD or fees and costs for his injuries (record).

177) The range of PPI benefits at stake in this case is broad, from 0% up to at least 27% (id.).

178) This was not a single issue case, as Employee also sought TTD, interest, fees and costs in addition to the primary, PPI issue (id.).

179) The medical evidence in this case was very complex, with widely varying opinions about PPI and application of a relatively new Guides protocol in an unusual case where Employee had two, very substantial surgical procedures as a result of his work-related injury, complications from one surgery affecting a different body function and a generally excellent result otherwise, with few residual symptoms (id.).

180) The length of legal services provided in this case since Hanson I is about average for a case of this high complexity (record; experience, judgment, observations and inferences drawn from all of the above).
181) Should Employee prevail on his primary claim for PPI, and on his TTD claim he benefits significantly by obtaining PPI, which compensates him for his current, life-time permanent impairment and provides relatively significant financial benefit, and he obtains a modest amount of TTD (id.).
182) Employee does not specify under which AS 23.30.145 subsection his fee request falls (id.).
183) The prior lumbar surgery from the 1992 injury, subsequent lumbar surgery related to the instant injury, followed by lumbar fusion at L5-S1 and artificial disc replacement at L4-5 and resultant retrograde ejaculation by nature make this a medically complex case, requiring equally complex legal services (id.).

184) Attorneys representing injured workers are paid on a contingent basis, do not always prevail at hearing, and frequently reduce their actual fees significantly even when the parties reach settlements (experience, judgment, observations and inferences drawn from all of the above).
185) Attorneys representing injured workers sometimes withdraw from representing an injured worker after expending considerable time preparing the workers’ cases.  In such instances, the attorneys often receive no fee (id.).

PRINCIPLES OF LAW

AS 23.30.001.  Intent of the legislature and construction of chapter.  It is the intent of the legislature that

1) This chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this chapter;

2) Worker’s compensation cases shall be decided on their merits except where otherwise provided by statute. . . .

AS 23.30.005.  Alaska Workers’ Compensation Board.
. . .

(h) The department shall adopt rules . . . and shall adopt regulations to carry out the provisions of this chapter. . . .  Process and procedure under this chapter shall be as summary and simple as possible. . . .

The board may base its decision not only on direct testimony, medical findings, and other tangible evidence, but also on the board’s “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.”  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533-534 (Alaska 1987).  Inconclusive or doubtful medical testimony must be resolved in the Employee’s favor.  Land & Marine Rental Co. v. Rawls, 686 P.2d 1187, 1190 (Alaska 1984); Kessick v. Alyeska Pipeline Service Co., 617 P.2d 755, 758 (Alaska 1980); Miller v. ITT Arctic Services, 577 P.2d 1044, 1049 (Alaska 1978); Beauchamp v. Employers Liability Assurance Co., 477 P.2d 933, 996-997 (Alaska 1970).  Less weight may be given to a physician who appears to be advocating for a party.  Geister v. Kid’s Corps, AWCB Decision No. 08-0258 at 30 (December 29, 2008).  See also Hill v. Municipality of Anchorage, AWCB Decision No. 86-0136 at 13, n. 1 (June 7, 1986); Dickman v. Providence Washington Insurance Group, AWCB Case No. 87-0015 (January 21, 1987).  

AS 23.30.010.  Coverage.  Except as provided in (b) of this section, compensation or benefits are payable under this chapter for disability . . . or the need for medical treatment of an employee if the disability . . . or the employee’s need for medical treatment arose out of and in the course of the employment.  To establish a presumption under AS 23.30.120(a)(1) that the disability . . . or the need for medical treatment arose out of and in the course of the employment, the employee must establish a causal link between the employment and the disability . . . or the need for medical treatment.  A presumption may be rebutted by a demonstration of substantial evidence that the . . . disability or the need for medical treatment did not arise out of and in the course of the employment.  When determining whether or not the . . . disability or need for medical treatment arose out of and in the course of the employment, the board must evaluate the relative contribution of different causes of the disability . . . or the need for medical treatment.  Compensation or benefits under this chapter are payable for the disability . . . or the need for medical treatment if, in relation to other causes, the employment is the substantial cause of the disability . . . or need for medical treatment. . . . 

AS 23.30.095.  Medical treatments, services, and examinations. (a) The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires, . . . .  When medical care is required, the injured employee may designate a licensed physician to provide all medical and related benefits.  The employee may not make more than one change in the employee’s choice of attending physician without the written consent of the employer.  Referral to a specialist by the employee’s attending physician is not considered a change in physicians.  Upon procuring the services of a physician, the injured employee shall give proper notification of the selection to the employer within a reasonable time after first being treated.  Notice of a change in the attending physician shall be given before the change. 

. . .

(k) In the event of a medical dispute regarding determinations of causation . . . or compensability between the employee’s attending physician and the employer’s independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board.  The cost of an examination and medical report shall be paid by the employer.  The report of an independent medical examiner shall be furnished to the board and to the parties within 14 days after the examination is concluded.

AS 23.30.120.  Presumptions.  (a) In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that

(1) the claim comes within the provisions of this chapter; . . . .

An employee is entitled to the presumption of compensability as to each evidentiary question.  Sokolowski v. Best Western Golden Lion, 813 P.2d 286, 292 (Alaska 1991).  The presumption’s application involves a three-step analysis.  Louisiana Pacific Corp. v. Koons, 816 P.2d 1379, 1381 (Alaska 1991).  First, the employee must establish a “preliminary link” between the claim and his employment.  In less complex cases, lay evidence may be sufficiently probative to establish causation.  VECO, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  The employee need only adduce “some,” “minimal” relevant evidence (Cheeks v. Wismer & Becker/G.S. Atkinson, J.V., 742 P.2d 239, 244 (Alaska 1987)) establishing a “preliminary link” between the disability or other claim for benefits and the employment (Burgess Construction, 623 P.2d at 316), or between a work-related injury and the existence of disability (Wien Air Alaska v. Kramer, 807 P.2d 471, 473-74 (Alaska 1991)).  The witnesses’ credibility is of no concern in this first step.  Excursion Inlet Packing Co. v. Ugale, 92 P.3d 413, 417 (Alaska 2004).

Second, in claims arising after November 5, 2005, employment must be the substantial cause of the disability or need for medical treatment.  AS 23.30.010(a).  In Runstrom v. Alaska Native Medical Center, AWCAC Decision No. 150 (March 25, 2011), the Alaska Workers’ Compensation Appeals Commission (commission) set out the how to apply the presumption analysis for claims arising after November 5, 2005.  The commission stated “if the employer rebuts the presumption, it drops out, and the employee must prove, by a preponderance of the evidence, that in relation to other causes, employment was the substantial cause of the disability, need for medical treatment, etc.  Should the employee meet this burden, compensation or benefits are payable” (id.).  The commission further stated an employer need only demonstrate work is not the substantial cause and does not need to rule out employment as the substantial cause (id.).  This test would also apply to claims for benefits other than “disability or need for medical treatment,” based on the commission’s use of “etc.” in Runstrom.

Grainger v. Alaska Workers’ Comp. Bd., 805 P.2d 976, 977 (Alaska 1991).  “Substantial evidence” is the amount of relevant evidence a reasonable mind might accept as adequate to support a conclusion.  Miller, 577 P.2d at 1046.   Employer’s evidence is viewed in isolation, without regard to Employee’s evidence (id. at 1055).  Therefore, credibility questions and weight accorded Employer’s evidence is deferred until after it is decided if Employer produced a sufficient quantum of evidence to rebut the presumption Employee’s injury entitles him to benefits.  Norcon, Inc. v. Alaska Workers’ Compensation Board, 880 P.2d 1051, 1054 (Alaska 1994); citing Big K Grocery v. Gibson, 836 P.2d 941 (Alaska 1992).  

If Employer, in appropriate cases not involving “work-relatedness,” produces substantial evidence the work is not the substantial cause, or, produces evidence the requested benefit is somehow not compensable, the presumption drops out, and Employee must prove all elements of his claim by a preponderance of the evidence.  Louisiana Pacific Corp. v. Koons, 816 P.2d 1381; citing Miller v. ITT Services, 577 P 2d. 1044, 1046.  The party with the burden of proving asserted facts by a preponderance of the evidence must “induce a belief” in the fact finders’ minds the asserted facts are probably true.  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).  

AS 23.30.122. Credibility of witnesses. The board has the sole power to determine the credibility of a witness.  A finding by the board concerning the weight to be accorded a witness’s testimony, including medical testimony and reports, is conclusive even if the evidence is conflicting or susceptible to contrary conclusions.  The findings of the board are subject to the same standard of review as a jury’s finding in a civil action.

AS 23.30.135.  Procedure before the board.  (a) In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided by this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .

AS 23.30.145.  Attorney fees.  (a) Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 percent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 percent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded. . . . 

(b) If an employer . . . otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including reasonable attorney fees.  The award is in addition to the compensation or medical and related benefits ordered.

Subsection 145(a) authorizes attorney’s fees as a percentage of the amount of benefits awarded to an employee when an employer controverts a claim.  An award under §145(a) may include continuing fees on future benefits.  By contrast, §145(b) requires an employer to pay reasonable attorney’s fees when the employer delays or “otherwise resists” payment of compensation and the employee’s attorney successfully prosecutes his claim.  Harnish Group, Inc. v. Moore, 
160 P.3d 146, 150 (Alaska 2007).   In Harnish, an injured worker participated in a reemployment plan and when it did not work out, another plan was developed.  His employer voluntarily changed his benefits to permanent total disability but several days later signed the second reemployment plan, implying the employee go forward with retraining notwithstanding his permanent total disability status.  Shortly thereafter, an attorney filed a workers’ compensation claim on the employee’s behalf seeking permanent total disability benefits from the date of injury, interest, attorney’s fees and costs.  In response to the claim, the employer admitted it was liable for permanent total disability but denied the claim for attorney’s fees asserting it never controverted the claim.  The board awarded the employee’s attorney statutory minimum fees under §145(a), finding the employer had controverted the employee’s claim “in fact.”  The employer appealed the decision, disputing it had controverted the employee’s claim.  The Alaska Supreme Court reversed, finding the employer had not controverted the claim so fees were not awardable under §145(a).  However, the court remanded for an award of reasonable attorney’s fees under §145(b).  Harnish is silent on whether an injured worker’s lawyer can obtain actual fees under §145(b), if the employer controverted the claim.

In Alaska Interstate v. Houston, 586 P.2d 618 (Alaska 1978), the Alaska Supreme Court noted:

As the carrier admits in the present case, controversion of a claim may at the same time also include ‘an attempt to resist payment of compensation,’ and therefore arguably be subject to the provisions of §145(a) and §145(b).  In the instant case the court is asked only to decide whether Houston’s claim was controverted for purposes of invoking the fee schedule set forth in §145(a).

In State v. Ford, AWCAC Decision No. 133 (April 9, 2010), the commission stated: “We conclude the board erred in refusing to make a final award of attorney fees under 
AS 23.30.145(a) and to consider the evidence produced, and argument made, by Ford in favor of a fee exceeding the statutory minimum under AS 23.30.145(a).”  Id. at 20.  Ford implies actual fees may also be awarded under both §145(a) and §145(b).

Attorney’s fees in workers’ compensation cases should be fully compensatory and reasonable so injured workers have competent counsel available to them. Cortay v. Silver Bay Logging, 787 P.2d 103, 108 (Alaska 1990).  See also, Wise Mechanical Contractors v. Bignell, 718 P.2d 971, 973 (Alaska 1986).

In State v. Cowgill, 115 P.3d 522, 524 (Alaska 2005), the employer argued against the Board-awarded attorney fee rate to the employee’s lawyer, stating it was well above the “market rate” as represented by hourly rates for fees charged by workers’ compensation defense attorneys in the same cases.  The Alaska Supreme Court rejected that argument stating: “The state misreads Wise by reasoning that ‘fully compensatory and reasonable fees’ must be equated with placing employees’ attorneys on an ‘even footing’ with the employers’ attorneys defending the claims.”  The court explained:

We have previously observed an important difference between employees’ lawyers and employers’ lawyers in workers’ compensation practice; namely, that employers’ attorneys are paid whether they win or lose, while employees’ attorney’s fees are, by statute, contingent upon success [footnote omitted].  Two of the state’s own expert witnesses reiterated this distinction.  In addition, one expert agreed that employers negotiate contracts with defense firms, whose lawyers know in advance how much they will be paid whether their clients win or lose [footnote omitted].  There is also competition among potential suppliers of legal services to employers [footnote omitted] a situation that has no clear analogy with respect to employees’ attorneys.  These differences work to drive defense counsel rates downward and militate against using defense rates as a benchmark in awarding fees to employees’ attorneys (id. at 525).

See also Arthur Larson & Lex Larson, Larson’s Workers’ Compensation Law §133.09, at 133–41 (2004) (referring to employers’ attorneys’ “ever-present concern that, if his or her charges get out of line, the [client] will take away its business altogether”).

The employer in Cowgill also argued the “positive contingency” factor -- cases in which the employee settled or won the case and his lawyer got paid -- outweighed the much rarer “negative contingency” -- cases where the employee’s attorney got nothing.  The board disregarded this evidence and Cowgill agreed such evidence and arguments failed to “provide an adequate picture of claimant counsel compensation.”  Among factors not included in the employer’s evidence were times when claimants’ lawyer received statutory fees, reduced fees, partial fees, or significantly reduced their actual fees in settlements or withdrew from cases and obtained no fee at all (id.).  The Alaska Supreme Court in Cowgill further said:

The state’s argument lacks statutory or precedential support and appears unworkable on a practical level.  Under the state’s proposed framework, every time an attorney requested fees, the board would have to hold an individualized hearing in an attempt to determine whether that attorney had been overcompensated in some cases and whether that surplus eclipsed the efforts that had gone uncompensated.  We see no statutory basis for requiring the board to undertake this inquiry (id. at 526).

AS 23.30.185.  Compensation for temporary total disability.  In case of disability total in character but temporary in quality, 80 percent of the injured employee’s spendable weekly wages shall be paid to the employee during the continuance of the disability.  Temporary total disability benefits may not be paid for any period of disability occurring after the date of medical stability.

In Johnson v. Municipality of Anchorage, AWCB Decision No. 09-0120 (June 24, 209), the board addressed the issue of TTD for days on which an injured worker attended an EME or SIME:

Injured employees are not offered an option of whether or not to attend EMEs and SIMEs.  If they desire to retain their benefits, they must attend these examinations.  If an injured employee refuses to attend an EME, AS 23.30.095(e) provides for suspension and forfeiture of benefits [footnote omitted].  If an injured worker refuses to attend an SIME, his or her claim for benefits may be denied and dismissed under AS 23.30.108(c) [footnote omitted].  We find it is because of the work injury that injured employees must attend SIMEs and EMEs, and therefore their incapacity to earn wages while attending these appointments is caused by the work injury.  We find it is obvious an injured employee cannot simultaneously attend a medical evaluation and go to work.  We therefore find an injured employee’s legal obligation to attend SIMEs and EMEs incapacitates the employee from working on the days he attends those examinations so that he or she suffers a loss in earning capacity for those days.  We further find an employee is thus disabled within the meaning of AS 23.30.395(16) while attending SIMEs and EMEs, if that attendance causes the employee to miss work.

We do not find any provisions of the Act that otherwise prohibit the employee’s entitlement to TTD while attending EMEs and SIMEs.  In addition, we find the provision of AS 23.30.095(k), which provides the cost of an examination shall be paid by the employer, could be interpreted to include the cost of the employee’s time loss. Our regulation at 8 AAC 45.084 does not provide specifically for payment of TTD while an employee is attending EMEs and SIMEs, but this regulation addresses medical travel expenses, not time loss benefits.  In summary, we do not find there is a bar in the Act to the payment of TTD to an employee who is medically unstable and who misses work while attending EMES and SIMEs (id. at 809; emphasis in original).

AS 23.30.190. Compensation for permanent partial impairment; rating guides.  (a) In case of impairment partial in character but permanent in quality . . . the compensation is $177,000 multiplied by the Employee’s percentage of permanent impairment of the whole person. The percentage of permanent impairment of the whole person is the percentage of impairment to the particular body part, system, or function converted to the percentage of impairment to the whole person as provided under (b) of this section. . . .

(b)  All determinations of the existence and degree of permanent impairment shall be made strictly and solely under the whole person determination as set out in the American Medical Association Guides to the Evaluation of Permanent Impairment . . . . 

(c) The impairment rating . . . shall be reduced by a permanent impairment that existed before the compensable injury. . . .

(d) When a new edition of the American Medical Association Guides described in (b) of this section is published, the board shall, not later than 90 days after the last day of the month in which the new edition is published, hold an open meeting under AS 44.62.310 to select the date on which the new edition will be used to make all determinations required under (b) of this section.  The date selected by the board for using the new edition may not be later than 90 days after the last day of the month in which the new edition is published.  After the meeting, the board shall issue a public notice announcing the date selected.  The requirements of 
AS 44.62.010 - 44.62.300 do not apply to the selection or announcement of the date under this subsection.

In Morrison v. Afognak Island, Inc., 768 P.2d 1139, 1142 (Alaska 1989), the Alaska Supreme Court implicitly approved the board’s authority to determine PPI ratings under the Guides.  In Morrison:

The Board concluded that Morrison was entitled to a 25% impairment rating. The Board noted that the 12% added by Dr. Garner to his rating was at variance with the AMA Guide.  First, the Board noted that the Guide already takes account of the fact that the injury is to the dominant hand.  Next the Board noted that to the extent the added points were “for potential impairment as opposed to existing impairment, . . . the rating departs from the AMA Guide.”  Accordingly, the Board deducted all twelve additional points added by Dr. Garner, leaving a rating of 18%.  The Board then compared Dr. Garner’s 18% rating for the impairment of the elbow to the 20% impairment rating assigned by Dr. Lipke.  Because Dr. Garner expressed his impairment rating in the same terms as the AMA Guide, the Board adopted Dr. Garner’s 18% rating for the elbow.  The Board next noted that Dr. Lipke also assigned an 8% impairment rating for the injury to Morrison’s wrist.  Dr. Garner did not assign an impairment rating for Morrison’s wrist.  The Board accepted the 8% impairment rating given by Dr. Lipke.  Using the tables provided in the AMA Guide, the Board combined the 18% rating for Morrison’s elbow with the 8% rating for Morrison’s wrist to arrive at a combined rating of 25%.

It was reasonable for the Board to reduce Dr. Garner’s rating by the 12% which he ‘arbitrarily added.’  Further, the Board expressed an adequate reason for selecting Dr. Garner’s 18% rating over Dr. Lipke’s 20% rating.  Under these circumstances, the Board’s 25% PPD rating for Mr. Morrison is supported by substantial evidence.

Though the PPI rating in Morrison was applicable to permanent partial disability benefits under former AS 23.30.190, Kirks v. Mayflower Contract Services, AWCB Decision No. 93-0313 (December 9, 1993) at 9, adopted this rule as applying to PPI benefits under the current scheme, which replaced permanent partial disability benefits with permanent partial impairment benefits.  

Finally we address the appropriate whole person rating. In Morrison v. Afognak Logging, Inc., 768 P.2d 1139 (Alaska 1989) the court implicitly acknowledged our authority to apply the AMA Guides to the physicians’ ratings to arrive at the correct impairment rating.

The Alaska Supreme Court accepted the board’s advice to a claimant stating there “is certainly no prohibition barring the employee to seek a referral from an attending physician to a physician who may provide a rating with a different result than that of” an EME physician. Griffiths v. Andy’s Body & Frame, 165 P.3d 619, 621 (Alaska 2007).  The board in Griffiths held the employee was free to seek a rating from his own treating physician and could move to modify a ruling denying him benefits based upon a 0% rating attributed to an EME opinion (id. at 624).

A PPI rating is generally provided by a physician, and must be performed in conformance with a medical treatise, the Guides.  English v. Denali Foods, Inc., AWCB Decision No. 11-0031 (March 25, 2011).  The board has found an employee is entitled to a PPI rating paid for by the employer and is due PPI benefits based upon that rating, if the board accepts it.  Johnson v. Custom Interiors By Day, AWCB Decision No. 07-0005 (January 8, 2007). See also Taylor v. Unisea, Inc., AWCB Decision No. 02-0110 (June 19, 2002); Abdullah v. Westward Seafoods, Inc., AWCB Decision No. 09-0203 (December 23, 2009).  “We find the cost of the PPI rating . . . is a medical cost, and should be paid by the employer.”  Nunn v. Lowe’s Co., AWCB Decision No. 08-0241 (December 8, 2008). The injured employee is entitled to a PPI rating from his own physician, or from someone to whom his physician refers him (id.).

In Bode v. Alaska Memorial Services, Inc., AWCB Decision No. 93-0113 (May 7, 1993) the Employee sought reconsideration of a decision denying his PPI claim.  Bode argued because a rating physician had not used an inclinometer for his range-of-motion measurements, the board could not rely upon his rating, because it was not “in conformance” with the Guides, which at that time required use of an inclinometer in certain circumstances.  On reconsideration, the board agreed and held:

After reviewing the evidence in the record and the AMA Guides, and after considering the parties’ modification arguments, we find we must modify our September 18, 1992 decision regarding permanent partial impairment.  We find each of the three physician’s impairment ratings deficient in some respects. However, we find certain aspects of the ratings of Dr. Schurig and Dr. Peterson valid for calculating the Employee’s permanent partial impairment (footnote omitted).

First, we find we must find Dr. Peterson’s rating provides an appropriate rating for the required range of motion measurements.  In that vein, we find the doctor’s four percent rating for loss of range of notion should be used in calculating the whole person rating.

Secondly, we find Dr. Schurig’s rating should be accorded more weight than granted in our previous decision.  Although he failed to measure the Employee’s range of motion in the required manner, he gave the Employee a five percent impairment rating based solely on Table 49 of the AMA Guides.  We find that in his November 25, 1991 letter, Dr. Schurig’s five percent rating was based on the Employee having a soft tissue lesion, with at least six months of medically documented pain or recurrent muscle spasm with none to minimal degenerative changes on structural tests.  We find this rating consistent with the evidence.

Finally, we find it appropriate to combine the range of motion rating by Dr. Peterson and the Table 49 rating by Dr. Schurig (footnote omitted).  Accordingly, we find the combined tables indicate the Employee’s whole person rating for this injury should be nine percent. . . .  (Bode at 4-5).


The Bode footnote states:

We find no specific indication in either AS 23.30.190 or 8 AAC 45.122 that we must base a determination of permanent impairment solely on the rating of one physician.  In our view, the final rating should, as much as possible, accurately reflect the appropriate analysis required under the AMA Guides.  In some cases, such as this one, the final rating may require us to combine the analysis of more than one of the rating physicians (Bode at 5, n. unnumbered).

Popa v. Schlumberger, AWCB Decision No. 09-0076 (April 27, 2009) at 28 adopted this approach.  “We agree with the Board’s reasoning in Bode.  We conclude we are ‘knowledgeable observers’ and can check the physicians’ findings in this case against the AMA Guides. . . .  Therefore, we conclude we can rely upon all of the rating physicians’ Guides analyses to determine a PPI rating, based upon their opinions, or parts of their opinions.”

In Osborne v. State, AWCB Decision No. 06-0237 (August 30, 2006) at 12, the board stated the oft-repeated rubric:

The date of medical stability controls which edition of the AMA Guides is to be used for the rating [citing Coffey v. Polar Builders, AWCB Decision No. 97-0010 (January 16, 1997)].  Those injuries with a date of medical stability before April 21, 1996 are to be rated under the Guides 3rd Ed.  Those injuries with a date of medical stability on or after April 21, 1996 to April 28, 2001 are to be rated under the Guides 4th Ed. Injuries with a date of medical stability on or after April 28, 2001 are to be rated under the Guides 5th Ed.

Similarly, in Brandt v. Anchorage School District, AWCB Decision No. (October 8, 1998) at 3, the board held:

To decide Employee’s PPI rating, we must first determine which edition of [sic] Guides controls.  Our regulations at 8 AAC 45.122 adopted the fourth edition of the Guides for PPI ratings effective April 21, 1996.  All ratings done on and after April 21, 1996 are based on the fourth edition of the Guides.  Bulletin No. 96-08 (April 10, 1996).  The date of medical stability determines the date to use for a rating.  Sellers v. Houston Contracting Co. AWCB Case No.96-0407 (October 2, 1996).

Popa, Decision No. 09-0076 at 25 stated:

Our Board Bulletin number 08-02 (January 15, 2008) states effective March 31, 2008, ‘all permanent partial impairment determinations and ratings under 
AS 23.30.190(b) must be done using the American Medical Association’s Guides to the Evaluation of Permanent Impairment, Sixth Edition.’  We find historically, Board precedent interprets similar language from prior Board Bulletins to mean the date of medical stability for the injury being rated controls the Guides edition used [footnote omitted].  In other words, if the medical stability date occurs between April 28, 2001 and March 31, 2008, the Board and rating evaluators must use the AMA Guides 5th Edition; if the condition is medically stable on or after March 31, 2008, the AMA Guides 6th Edition must be used.  Because we find Employee’s mental injury was medically stable effective November 18, 2004, we conclude the AMA Guides 5th Edition applies to this case. . . .

In Coffey v. Polar Builders, AWCB Decision No. 97-0010 (January 16, 1997), the board reviewed the proper way to derive a rating under the Guides 3rd Edition, which required combining a rating for a specific disorder of the spine with a rating for loss-of-range-of-motion of the same spinal segment (id. at 10-13; see also Bode, Decision No. 93-0113).  

AS 23.30.190 requires using the Guides for determining PPI ratings.  The Guides 6th Edition states:

The emphasis of this edition is on expanding the spectrum of diagnoses recognized in impairment rating.  It is designed to encourage attention to and documentation of functional consequences of the impairment as a part of each physicians detailed history, to clarify and delineate key physical findings, and to underscore essential clinical test results were applicable. . . .

The process of defining impairment or the complexities of human function is not perfect; . . . (Guides at iii).

The Guides 6th Edition reflects adoption of the International Classification of Functioning, Disability, and Health, within which is included the following component:

(1) Body functions and body structures: physiological functions and body parts, respectively; these can vary from the normal state, in terms of loss or deviations, which are referred to as impairments (emphasis in original; Guides at 3).

For its purposes, the Guides further defines impairment as “a significant deviation, loss, or loss of use of any body structure or body function in an individual with a health condition, disorder, or disease (id. at 5).  “Impairments must be rated in accordance with the chapter relevant to the organ or system where the injury primarily arose or were the greatest dysfunction consistent with objectively documented pathology remains. . . .”  A “valid impairment evaluation report based on the Guides must contain the 3-step approach described in section 2.7. . . .”   If “the Guides provides more than one method to rate a particular impairment or condition, the method producing the higher rating must be used. . . .” (id. at 20, Table 2-1, paragraphs 4, 7, and 12; see also, Guides 2.2a, at 21).  Pertaining to its use, the Guides states:

It must be emphasized, however, that even though the Guides is mainly written by medical doctors for medical doctors and others permitted to do impairment evaluations, nonphysician evaluators may analyze an impairment evaluation to determine if it was performed in accordance with the Guides (Guides at 23; see also Guides Corrections at 1).

The Guides explains how multiple factors, including pre-existing injuries to the same body part or function, are considered in determining a PPI rating:

2.5c Apportionment

. . .

In such cases the rating physician may estimate these contributions by first developing the following contingent ratings as based on earlier work (footnote omitted):

(1) A ‘total’ impairment rating (A) (an all-inclusive current rating) is derived irrespective of preexisting and resulting conditions.

(2) A second ‘baseline’ rating (B) is derived that accounts solely for preexisting conditions without associated or aggravating injury.

(3) The final rating (C) is derived in which preexisting conditions are discounted by subtracting the second from the first rating (A-B).

. . .

Using this approach to apportionment requires accurate information and data to determine all impairment ratings both before and after the most recent injury.  If different editions of the Guides have been used, the physician must assess their similarity.  If the basis of the ratings is similar, a subtraction is appropriate.  If the bases of the ratings differ markedly, the physician should evaluate the circumstances and determine whether conversion to the earlier or latest edition of the Guides for both ratings is possible.  The determination should follow the local jurisdiction’s guidelines and consider whichever edition best describes the individual’s impairment.  If no rating was previously assigned, the examiner must use available information to estimate what the rating was before the new injury, and subtract this from the ‘new’ rating as noted earlier.

2.5d Changes in Impairment From Prior Ratings

Although a previous evaluator may have considered a medical impairment to be permanent, unanticipated changes may occur.  The condition may have become worse as a result of aggravation or clinical progression, or it may have improved.  The physician should assess the current state of the impairment according to the criteria in the Guides.  If an individual received an impairment rating from an earlier edition and needs to be reevaluated because of a change in the medical condition, the individual is evaluated according to the latest information pertaining to the condition in the current edition of the Guides.

Valid assessment of a change in the permanent estimate depends on the reliability of the previous estimate and the evidence on which it was based.  If a prior impairment evaluation was not performed, but sufficiently well documented information is available to currently estimate the prior impairment, the assessment would be performed based on the most recent Guides’ criteria.  However, if the information is insufficient to accurately document the change, the physician must explain the basis of a prior determination and should not estimate the change (id. at 25-26).

The Guides explains the method used to calculate a PPI rating for the lumbar spine.  A series of tables, including Tables 17-4, 17-5, 17-6, 17-7, 17-10 and the Net Adjustment Formula are used.  The rater selects the proper diagnosis and places the person in the corresponding class on Table 17-4.  The center number in the class is used as a “default” rating, subject to possible upward or downward adjustment.  The rater then uses “modifiers” found in Table 17-5 Adjustment Grid to move the default rating up or down if appropriate.  If clinical studies such as MRIs were used to make the diagnosis and chose the class, the same studies are not also used as a modifier.  The rater then rates the patient’s functional history and physical examination and assigns a numerical adjustment value to each.  Using the Net Adjustment Formula, the rater then subtracts the class number from the functional history grade modifier, subtracts the class number from the physical examination grade modifier, and adds the results together.  The sum is the net adjustment.  A positive net adjustment of +1 or +2 moves the default rating in the class up an appropriate number of positions, while a negative net adjustment of -1 or -2 moves the default rating down an appropriate number of positions within the class.  Guides at 566-583.

The Guides 6th Edition addresses ejaculation difficulties in several sections, including Table 13-15, Neurogenic Sexual Dysfunction (Guides, Table 13-15, at 338; see also, e.g., page 144).  There are no “modifiers” in the Guides 6th Edition for sexual dysfunction, only ranges of impairment.  The Guides state the impairment for sexual dysfunction may be adjusted for age, and refers to Chapter 7, The Urinary and Reproductive Systems for guidance (Guides 13.7c, at 336).  The Guides allow for adjusting a sexual dysfunction PPI rating up or down 10% based on age and level of sexual function before the injury, but this discretionary adjustment applies only if the patient is not between the ages of 45 to 65 (Guides 7.7, at 143).

“Neurogenic” means: “1. Of nervous-tissue origin. . . .  3. Caused by a dysfunction, trauma, or disease of nerves or the nervous system, as neurogenic shock, neurogenic bladder. . . .” (Blakiston’s, Gould Medical Dictionary, 4th Edition (1979) at 907).

AS 23.30.395.  Definitions.  In this chapter,

. . .

(27) ‘medical stability’ means the date after which further objectively measurable improvement from the effects of the compensable injury is not reasonably expected to result from additional medical care or treatment, notwithstanding the possible need for additional medical care or the possibility of improvement or deterioration resulting from the passage of time; medical stability shall be presumed in the absence of objectively measurable improvement for a period of 45 days; this presumption may be rebutted by clear and convincing evidence; . . . . 

8 AAC 45.112. Witness list.  A witness list must indicate whether the witness will testify in person, by deposition, or telephonically, the witness’s address and phone number, and a brief description of the subject matter and substance of the witness’s expected testimony.  If a witness list is required under 8 AAC 45.065, the witness list must be filed with the board and served upon all parties at least five working days before the hearing.  If a party directed at a prehearing to file a witness list fails to file a witness list as directed or files a witness list that is not in accordance with this section, the board will exclude the party’s witnesses from testifying at the hearing, except that the board will admit and consider 

(1) the testimony of a party. . . . 

8 AAC 45.114. Legal memoranda. Except when the board or its designee determines that unusual and extenuating circumstances exist, legal memoranda must 

(1) be filed and served at least five working days before the hearing, or timely filed and served in accordance with the prehearing ruling if an earlier date was established; . . . .

8 AAC 45.122.  Rating of permanent impairment. (a) The board will give public notice of the addition of the edition of the American Medical Association Guides to the Evaluation of Permanent Impairment and effective date for using the edition by publishing a notice in a newspaper of general circulation in Anchorage, Fairbanks, and Juneau as well as issue a bulletin for the ‘Worker’s Compensation Manual,’ published by the department.

b) It is presumed that the American Medical Association Guides to the Evaluation of Permanent Impairment (AMA) address (sic) the injury. If the board finds the presumption is overcome by clear and convincing evidence and if the permanent impairment cannot, in the board’s opinion, be determined under the AMA guides, then the impairment rating must be based on The State of Minnesota, Department Of Labor and Industry, Permanent Partial Disability Schedule, effective July 1, 1993, or the American Academy of Orthopedic Surgeons Manual for Evaluating Permanent Physical Impairments (AAOS), first edition (1965). If a rating under the Permanent Partial Disability Schedule or the AAOS is not of the whole person, the rating must be converted to a whole person rating under the AMA guides.

c) A rating of zero impairment under AMA guides is a permanent impairment determination and no determination may be made under the Permanent Partial Disability Schedule described in (b) of this section or the AAOS.

8 AAC 45.142.  Interest.  (a)  If compensation is not paid when due, interest must be paid at the rate established in . . . AS 09.30.070(a) for injury that occurred on or after July 1, 2000. . . . 

(b) The employer shall pay the interest

(1) on late-paid time-loss compensation to the employee. . . .

The Alaska Supreme Court explained how interest is calculated and applied in workers’ compensation cases in several decisions.  See Land & Marine Rental Co. v. Rawls, 686 P.2d 1187 (Alaska 1984); Harp v. Arco Alaska, Inc., 831 P.2d 352 (Alaska 1994); Childs v. Copper Valley Electric Association,  860 P.2d 1184 (Alaska 1993).   

8 AAC 45.180.  Costs and attorney’s fees.

. . .


(b) A fee under AS 23.30.145(a) will only be awarded to an attorney licensed to practice law in this or another state.  An attorney seeking a fee from an employer for services performed on behalf of an applicant must apply to the board for approval of the fee; the attorney may submit an application for adjustment of claim or a petition.  An attorney requesting a fee in excess of the statutory minimum in AS 23.30.145(a) must (1) file an affidavit itemizing the hours expended, as well as the extent and character of the work performed, and (2) if a hearing is scheduled, file the affidavit at least three working days before the hearing on the claim for which the services were rendered; at the hearing, the attorney may supplement the affidavit by testifying about the hours expended and the extent and character of the work performed after the affidavit was filed. . . . .

 . . .

(d) The board will award a fee under AS 23.30.145(b) only to an attorney licensed to practice law under the laws of this or another state.

(1) A request for a fee under AS 23.30.145(b) must be verified by an affidavit itemizing the hours expended as well as the extent and character of the work performed. . . .  Failure by the attorney to file the request and affidavit in accordance with this paragraph is considered a waiver of the attorney’s right to recover a reasonable fee in excess of the statutory minimum fee under 
AS 23.30.145(a), if AS 23.30.145(a) is applicable to the claim, unless the board determines that good cause exists to excuse the failure to comply with this section.


(2) In awarding a reasonable fee under AS 23.30.145(b) the board will award a fee reasonably commensurate with the actual work performed and will consider the attorney’s affidavit filed under (1) of this subsection, the nature, length, and complexity of the services performed, the benefits resulting to the compensation beneficiaries from the services, and the amount of benefits involved. . . .

. . .

(f) The board will award an applicant the necessary and reasonable costs. . . .

. . .

(14) fees for the services of a paralegal or law clerk. . . .

8 AAC 45.195. Waiver of procedures.  A procedural requirement in this chapter may be waived or modified by order of the board if manifest injustice to a party would result from a strict application of the regulation.  However, a waiver may not be employed merely to excuse a party from failing to comply with the requirements of law or to permit a party to disregard the requirements of law.

ANALYSIS

1) Was the decision to accept Employer’s late brief and witness list as timely correct?

Employee sought to strike Employer’s witness list and prohibit it from calling any witnesses at hearing.  Employer explained the witness list was one day late because of a simple calendar miscalculation.  The Legislature intends for workers’ compensation claims to be decided on their merits.  AS 23.30.001(2).  Administrative regulations provide organization to the claims process.  Orderly process and procedure, as summary and simple as possible, provides all parties with the right to be heard and a fair hearing.  Regulations require parties to file their witness lists at least five working days before a hearing, if the parties were directed at a prehearing conference to file a witness list.  8 AAC 45.112.  If a party fails to comply with this direction and fails to file a witness list at least five working days prior to hearing, the regulations state the board “will exclude” the party’s witnesses from testifying, with exception of testimony of a party (id.).  

However, this filing regulation should not elevate form over substance.  Another regulation, 8 AAC 45.195 allows discretion from strict application of regulations if manifest injustice to a party would result.  Though a procedural requirement may not be waived merely to excuse a party from failing to comply with the regulation or to permit a party to disregard a procedural requirement, a procedural regulation may be modified to prevent manifest injustice to a party.

Here, Employer filed its witness list one day late, as a result of a calendar miscalculation.  Employee through counsel conceded he was not surprised Employer planned to call Dr. Yodlowski as its witness.  Law Henderson as Employer’s agent is a party and could have testified under the regulation regardless of whether or not his name was on the witness list.  On the other hand, if Employer’s witness list was stricken and Employer was not allowed to call witnesses at hearing, it could not have presented Dr. Yodlowski’s testimony because of a calendaring miscalculation, which caused no prejudice to Employee.  Under these circumstances, modification of the witness list filing procedure was justified as manifest injustice would have inured to Employer had the witness list filing regulation been strictly applied.  Accordingly, the oral decision allowing Employer’s witness list as timely filed was correct, and is memorialized.

Similarly, a regulation directs parties to file their hearing memoranda at least five working days before a scheduled hearing.  8 AAC 45.114.  Generally speaking, hearing briefs from parties are useful to the fact-finder in understanding the parties’ arguments, in citing appropriate legal authority, and in pointing out important documents, as attachments to the briefs.  Again, it is unlikely Employer’s brief contained any arguments Employee did not anticipate.  Had that been the case, Employee would have been given additional time to respond to these arguments, post-hearing.  In this instance, however, the oral decision accepting Employer’s hearing brief one day late was correct, and is memorialized.

2) Is Dr. Barrington’s deposition admissible for any purpose, under any theory?

Employer sought to strike Dr. Barrington’s deposition from the record as an unlawful change in the Employee’s choice of attending physician, or alternately, as an impermissible expert witness in violation of AS 23.30.095(a).  Employee offered three alternate theories authorizing the panel’s reliance on Dr. Barrington’s deposition.  This decision need only reach one of Employee’s theories.

A careful review of the hearing record shows Employee was referred from his original attending physician at a Wasilla Medical Clinic to a specialist.  Thereafter, for purposes of AS 23.30.095(a), these referred physicians became “attending physicians” and referred Employee either back to his original attending physician, back to other referred specialists, or to additional specialists.  Employer contended each time Employee treated with a referred doctor, that doctor became an “attending physician” and therefore became Employee’s choice, or “change” of attending physician.  Employer’s interpretation of this statute does not comport with the Act’s intent.  AS 23.30.095 as amended was designed to end the practice of “doctor shopping,” a procedure where an injured worker or Employer would change physicians as often as necessary until a physician with an opinion to their liking was obtained.  However, the statute expressly states a referral from Employee’s attending physician to a specialist is not considered a change in physician.  Were the statute construed in the manner Employer suggests, the first referral to a specialist would also result in Employee’s first change of attending physician.  This interpretation is not consistent with the statute’s express language, nor is it consistent with the Act’s intent.

While a referred physician may become Employee’s “attending physician,” it is only because Employee saw the specialists on referral from his original attending physician or on referral from another referred doctor.  These physicians do not, however, constitute Employee’s “change” in his choice of an attending physician.  Accordingly, as the record discloses Employee never changed his attending physician, he was free to change his attending physician to Dr. Barrington, which constitutes his “one change in the employee’s choice of attending physician.”  

Employer argues Employee contrived this alternate theory at the last minute just in case his other two theories proved to be without merit.  Employee’s motives aside, he was entitled to raise and argue alternate theories as to why Dr. Barrington’s deposition should be admissible.  Given the hearing record, Employee’s change of attending physician theory has merit.  For these reasons, Dr. Barrington is now Employee’s attending physician for this injury, and Dr. Barrington’s deposition testimony will be admitted as evidence and considered by the panel in this decision.  

The law also states Employee was supposed to give notice of his change to Dr. Barrington within a reasonable time “after first being treated.”  As Dr. Barrington had not yet treated Employee, this provision, which is directory and not mandatory, does not invalidate Employee’s change.  Lastly, Employer also contended Employee’s affidavit of readiness for hearing precluded him from deposing Dr. Barrington after the date the affidavit was filed.  Employee’s timely witness list included Dr. Barrington.  Nothing in the law precluded Employee from deposing Dr. Barrington or calling him as a witness at hearing.  Dr. Barrington’s deposition is admissible evidence.

3) Is Employee entitled to a PPI award?

Employee contends he is entitled to PPI benefits for ratings done for his low back and sexual dysfunction.  Employer contends he is not, as it contends the medical evidence shows Employee has no net PPI for his low back or his sexual dysfunction.  This raises factual questions to which the presumption of compensability analysis applies.  

In the first step of the presumption analysis, and without regard to credibility, Employee successfully raised the presumption his work-related injury caused PPI in the lumbar spine and surgery for his work-related injury caused PPI related to sexual dysfunction.  Employee raised the presumption as to his lumbar spine PPI through the testimony of Dr. Tapper, Dr. Gritzka, Dr. Bald, and Dr. Barrington, all of whom opined he suffered a net PPI in the lumbar spine, as set forth above.  He raised the presumption as to his sexual dysfunction PPI through his and his wife’s testimony Employee had no sexual dysfunction prior to his 2009 lumbar disc replacement surgery, and the testimony of Dr. Tapper, Dr. Gritzka and Dr. Barrington, all of whom stated Employee had a sexual dysfunction PPI rating, as a result of surgical care for his work-related injury, as set forth above.  Based upon these facts, Employee successfully established a “preliminary link” showing his May 30, 2008 work-related injury and treatment for it resulted in ratable PPI to both his lumbar spine and related to sexual dysfunction, and the §120 presumption attaches to Employee’s claim.
In the second step of the presumption analysis, and without regard to credibility, the burden of production shifts to Employer.  Employer successfully rebutted the presumption of compensability as to Employee’s claim his injury resulted in ratable PPI to both his lumbar spine and related to his sexual dysfunction.  Employer overcame the presumption through EME Dr. Yodlowski’s testimony Employee had a net PPI for his lumbar spine of 0%, and SIME Dr. Downey’s opinion Employee had 0% PPI for his sexual dysfunction.

In the third step of the presumption analysis, given Employer successfully rebutted the raised presumption, the presumption drops out.  Employee must prove all elements of his PPI claim by a “preponderance of the evidence.”  

The law requires PPI ratings be done strictly and solely in conformance with the Guides.  This rule applies to past and current PPI ratings, though the edition used may be different.  There is a plethora of varying PPI ratings in the record for Employee’s lumbar spine and sexual dysfunction.  However, this decision may only rely upon a PPI rating if it is done strictly and solely in accordance with the Guides.  Therefore, any PPI rating not so done cannot be relied upon in its entirety.  Past decisions allow the fact-finders to parse a PPI rating from portions of a physician’s rating done in strict and sole conformance with the Guides.  Bode; Popa.  The Guides expressly authorize fact-finders to determine if a PPI rating was done in accordance with the Guides.  Guides at 28.  The PPI ratings for Employee’s lumbar spine are analyzed as follows: 

(1)  Dr. Tapper’s lumbar PPI rating was not done strictly and solely in conformance with the Guides because he did not make an appropriate reduction for any pre-existing PPI resulting from Employee’s 1992 low back surgery, placed Employee in the wrong class, and did not use the required modifiers in deriving his current rating.  Furthermore, Dr. Tapper testified he had never used the Guides 6th Edition previously, so even had he accounted properly for pre-existing impairment or used the required modifiers for his current rating, his lumbar PPI rating opinion would be given very little weight.  

(2)  Similarly, Dr. Bald’s lumbar spine PPI rating was not done strictly and solely in conformance with the Guides because he too failed to properly make any reduction for pre-existing PPI, placed Employee in the wrong class, and did not use the required modifiers for his current estimate.  His lumbar PPI rating opinion will be given very little weight.

(3)  Likewise, Dr. Gritzka conceded he did not strictly follow the Guides because he disagrees with them, and he placed Employee in the wrong class.  Dr. Gritzka opined it would be inappropriate to try to reduce any current PPI for Employee’s lumbar spine by any pre-existing PPI from his 1992 surgery.  Furthermore, he declined to apply the modifiers, stating they were “silly.”  Contrary to the Guides’ definitions, Dr. Gritzka opined under the Guides the hypogastric nerve damage could be called a “radiculopathy.”  But Employee’s buttock pain does not meet the Guides’ definition of “radiculopathy.”  For purposes of rating PPI in the spine, “radiculopathy” in the Guides clearly refers to dermatomal patterns related to some form of spinal nerve root irritation.  As the hypogastric plexus is not a spinal nerve root, altered functions in the reproductive organs from its damage cannot be termed a radiculopathy.  Similarly, during no EME or SIME rating examination did Employee ever exhibit clinical signs of a radiculopathy.  Dr. Tapper’s PPI rating examination noted some vague, bilateral muscle weakness, imperceptible to Employee, but Dr. Tapper could not identify for certain which, if any, spinal nerve root caused this finding.  No other examining physician ever found any sign of a radiculopathy.  Consequently, Dr. Gritzka’s lumbar PPI rating opinion will be given very little weight.

(4)  Dr. Barrington also failed to strictly apply the Guides in his lumbar rating because he thought it was next to impossible to derive a pre-existing impairment from the 1992 surgery, placed Employee in the wrong class, and as will be discussed below misapplied the required modifiers.  Consequently, as none of these PPI ratings for the lumbar spine were done strictly and solely in conformance with the Guides, none of them can be given much weight.

(5)  Dr. Yodlowski’s explanation for how the Guides apply in Employee’s case, and how the modifiers are used, generally comports with the Guides’ protocol.  Because Employee lacks any residual radiculopathy, as defined in the Guides, he cannot fit into Class 2 or 3, and is limited to Class 1 on the Lumbar Spine Regional Grid as amended by the Guides Corrections.  Given Employee’s normal physical examination and functional history at the time of all ratings, except for Dr. Tapper’s discussed above, Employee’s grade modifiers are “0” and “0.”  Subtracting Class 1 from 0 for his normal physical examination equals -1, and subtracting Class 1 from 0 for his normal functional history equals -1.  As clinical studies were used to place Employee in Class 1 to begin with, “Clinical Studies” is not used as a modifier.  Net Adjustment Formula, Guides at 582.  Adding -1 and -1 equals -2.  Employee’s default 7% PPI rating under the grid is therefore reduced by two positions on the Regional Grid, or in this case 2% to result in a 5% current, total PPI rating for the lumbar spine.  Guides Table 17-6; 17-7; and 17-10.  Because it is the most consistent with the Guides 6th Edition, Dr. Yodlowski’s PPI rating is given greater weight.  Employee’s total, current, lumbar PPI rating is 5%.  

Though Dr. Yodlowski incorrectly states the 6th Edition must be used to determine any impairment Employee had in 1992, her error makes no difference in the outcome of this issue.  The Guides do not state which edition is used to reduce a current PPI rating by a previous PPI when there was no previous rating performed.  Section 2.5c and 2.5d on pages 25-26 of the Guides refer to two different situations.  Section 2.5c explains a rater must first obtain a total impairment rating irrespective of pre-existing and resulting conditions.  A second baseline rating is then derived accounting solely for pre-existing conditions.  The final rating is obtained by subtracting the second, baseline rating from the total rating.  As Employee correctly points out, this approach requires accurate “information and data” to determine all impairment ratings both before and after the subject injury.  

The Guides then explains in section 2.5d how ratings are reconciled if different Guides editions have been used.  If the pre- and post-injury “ratings” differ markedly, the rater determines whether conversion to the earlier or later Guides edition for both ratings is possible.  The Guides next states the determination should follow the “local jurisdiction’s guidelines.”  

In this case, there are no medical records pertaining to Employee’s 1991 or 1992 low back injury, and the surgery Employee had in 1992.  Nevertheless, Employee testified he had low back surgery in 1992.  There is no evidence as to the precise date.  But no one disputes these facts.  Thus, the only “information and data” available about Employee’s pre-existing lumbar condition and surgery is his testimony, repeated in several later medical records, that he had low back surgery in 1992.  This is “accurate” information concerning Employee’s prior low back surgery.  Therefore, a reasonable inference from this information and data is that at some point in 1992 Employee had low back surgery.  The latest date Employee could have had low back surgery in 1992 would have been December 31, 1992.  

By Alaska law, Employee’s 1991 or 1992 Utah injury and its resultant surgery would have been medically stable within 45 days of the latest date he could have had it, December 31, 1992, absent clear and convincing evidence to the contrary.  As there is no other evidence, much less clear and convincing evidence, Employee’s 1991 or 1992 low back injury necessarily was medically stable by February 14, 1993.

The referenced “local jurisdiction’s guidelines” in the Guides include the long-standing practice of rating an impairment by using the Guides edition in effect at the time the ratable injury is “medically stable.”  In this case, decisional law requires use of the Guides 3rd Edition to rate Employee’s pre-existing lumbar PPI.  Sellers.  Employee contends, and some of the physicians opined, it was not possible to fashion a PPI rating for Employee’s 1992 impairment because there were no medical records from which to derive sufficient information.  This is not correct.  Under the Guides 3rd Edition an injured worker was entitled to a PPI rating solely because he suffered an intervertebral disk or other soft tissue lesion, which was surgically treated with no residuals.  In such cases under the Guides 3rd Edition, Employee would be entitled to an 8% PPI rating, regardless of any other measurements, records, or information.  As 8% is greater than 5% and 5% must be reduced by the pre-existing 8%, Employee is left with a net PPI rating for his lumbar spine resulting from the May 30, 2008 injury of 0%.  His claim for the PPI for his lumbar spine will be denied.

Employee and some of the medical experts argue this result is absurd given Employee had two post-injury lumbar surgeries.  However, the Guides 6th Edition represents a paradigm shift in impairment ratings and focuses on function rather than diagnoses.  As reflected in the Regional Spine Grids, above, the Guides were corrected on at least one occasion to delete “with or without” radiculopathy on Table 17-4, Class 3.  Class 2 and Class 3 both now require a finding of residual radiculopathy as defined in the Guides at the clinically appropriate level, at the time of the rating examination.  Without a radiculopathy finding, Employee is relegated to Class 1.  If a party is displeased with this shift and the result, their solution lies with the legislature and the administrative rule-making process, which currently mandate use of the newest Guides edition soon after it is published.  The law requires this decision be based upon the Guides 6th Edition, which results in 0% PPI for Employee’s lumbar spine under these facts.

Employee also claims PPI for sexual dysfunction based upon Dr. Tappers’, Dr. Gritzka’s and Dr. Barrington’s ratings.  Employer contends Employee has no PPI for his sexual dysfunction because SIME physician Dr. Downey stated he had 0% PPI for this condition, and SIME Dr. Gritzka deferred to Dr. Downey’s opinion.  

There is little doubt Employee has neurogenic sexual dysfunction as the direct result of his disk replacement surgery.  This surgery damaged the friable nerves affecting Employee’s reproductive organs.  Essentially all medical experts agreed on this point.  The Guides defines impairment as a significant deviation of, or loss of use of a body function in an individual with a health condition or disorder.  Guides at 5.  There can be little debate retrograde ejaculation represents a significant deviation of Employee’s ejaculatory function.  Ejaculate normally exits the body through the penis to the “outside world,” as Dr. Downey put it.  Employee now has a permanent condition in which his ejaculate goes in the opposite direction into his bladder.  He has lost this pleasurable sensation, permanently.  As this disorder is caused by damage to the hypogastric plexus nerves, it is, by definition, neurogenic.
Rating neurogenic sexual dysfunction under the Guides 6th Edition, Table 13-15, is fairly straightforward (Gritzka; Barrington).  This decision cannot overlook the appropriate rating table, even though SIME Dr. Downey overlooked it.  There are four impairment classes but no modifiers.  The only modification expressly stated in the Guides is an adjustment for age.  However, because Employee is neither under 30 nor older than 65 years of age, there is no age adjustment according to Chapter 7 of the Guides.  Substantial evidence in the record shows Employee has otherwise normal sexual functioning but has “difficulty with ejaculation” in that he suffers from retrograde ejaculation.  In this regard, there are four PPI ratings, analyzed in order: 

(1)  Dr. Tapper’s 5% PPI rating for neurogenic sexual dysfunction is given less weight, though it is done strictly and solely pursuant to the Guides, Table 13-15.  His rating is given less weight because he gives no explanation for how he calculated a 5% PPI rating for Employee’s sexual dysfunction.  Furthermore, his 5% PPI rating is significantly higher than Dr. Gritzka’s and Dr. Barrington’s 3% PPI rating for the same condition.  Dr. Tapper’s rating fails to consider Employee’s sexual dysfunction is limited to retrograde ejaculation, yet places him at the highest end of the class.

(2)  Dr. Downey’s 0% rating is given no weight because his opinion the Guides do not address ejaculation is simply incorrect.  His opinion also contradicts the regulatory presumption the Guides address Employee’s sexual dysfunction.  8 AAC 45.122(b).  Dr. Downey’s rating focused on the lack of loss of an organ and Employee’s previous vasectomy and infertility as the basis for his 0% rating.  By contrast, Table 13-15 clearly describes Employee’s neurogenic sexual dysfunction including his difficulty with ejaculation.  Dr. Tapper, Dr. Gritzka and Dr. Barrington all relied upon this table.  Furthermore, Dr. Downey’s opinion is conclusory and cites to no chapters, sections, or tables in the Guides, much less the correct table.

(3)  Dr. Gritzka’s 3% PPI rating for sexual dysfunction is given some weight.  Though he initially deferred to a urologist if the urologist had a different rating, Dr. Gritzka noted he could read the Guides and determine Employee’s retrograde ejaculation fit into Table 13-15 as a neurogenic sexual dysfunction.  Though Dr. Gritzka gives little analysis, as 3% is in the middle of a Class 1 impairment for this condition, and Employee has otherwise normal sexual functioning, Dr. Gritzka’s selection of 3% is reasonable and in conformance with the Guides.  

Employer contends this decision cannot rely upon Dr. Gritzka because he deferred to Dr. Downey who rated this urological condition at 0%.  However, as already discussed, the record shows Dr. Downey did not perform the PPI rating for Employee’s neurogenic sexual dysfunction properly or strictly and solely in conformance with the Guides.  Therefore, Dr. Gritzka’s deference to Dr. Downey is immaterial as Dr. Downey’s opinion cannot be relied upon under 
AS 23.30.190.

(4)  Lastly, Dr. Barrington’s 3% PPI rating agrees with Dr. Gritzka’s rating and is given some weight.  He acknowledged Dr. Gritzka appeared to aim for the midpoint in Class 1, which is reasonable given Employee’s otherwise normal sexual functioning.  Dr. Barrington expressly did not defer to Dr. Downey, as he correctly recognized Dr. Downey did not perform the PPI rating according to the Guides.  As Dr. Barrington’s rating also comports with Table 13-15, and is in strict and sole conformance with the Guides, it is reasonable and supported by substantial evidence in the record.  

The weight of medical evidence on this part of Employee’s PPI claim supports a 3% PPI rating.  As there is no evidence Employee had retrograde ejaculation or neurogenic sexual dysfunction prior to his disc replacement surgery in 2009, there is no basis in fact or law to reduce the 3% PPI rating for Employee’s sexual dysfunction by a pre-existing PPI for the same condition.  Accordingly, the weight of the admissible evidence preponderates in favor of a 3% PPI rating for Employee’s retrograde ejaculation and ratable neurogenic sexual dysfunction.  Employee will be awarded 3% PPI for this condition, for a total of 3% PPI for his work related injury and its sequelae.

4) Is Employee entitled to TTD for days spent attending EME or SIME appointments?

Employee seeks TTD for days he lost from work as a result of attending Employer’s medical evaluations or SIME appointments.  Employer contends Employee is not entitled to these benefits as he cannot obtain TTD after the date of medical stability, and because Employer has a policy for compensating injured employees with pay or leave for attending Employer required medical evaluations.  

Employee seeks TTD for the following dates of doctor visits: April 18, 2009, February 5, 2010, June 8, 2010, February 11, 2011, and April 27, 2011.  Employee was medically stable when examined by SIME Dr. Tapper on February 5, 2010.  The law states Employee cannot obtain TTD after the date of medical stability.  As the last three days for which Employee seeks TTD are all after the date of medical stability, by law he is not entitled to TTD for those three days.  His claim for TTD for these dates will be denied.

As for the April 18, 2009, and February 5, 2010 visits, Employee relies upon prior precedent for his TTD request.  This decision adopts the reasoning and holding from Johnson, above.  As Employee was not able to work because of a required EME with Dr. Bald on April 18, 2009, and a required SIME with Dr. Tapper on February 5, 2010, and he was not yet medically stable, he is entitled to TTD for those dates.  The fact Employer has another policy through its employment contract with Employee to compensate missed work through pay or leave replacement is immaterial, and does not affect his rights under the Act.  His TTD request for April 18, 2009, and February 5, 2010, will be granted.  Any duplicative rights or adjustments resulting from Employer’s internal personnel policies can be addressed by the parties through their collective bargaining agreement.

5) Is Employee entitled to an award of interest?

The law requires an interest award to compensate for the time value of money.  Employee is entitled to interest on his previously controverted 3% PPI from the earliest date of this rating, and on TTD for April 18, 2009, and February 5, 2010.  
6) Is Employee entitled to an award of fees and costs?

Employee seeks an award of reasonable, actual attorney’s fees pursuant to AS 23.30.145, but does not specify which subsection he relies upon.  Employer objects, claims Employee’s fees are “outrageous” and argues the fee request should be analyzed under Harnish, and AS 23.30.145, which it says requires fee awards be reasonable.  

Harnish involved a case in which the employer did not controvert the employee’s claim.  In the instant case, Employer filed a timely controversion notice denying liability for all but local transportation expenses.  Employer also controverted PPI after Hanson I.  Accordingly, since Harnish is distinguishable on its facts from this case, its discussion of AS 23.30.145(b) is limited to the facts, and it does not mention or discuss 8 AAC 45.180, but gives good general guidance.  Harnish identifies two elements for a fee award under §145(b) when the employer has not controverted a workers’ compensation “claim”: 1) the employer “otherwise resisted” payment of benefits, and 2) the claimant “employed an attorney in the successful prosecution of the claim” (Harnish, 160 P.3d 146 at 153).  

AS 23.30.145(b) applies when an employer “fails to file timely notice of controversy,” “controversy” not being a term of art in the Act or the case law, but Harnish fails to discuss whether §145(b) applies if an employer files a timely notice of controversion after an employee filed a “claim.”  AS 23.30.145(b) also applies if an employer “fails to pay” medical or other benefits within 15 days of the date they become due, and applies if the employer “otherwise resists” paying compensation.  Harnish, because of its facts, does not stand for the idea an injured worker may not seek and obtain fees under AS 23.30.145(b) in a case in which the employer timely controverted a workers’ compensation “claim” and the employee’s attorney successfully prosecuted the case.  Furthermore, decisional law supports an award of actual fee under both §145(a) and §145(b).  Ford.  Regulations 8 AAC 45.180(b)(1-2) and (d)(1-2) referencing both §145 subsections are very similar and both refer to an injured worker’s counsel’s right to seek “a fee in excess of the statutory minimum” under each §145 subsection. 

Accordingly, Employee’s fee request is evaluated under §145(b) and 8 AAC 45.180(d)(2).  The result, would however, be the same if analyzed under §145(a) and 8 AAC 45.180(b).  This remaining part of Employee’s claim by its nature involves varied medical and legal theories.  It required two additional SIMEs after Hanson I.  Employee’s medical and legal issues are complex and varied in nature, requiring similar legal services, particularly in medical depositions.  The issues involve complicated interplay of preexisting conditions, prior lumbar surgery at one of the same levels involved in the instant claim, a sexual dysfunction, gaps in the medical evidence involving PPI, and multiple post-injury surgeries.  The amount of benefits at stake was considerable as PPI ratings ranged from 0% up to at least 27%.  Because Employee prevailed on the primary PPI issue he is entitled to $5,310.00; he is also entitled to two day’s TTD, and interest on both awards.  Though less than the highest amount Employee sought, this is a relatively significant present benefit for Employee and is the result of his attorney’s efforts.  

Employer has not convinced the panel any of Employee’s paralegal’s fees (which are actually “costs” pursuant to 8 AAC 45.180(f)(14)), were unreasonable, duplicative and unnecessary.  It is not uncommon for an attorney and a paralegal to work on the same project or issue at the same time.  In essence, such practice results in two people concurrently reviewing a file or performing legal research, though gleaning different information, and billing for their services at different hourly rates.  Such practice saves time and money, as the paralegal bills at a substantially lower rate than the attorney, who without the paralegal’s assistance would likely spend more time researching or reviewing the file at a higher hourly rate.  Employer’s other arguments have no merit because they mirror those the Alaska Supreme Court rejected in Cowgill. 

In reviewing Employee’s attorney’s fee affidavits, experience, judgment, observations and inferences drawn from all of the above show his services appear reasonably commensurate with the actual work performed given the nature, length, and complexity of the services performed, and the actual and potential benefits resulting to Employee from the services.  The attorney’s and his paralegal’s hourly rates are not unlike or inconsistent with those seen in other cases with similarly experienced legal representatives.  The fees he seeks are reasonable given the test set forth in 8 AAC 45.180, Alaska Supreme Court case law, and the present results for Employee as discussed in this decision.  Employee already adjusted his other costs in response to Employer’s objections.  Accordingly, Employee’s attorney will be awarded $26,911.50 in attorney’s fees, $6,220.50 in paralegal costs, and $2,652.40 in other costs.
CONCLUSIONS OF LAW
1) The decision to accept Employer’s late brief and witness list as timely was correct.

2) Dr. Barrington’s deposition is admissible for any purpose.

3) Employee is entitled to a PPI award.

4) Employee is entitled to TTD for two days spent attending an EME and SIME appointment.

5) Employee is entitled to an award of interest.

6) Employee is entitled to an award of fees and costs.


ORDER

1) The oral order allowing Employer’s untimely brief and witness list as timely is memorialized.

2) Dr. Barrington’s deposition is admissible for any purpose.

3) Employee’s claim for additional PPI is granted.  

4) Employer shall pay Employee 3% PPI for his sexual dysfunction in accordance with this decision.

5) Employee’s claim for TTD for April 18, 2009, when he attended an EME and February 5, 2010, when he attended an SIME is granted.  

6) Employer shall pay Employee TTD for April 18, 2009, and February 5, 2010, in accordance with this decision.

7) Employee’s claim for TTD for all other dates when he attended an EME or SIME is denied.

8) Employer shall pay Employee interest in conformance with this decision.  

9) Employer shall pay Employee $26,911.50 in attorney’s fees, $6,220.50 in paralegal expenses, and $2,652.40 in costs.
Dated in Anchorage, Alaska on February 21, 2012.
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APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127.

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of BRAD J. HANSON Employee / applicant v. MUNICIPALITY OF ANCHORAGE, Employer; ANCHORAGE, MUNICIPALITY OF, insurer / defendants; Case No. 200808717; dated and filed in the office of the Alaska Workers’ Compensation Board in Anchorage, Alaska, on February 21, 2012.
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