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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	RYAN L. BENEDICT, 

                                                  Employee

                                                   v. 

DAVIS MANAGEMENT, INC.

                                                  Employer,

                                                   and 

ALASKA WORKERS’ COMPENSATION BENEFITS GUARANTY FUND,

                                                 Defendants.
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)
	FINAL DECISION AND ORDER

AWCB Case No.  201113189
AWCB Decision No. 12-0135
Filed with AWCB Anchorage, Alaska

on August 7, 2012


Ryan L. Benedict’s (Employee) claim was heard June 19, 2012 in Anchorage, Alaska.  Attorney Burt Mason appeared and represented Employee.  Daryl Davis appeared and represented Davis Management, Inc. (Employer) and testified for Employer.  Velma Thomas appeared telephonically representing the Alaska Workers’ Compensation Benefits Guaranty Fund (Fund) and testified for the Fund.  Employee appeared and testified.  Iris Mocan testified on behalf of Employee, and Joanne Pride testified on behalf of the Fund.  The record closed at the hearing’s conclusion on June 19, 2012.   

ISSUES
Employee contends he injured his lower back while working for Employer on August 9, 2011, and he is entitled to benefits under the Act, including attorney fees.  Employer contends Employee’s injury did not happen at work, and he is, therefore, not entitled to benefits.  

1.
Was Employee injured in the course of his employment on August 9, 2011, entitling him to benefits under the Act?

Employee contends he is entitled to attorney fees.  Employer contends that as Employee is not entitled to any benefits, he is not entitled to attorney fees.  Other specific benefits to which Employee might be entitled under the Act were not addressed.    

2.
Is Employee entitled to attorney fees?

Employee contends the Fund is liable to him for benefits.  Employer took no position on the Fund’s liability.  The Fund, in addition to relying on Employer’s defense, contends the prerequisites to its liability have not been met.

3.
Is the Fund liable to Employee for benefits?

FINDINGS OF FACT

The following findings of fact and factual conclusions are established by a preponderance of the evidence:

1. During the summer of 2011, Employee worked for Employer at a Chevron station in Palmer, Alaska.  (Benedict, Davis).  Employee served as a cashier, accepting customer payment for fuel, soft drinks, snacks, and other sundries.  (Benedict).  In addition to his in-store cashier duties, Employee dispensed propane, filling customers’ tanks.  (Id.).  

2. On August 9, 2011, Employee was dispensing propane into two tanks in a customer’s fifth-wheel camp trailer.  The tanks were located behind a door beneath the tongue or overhang of the trailer and required Employee to squat to access them.  It took Employee from 15 to 20 minutes to access and fill both tanks.  (Id.).

3. When Employee stood after filling the tanks, he experienced significant back pain that radiated down his legs, particularly his left leg.  His legs shook, and customers asked if he was okay.  He completed his shift and went home.  (Id.).  

4. Iris Mocan, who lived with Employee in August 2011, testified that when Employee came home from work he was experiencing bad back pain and he explained he had hurt his back while filling propane for a customer who was in a rush.  (Mocan).  

5. Mr. Davis testified that employees had been instructed to tell customers to remove the tanks from vehicles before filling them.  (Davis). 

6. Employer’s workers’ compensation insurance had lapsed and Employer was uninsured on August 9, 2011.  (Davis).  

7. Because he was still suffering from extreme pain, on August 11, 2011, Employee went to the emergency room at Mat-Su Regional Medical Center(Mat-Su Regional).  When he said he had hurt his back at work, hospital personnel told him it was a workers’ compensation claim.  (Benedict).  Employee was prescribed prednisone and Percocet and instructed not to engage in any heavy lifting or twisting.  (Mat-Su Regional Discharge Instructions, August 11, 2011).  He was also instructed to follow up with a family practitioner in four to five days.  (Id.).  The hospital release Employee to work, but limited from twisting or lifting more than five pounds.  (Mat-Su Regional Prescription, August 11, 2011).  

8. After his discharge, Employee called Steve Creighton, his manager, and told him he had gone to the emergency room, and informed him of the work restrictions.  Employee also informed Mr. Creighton that Mat-Su Regional d told him it was a workers’ compensation claim.  Employee credibly testified that Mr. Creighton told him there was no light-duty work available, but to try to come to work anyway.  Mr. Creighton also told him he had only 24 hours to report a work injury, and because he had not done do it was too late.  (Benedict).  

9. Because he was told he had no workers’ compensation coverage and could not afford to pay the doctor, Employee did not follow up with the doctor as directed in his discharge instructions.  (Id.).  

10. On August 31, 2011, Employee filed a Report of Occupational Injury or Illness stating he had ongoing back pain as a result of having to crouch in an awkward position to fill propane tanks on a camper.  (Report of Injury, August 16, 2011).  

11. Because of continuing pain, Employee returned to Mat-Su Regional on November 30, 2011.  An MRI revealed Employee had an “extra” vertebra, designated L6.  The MRI showed mild degenerative disc disease at the L5-6 level with a bulging disc and slight encroachment on the L6 nerve root.  There was a rudimentary disc at the L6-S1 level, which showed a small annular tear and bulging with minimal nerve root encroachment.  (Mat-Su Regional Radiology Report, November 30, 2011.)  

12. Employee returned to the emergency room on December 5, 2011, and on discharge was instructed to follow up within three days and given the names of an orthopedist, neurosurgeon, and general practitioner.  (Mat-Su Regional Discharge Instructions, December 5, 2011).

13. Employee testified that the last time he saw a doctor at the emergency room, they would not give him a work release and told him to see a specialist.  (Benedict).  

14. Employee has not returned to work.  He continues to experience lower back pain with “electrical pain” shooting down his leg, has trouble walking, and his leg “collapses.”  Employee has no car, but on “good days” he can ride his bicycle a short distance to the store and back although he is unable to prepare dinner after doing so.  (Id.).  

15. Mr. Davis was out of state on August 9, 2011, but stated the manager, Mr. Creighton, would have offered Employee light-duty work.  Mr. Davis testified Employee declined the offer of light-duty work and abandoned his job.  .  Mr. Davis stated video of Employee taken after the injury occurred on August 9th showed him moving without apparent pain, but the video was not produced or offered as evidence.  Mr. Davis stated another employee had told him that Employee wanted to go to a party the night of the injury.  (Davis). Employer did not call either Mr. Creighton or the unidentified other employee as witnesses.  (Record).  

16. On December 1, 2011, Employee filed a workers’ compensation claim seeking past and future medical care and transportation, temporary total disability, permanent partial impairment, reemployment benefits, interest, and attorney fees and costs.  (Claim, November 30, 2011). On December 1, 2011, Employee also filed a petition alleging Employer was uninsured for workers’ compensation liability and seeking to join the Fund.  (Petition, November 29, 2011).  

17. On December 20, 2011, the Fund filed an answer to Employee’s claim alleging the prerequisites to its liability had not been met.  (Answer, December 19, 2011). 

18. At a prehearing conference on February 8, 2012, Mr. Davis acknowledged that Employee was an employee, but disputed that the injury occurred at work.  The parties agreed to a hearing on three issues: First, whether Employee had suffered a compensable injury.  Second, whether Employee is entitled to attorney fees.  Third, whether the Fund is liable for benefits to Employee.  (Prehearing Conference Summary, February 8, 2012).  

19. Neither Employer nor the Fund filed a Notice of Controversion.  (Record)/

20. Employer has not paid any of Employee’s medical costs or other benefits.  (Benedict). 

21. On June 12, 2012, Employee’s attorney filed a fee affidavit detailing 20.2 hours at $350.00 per hour.  At hearing, Employee’s attorney filed a supplemental fee affidavit for 2 more hours, and orally supplemented the request with 2 additional hours for the hearing, again at $350.00 per hour.  The total fees requested are $8,470.00 for 24.2 hours.  (Fee Affidavits, record).  Neither Employer nor the Fund objected to either the rate charged or the hours incurred by Employee’s attorney. 

PRINCIPLES OF LAW

AS 23.30.001. Intent of the legislature and construction of chapter.
It is the intent of the legislature that

(1) this chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this chapter;

(2) workers’ compensation cases shall be decided on their merits except where otherwise provided by statute;

. . .

(4) hearings in workers’ compensation cases shall be impartial and fair to all parties and that all parties shall be afforded due process and an opportunity to be heard and for their arguments and evidence to be fairly considered.

The board may base its decision not only on direct testimony, medical findings, and other tangible evidence, but also on the board’s “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.”  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533-34 (Alaska 1987).

AS 23.30.010. Coverage.

(a) Except as provided in (b) of this section, compensation or benefits are payable under this chapter for disability or death or the need for medical treatment of an employee if the disability or death of the employee or the employee's need for medical treatment arose out of and in the course of the employment.  To establish a presumption under AS 23.30.120(a)(1) that the disability or death or the need for medical treatment arose out of and in the course of the employment, the employee must establish a causal link between the employment and the disability or death or the need for medical treatment. A presumption may be rebutted by a demonstration of substantial evidence that the death or disability or the need for medical treatment did not arise out of and in the course of the employment. When determining whether or not the death or disability or need for medical treatment arose out of and in the course of the employment, the board must evaluate the relative contribution of different causes of the disability or death or the need for medical treatment. Compensation or benefits under this chapter are payable for the disability or death or the need for medical treatment if, in relation to other causes, the employment is the substantial cause of the disability or death or need for medical treatment.
Under the Alaska Workers’ Compensation Act, coverage is established by work connection, meaning the injury must have “arisen out of” and “in the course of” employment.  If an accidental injury is connected with any of the incidents of one’s employment, then the injury both would “arise out of” and be “in the course of” employment.  The “arising out of” and the “in the course of” tests should not be kept in separate compartments but should be merged into a single concept of “work connection.”  Northern Corp. v. Saari, 409 P.2d 845, 846 (Alaska 1966).

AS 23.30.075. Employer's liability to pay.

(a) An employer under this chapter, unless exempted, shall either insure and keep insured for the employer's liability under this chapter in an insurance company or association duly authorized to transact the business of workers' compensation insurance in this state, or shall furnish the division satisfactory proof of the employer's financial ability to pay directly the compensation provided for. 

AS 23.30.082. Workers' compensation benefits guaranty fund.

. . . .

(c) Subject to the provisions of this section, an employee employed by an employer who fails to meet the requirements of AS 23.30.075 and who fails to pay compensation and benefits due to the employee under this chapter may file a claim for payment by the fund. In order to be eligible for payment, the claim form must be filed within the same time, and in the same manner, as a workers' compensation claim. The fund may assert the same defenses as an insured employer under this chapter.

The Fund is not liable for payment of compensation or benefits until three conditions are satisfied: 1) the employer fails to pay compensation or benefits, 2) a claim for payment by the Fund is filed, and 3) the employer has no defenses that the Fund can assert.  Workers' Comp. Benefits Guaranty Fund v. West, AWCAC Decision No. 145 (Jan. 20, 2011) at 19.  

AS 23.30.095. Medical treatments, services, and examinations.

(a) The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires, not exceeding two years from and after the date of injury to the employee.  . . .  It shall be additionally provided that, if continued treatment or care or both beyond the two-year period is indicated, the injured employee has the right of review by the board.  The board may authorize continued treatment or care or both as the process of recovery may require.  

. . . 

(e) The employee shall, after an injury, at reasonable times during the continuance of the disability, if requested by the employer or when ordered by the board, submit to an examination by a physician or surgeon of the employer's choice authorized to practice medicine under the laws of the jurisdiction in which the examination occurs, furnished and paid for by the employer.  . . . .

AS 23.30.097. Fees for medical treatment and services.

. . . .

(d) An employer shall pay an employee's bills for medical treatment under this chapter, excluding prescription charges or transportation for medical treatment, within 30 days after the date that the employer receives the provider's bill or a completed report as required by AS 23.30.095(c), whichever is later.

AS 23.30.120. Presumptions.

(a) In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that

[image: image1](1) the claim comes within the provisions of this chapter; . . . .

Under AS 23.30.120(a)(1), benefits sought by an injured worker are presumed to be compensable.  Meek v. Unocal Corp., 914 P.2d 1276, 1279 (Alaska 1996).  The presumption is applicable to any claim for compensation under the workers’ compensation statute, including medical benefits.  Id.  

Application of the presumption involves a three-step analysis.  To attach the presumption of compensability, an employee must first establish a "preliminary link" between his or her injury and the employment. See, e.g., Tolbert v. Alascom, Inc., 973 P.2d 603, 610 (Alaska 1999).  Medical evidence may be needed to attach the presumption of compensability in a complex medical case.  Burgess Constr. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981).  In less complex cases, lay evidence may be sufficiently probative to establish the link. VECO, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  The employee need only adduce “some,” “minimal” relevant evidence establishing a “preliminary link” between the claim and the employment.  Cheeks v. Wismer & Becker/G.S. Atkinson, J.V., 742 P.2d 239, 244 (Alaska 1987).  “In making the preliminary link determination, the Board may not concern itself with the witnesses' credibility.” Excursion Inlet Packing Co. v. Ugale, 92 P.3d 413, 417 (Alaska 2004).  

If the employee establishes the preliminary link, then “if the employer can present substantial evidence that demonstrates that a cause other than employment played a greater role in causing the [need for medical treatment], etc., the presumption is rebutted.”  Runstrom v. Alaska Native Medical Center, Alaska Workers’ Comp. App. Comm’n Dec. No. 150, 7 (Mar. 25, 2011).  “Substantial evidence” is the amount of relevant evidence a reasonable mind might accept as adequate to support a conclusion.  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  Because the employer’s evidence is considered by itself and not weighed at this step, credibility is not examined at this point.  Veco, Inc. v. Wolfer, 693 P.2d 865, 869-870 (Alaska 1985).  If the presumption is raised and not rebutted, the Employee need produce no further evidence and the Employee prevails solely on the raised but un-rebutted presumption. Williams v. State, 938 P.2d 1065 (Alaska 1997).  “If the employer rebuts the presumption, it drops out, and the employee must prove, by a preponderance of the evidence, that in relation to other causes, employment was the substantial cause of the disability, need for medical treatment, etc.  Should the employee meet this burden, compensation or benefits are payable.”  Runstrom at 8.  

AS 23.30.122.  Credibility of witnesses.  

The board has the sole power to determine the credibility of a witness.  A finding by the board concerning the weight to be accorded a witness’s testimony, including medical testimony and reports, is conclusive even if the evidence is conflicting or susceptible to contrary conclusions.  The findings of the board are subject to the same standard of review as a jury’s finding in a civil action.

AS 23.30.145. Attorney fees.

(a) Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 percent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 percent of all sums in excess of $1,000 of compensation. When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded.  When the board advises that a claim has not been controverted, but further advises that bona fide legal services have been rendered in respect to the claim, then the board shall direct the payment of the fees out of the compensation awarded.  In determining the amount of fees the board shall take into consideration the nature, length, and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries.

(b) If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including reasonable attorney fees. The award is in addition to the compensation or medical and related benefits ordered.

In Harnish Group, Inc. v. Moore, 160 P.3d 146, 150-51 (Alaska 2007), the Supreme Court explained fee awards under AS 23.30.145(a) and (b):

Subsection (a) authorizes the Board to award attorney’s fees as a percentage of the amount of benefits awarded to an employee when an employer controverts a claim.  . . .  In contrast, subsection (b) requires an employer to pay reasonable attorney’s fees when the employer “otherwise resists” payment of compensation and the employee’s attorney successfully prosecutes his claim.

Attorney fees in workers’ compensation cases should be fully compensatory and reasonable so injured workers have competent counsel available to them.  Cortay v. Silver Bay Logging, 787 P.2d 103, 108 (Alaska 1990).

8 AAC 45.177. Claims against the workers' compensation benefits guaranty fund 

. . . .

(c) A workers' compensation claim shall be filed against the fund within the same time and in the same manner as a claim filed against the employer in accordance with AS 23.30.105 , AS 23.30.110 , and 8 AAC 45.050. The division shall serve the claim upon the fund's administrator and advise the parties that copies of all future documents filed with the division are also to be served upon the fund's administrator. 

(d) The fund is subject to the same claim procedures under the Act as all other parties. 

(e) The fund may not be obligated to pay the injured worker's claim unless the 

(1) employee and employer stipulate to the facts of the case, including that the employee's claim is compensable, which has the effect of an order under 8 AAC 45.050(f), or the board issues a determination and award of compensation; and 

(2) the employer defaults upon the payment of compensation for a period of 30 days after the compensation is due. 

(f) In case of default by the employer in the payment of compensation due under an award and payment of the awarded compensation by the fund, the board shall issue a supplementary order of default.  The fund shall be subrogated to all the rights of the employee and may pursue collection of the defaulted payments under AS 23.30.170.

ANALYSIS


1.Was Employee injured in the course of his employment on August 9, 2011, entitling him to benefits under the Act?

Employer concedes Employee was its employee, but argues he did not injure his back at work on August 9, 2011.  The presumption analysis under AS 23.30.120 applies to the question of whether an injury occurred in the course of employment.  To attach the presumption, an employee must first establish a preliminary link between his or her injury and the employment.  The preliminary link requires only “some,” or “minimal,” relevant evidence.  In complex medical cases, medical evidence may be needed to establish the link, but in simpler cases lay evidence is sufficient.  In determining whether the presumption is met, credibility of the evidence is not considered.  

Employee’s testimony that the injury occurred at work on August 9, 2011, Ms. Mocan’s testimony that Employee told her of the injury when he returned from work that day, and Employee’s emergency room treatment two days later is sufficient to raise the presumption.  Both Employer and the Fund argue that none of the medical reports actually state that work was the substantial cause of Employee’s injury, but that is not necessary to raise the presumption in this case.  In a complex medical case, medical testimony may be needed to establish the connection between work and the injury.  This is not a complex medical case; lower back injuries are a common work injury.  Employer and the Fund also suggest that Employee’s explanation of how the injury occurred is not credible, but as the Alaska Supreme Court stated in Ugale, credibility may not be considered in determining whether an employee has raised the presumption.  Employee successfully raised the presumption he was injured in the course of his employment on August 9, 2011.

To rebut the presumption, either Employer or the Fund must present substantial evidence that a cause other than employment played a greater role in causing the disability or need for medical treatment.  Substantial evidence” is the amount of relevant evidence a reasonable mind might accept as adequate to support a conclusion.  Mr. Davis testified there was video of the Employee after the injury occurred, but Employer did not offer the video as evidence.  Mr. Davis also testified another employee told him that Employee wanted to go to a party the night of the injury.  That employee did not testify, and there is no indication whether Employee made the statement before or after he was injured, and there is no evidence that Employee actually attended a party that night.  Employer’s evidence is hearsay, borders on speculation, and falls well short of substantial evidence.  Employer has not rebutted the presumption.  

Employer also argues Employee failed to follow instructions by asking the customer to remove the tanks from the trailer.  However, workers’ compensation is a no-fault system.  It applies regardless of whether an employee, or employer, may have been negligent.  
The Fund points to the paucity of medical records and to the fact they do not clearly state employment was the substantial cause of Employee’s injury.  In its hearing brief, the Fund notes that an employer’s medical evaluation (EME) under AS 23.30.095(e) may be needed.  An EME might have resulted in evidence to rebut the presumption.  However, neither the Fund nor the Employer sought an EME or requested the hearing be continued to allow them to do so.  At hearing, the Fund presented no evidence that a cause other than employment played a greater role in Employee’s injury.  The Fund has not rebutted the presumption.  

Both Employer and the Fund failed to rebut the presumption that Employee was injured at work, and Employee prevails on the raised but un-rebutted presumption.  Williams.  Employee was injured in the course and scope of his employment on August 9, 2011, and is entitled to benefits under the Act.

Much of the evidence submitted by the parties relates to what benefits Employee may be entitled to and for what time periods.  Whether Employer offered light duty work and whether such an offer was declined or whether Employee’s ability to ride a bicycle indicates he is no longer disabled all relate to specific benefits to which Employee may be entitled, which, according to the prehearing conference summary, were not issues for this hearing.  


2. Is Employee entitled to attorney fees?

Neither Employer nor the Fund filed a controversion.  Employer, however, failed to pay compensation and resisted payment by arguing Employee’s injury did not occur at work.  Consequently, attorney fees are properly awarded under AS 23.30.145(b).  Neither Employer nor the Fund objected to the requested fee.  Based on Mr. Mason’s efforts, his years of experience, and recent awards to attorneys similarly situated, the requested fee of $8,470.00 is reasonable.


3. Is the Fund liable to Employee for benefits?

The mere fact that Employer is liable for benefits does not mean the Fund is also immediately liable.  In West, the appeals commission set out three preconditions to the Fund’s liability: 1) the employer is uninsured and fails to pay compensation or benefits, 2) a claim is filed for payment by the Fund, and 3) the employer has no defenses that the Fund can assert.  Also, under 8 AAC 45.177(e)(2) the Fund does not become liable until the employer defaults upon the payment of compensation for a period of 30 days after the compensation is due.  

Here, Employer was uninsured at the time of the injury and it has not paid compensation or benefits, satisfying the first West factor.  Employee filed his claim and petitioned to join the Fund on December 1, 2011, satisfying the second West factor.  As to the third West factor, the Fund asserted a defense Employer could have, and, in fact, did raise—that Employee was not injured at work.  This decision resolves that issue, and all  the West factors have been satisfied. 

Under 8 AAC 45.177(e)(2) the Fund only becomes liable if the employer defaults for a period of 30 days after the compensation is due.  Upon the issuance of this decision and order, Employer’s liability for benefits to Employee is established.  If Employer does not pay those benefits as provided in the Act, the Fund will be liable benefits to Employee 30 days after Employer failed to pay.

The Fund is not now liable for benefits to Employee, but it will become liable should Employer fail to pay as required by the Act.  

CONCLUSIONS OF LAW

1.
Employee was injured in the course of his employment on August 9, 2011, entitling him to benefits under the Act.

2.
Employee is entitled to attorney fees.

3.
The Fund is not presently liable to Employee for benefits.
ORDER

1. Employee was injured on August 9, 2011 in the course of his employment with Employer.  

2. Employer is liable for and shall provide Employee benefits in accordance with the Act.

3. Employer is liable for and shall pay to Employee’s attorney fees in the amount of $8,470.00.  
4. Should Employer default in its obligations to pay benefits for 30 days, the Fund will be liable for and shall provide such benefits to Employee.  
Dated in Anchorage, Alaska on August 7, 2012.





ALASKA WORKERS' COMPENSATION BOARD






Ronald P. Ringel, Designated Chair






Amy Steele, Member






Rick Traini, Member

If compensation is payable under the terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in the Alaska Workers’ Compensation Appeals Commission.

If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order.

APPEAL PROCEDURES
This compensation order is a final decision and becomes effective when filed in the Board’s office, unless it is appealed.  Any party in interest may file an appeal with the Alaska Workers’ Compensation Appeals Commission within 30 days of the date this decision is filed.  All parties before the Board are parties to an appeal.  If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied because the Board takes no action on reconsideration, whichever is earlier.

A party may appeal by filing with the Alaska Workers’ Compensation Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from; 2) a statement of the grounds for the appeal; and 3) proof of service of the notice and statement of grounds for appeal upon the Director of the Alaska Workers’ Compensation Division and all parties.  Any party may cross-appeal by filing with the Alaska Workers’ Compensation Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  Whether appealing or cross-appealing, parties must meet all requirements of 8 AAC 57.070.

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of RYAN L. BENEDICT, employee, v. DAVIS MANAGEMENT INC, employer, and ALASKA WORKERS’ COMPENSATION BENEFITS GUARANTY FUND, defendants; Case No. 201113189; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, and served upon the parties this 7th day of August 2012.






Catherine Hosler, Clerk
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