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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	MICHAEL C. FRIZZELL, 

                                  Employee, 

                                             Applicant,

                                                 v. 

WILLIAMS SCOTSMAN 

INTERNATIONAL, INC.,

                                 Employer,

                                                and

AMERICAN ZURICH INSURANCE CO.,

                                 Insurer,

                                                Defendants.
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	FINAL 

DECISION AND ORDER

AWCB Case No. 200920101
AWCB Decision No. 13-0003

Filed with AWCB Anchorage, Alaska

on January 9, 2013


Williams Scotsman International Inc.’s (Employer) October 3, 2012 petition for claim dismissal was heard on the written record on December 18, 2012, in Anchorage, Alaska.  Attorney Jeffrey Holloway represented Employer.  The hearing date was selected on November 29, 2012.  Employee was served notice of the October 3, 2012 written record hearing but did not file a hearing brief or otherwise participate, and the hearing proceeded without Employee’s participation.  This decision and order examines the decision to proceed with the hearing without Employee’s participation, and addresses Employer’s petition on its merits.  The record closed on December 18, 2012.

ISSUES

Employer contends Employee was sent notice of the written record hearing and the matter should proceed in Employee’s absence.  Employee has not participated in his case since February 22, 2012.  Therefore, his contention on this issue is not known.
1)  Should the written record hearing proceed without Employee’s participation?

Employer contends Employee was properly served with discovery releases, received the releases, failed to file a petition for a protective order, and failed to timely deliver the releases.  It contends Employee has unreasonably and willfully refused to cooperate with discovery, even after being ordered to do so in Frizzell v. Williams Scotsman International, Inc., AWCB Decision No. 12-0160 (September 13, 2012) (Frizzell I).  Employer contends Employee’s claims should be dismissed.  Employee has not participated in his case since February 22, 2012.  Therefore, his contention on this issue is not known.

2)  Should Employee’s claim be dismissed?

FINDINGS OF FACT

All findings of fact from Frizzell I are incorporated herein by reference.  The record establishes the following additional relevant facts and factual conclusions by a preponderance of the evidence:
1) On October 3, 2012, Employer filed a petition for dismissal of Employee’s claims based on Employee’s failure to comply with Frizzell I’s order to sign releases.  (Petition to Dismiss, October 3, 2012; record).

2) On November 7, 2012, notice of a November 29, 2012 prehearing conference was mailed to Employee, but was returned to the board on November 18, 2012, with the United States Postal Service (USPS) stamp “Return to Sender.”  (Prehearing Conference Notice, November 7, 2012; Returned Mail, November 18, 2012).

3) At the November 29, 2012 prehearing conference, Employer appeared but Employee did not attend.  The board designee attempted to contact Employee at his telephone number of record and left a message.  Employer’s October 3, 2012 petition was scheduled to be heard on the written record on December 18, 2012.  (Prehearing Conference Summary, November 29, 2012).

4) On November 30, 2012, the prehearing conference summary and hearing notice were mailed to Employee both by USPS First Class and certified mail.  Both the certified and USPS First Class mailings were returned to the board on December 17, 2012, with the USPS stamp “Attempted, Not Known.”  (Prehearing Conference Summary, November 29, 2012; Returned Mail, December 17, 2012; record).

5) Employee was properly served, pursuant to 8 AAC 45.060, with notice of the December 18, 2012 written record hearing.  Employee did not file a hearing brief or otherwise participate in the December 18, 2012 written record hearing.  (Experience, judgment; Record).

6) Employee has not contacted the board since February 22, 2012.  (Record).

PRINCIPLES OF LAW

AS 23.30.001.  Intent of the legislature and construction of chapter.  It is the intent of the legislature that

1) this chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this chapter. . . .

AS 23.30.005.  Alaska Workers' Compensation Board. . . .

. . .

(h) . . . Process and procedure under this chapter shall be as summary and simple as possible. . . .

AS 23.30.107. Release of information. (a) Upon written request, an employee shall provide written authority to the employer, carrier, rehabilitation specialist, or reemployment benefits administrator to obtain medical and rehabilitation information relative to the employee’s injury. . . .

The scope of evidence admissible in Board hearings is broader than is allowed in civil courts, generally, because AS 23.30.135 makes most civil rules of procedure and evidence inapplicable.  Information which would be inadmissible at a civil trial may nonetheless be discoverable in a worker’s compensation claim if it is reasonably calculated to lead to admissible evidence.  Cooper v. Boatel, Inc., AWCB Decision No. 87-0108 (May 4, 1987).  Under relaxed evidence rules, discovery should be at least as liberal as in a civil action and the board’s relevancy standards should be at least as broad.  Schwab v. Hooper Electric, AWCB Decision No. 87-322 (December 11, 1987).  A party seeking to discover information need only show the information appears reasonably calculated to lead to the discovery of evidence, which will be admissible later at hearing.  Smart v. Aleutian Constructors, AWCB Decision No. 98-0289 (November 23, 1998).  

AS 23.30.108. Prehearings on discovery matters; objections to requests for release of information; sanctions for noncompliance.  (a) If an employee objects to a request for written authority under AS 23.30.107, the employee must file a petition with the board seeking a protective order within 14 days after service of the request.  If the employee fails to file a petition and fails to deliver the written authority as required by AS 23.30.107 within 14 days after service of the request, the employee’s rights to benefits under this chapter are suspended until the written authority is delivered. 

(b) If a petition seeking a protective order is filed, the board shall set a prehearing within 21 days after the filing date of the petition.  At a prehearing conducted by the board’s designee, the board’s designee has the authority to resolve disputes concerning the written authority.  If the board or the board’s designee orders delivery of the written authority and if the employee refuses to deliver it within 10 days after being ordered to do so, the employee’s rights to benefits under this chapter are suspended until the written authority is delivered.  During any period of suspension under this subsection, the employee’s benefits under this chapter are forfeited unless the board, or the court determining an action brought for the recovery of damages under this chapter, determines that good cause existed for the refusal to provide the written authority. 

(c) At a prehearing on discovery matters conducted by the board’s designee, the board’s designee shall direct parties to sign releases or produce documents, or both, if the parties present releases or documents that are likely to lead to admissible evidence relative to an employee’s injury.  If a party refuses to comply with an order by the board’s designee or the board concerning discovery matters, the board may impose appropriate sanctions in addition to any forfeiture of benefits, including dismissing the party’s claim, petition, or defense.  If a discovery dispute comes before the board for review of a determination by the board’s designee, the board may not consider any evidence or argument that was not presented to the board’s designee, but shall determine the issue solely on the basis of the written record.  The decision by the board on a discovery dispute shall be made within 30 days.  The board shall uphold the designee’s decision except when the board’s designee’s determination is an abuse of discretion. . . .

AS 23.30.135.  Procedure before the board.  (a) In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure. . . .  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . . 

8 AAC 45.060. Service. . . .
. . .

(e) Upon its own motion or after receipt of an affidavit of readiness for hearing, the board will serve notice of the time and place of hearing upon all parties at least 10 days before the date of the hearing unless a shorter time is agreed to by all parties or written notice is waived by the parties.

(f) Immediately upon a change of address for service, a party or a party’s representative must file with the board and serve on the opposing party a written notice of the change.  Until a party or the board receives written notice of a change of address, documents must be served upon a party at the party’s last known address. 

8 AAC 45.070.  Hearings.  (a) Hearings will be held at the time and place fixed by notice served by the board under 8 AAC 45.060(e). . . .

. . .

(f) If the board finds that a party was served with notice of hearing and is not present at the hearing, the board will, in its discretion, and in the following order of priority,

1)  proceed with the hearing in the party’s absence and, after taking evidence, decide the issues in the application or petition;

2)  dismiss the case without prejudice; or

3)  adjourn, postpone, or continue the hearing. . . .

The Alaska Supreme Court encourages liberal discovery under the Alaska Civil Rules with regard to medical evaluations and the discovery process generally.  Schwab v. Hooper Electric, AWCB Decision No. 87‑0322 at 4, n.2 (December 11, 1987); citing United Services Automobile Association v. Werley, 526 P.2d 28, 31 (Alaska 1974).  See also, Venables v. Alaska Builders Cache, AWCB Decision No. 94-0115 (May 12, 1994).  Release of information forms are an important means by which an employer can conduct an investigation, which is necessary ‘in order to properly administer and litigate claims” and “to verify the information provided by claimants.”  Cooper v. Boatel, Inc., AWCB Decision No. 87-0108 (May 4, 1987).  AS 23.30.107(a) requires an employee release all evidence “relative” to the injury.  “Relative to the employee’s injury” means the information requested need only have some relationship or connection to the injury.  Smith v. Cal Worthington Ford, Inc., AWCB Decision No. 94-0091 (April 15, 1994). 8 AAC 45.095 refers to information which is “relevant to the injury.”  The use of the word “relevant” in 8 AAC 45.095 does not impose a burden on an employer to prove beforehand the information sought in its investigation is relevant to the nature and cause of an employee’s injury.  In many cases, the party seeking information has no way of knowing what evidence is relevant to the merits of a case until an opportunity to review it has been provided.  Granus v. Fell, AWCB Decision No. 99-0016 (January 20, 1999).  Information is relevant for discovery purposes, if it is reasonably calculated to lead to facts that are relevant for evidentiary purposes.  Studnek v. Municipality of Anchorage at 7, AWCB Decision No. 11-003 (January 6, 2011). In attempting to balance the goals of liberal discovery and reasonable protection of injured workers’ privacy, discovery is generally limited to two years before the earliest evidence of related symptoms.  See, e.g., Smith v. Cal Worthington Ford, AWCB Decision No. 94-0091 (April 15, 1994).  Information that may have a “historical or causal connection to the injuries” is generally discoverable.  Granus v. Fell, AWCB Decision No. 99-0016 (January 20, 1999).
If a party unreasonably or willfully refuses to cooperate in the discovery process, AS 23.30.135 and 
AS 23.30.108 vest broad discretionary authority for orders to assure parties obtain the relevant evidence necessary to litigate or resolve their claims including the specific authority to order sanctions for refusal to comply with discovery orders.  See, e.g., Bathony v. State of Alaska, D.E.C., AWCB Decision No. 98-0053 (March 18, 1998).  These sanctions may include suspension and forfeiture of benefits and, in extreme cases where an employee willfully obstructs discovery, an employee’s claim may be dismissed.  See, e.g., Sullivan v. Casa Valdez Restaurant, AWCB Decision No. 98-0296 (November 30, 1998); McCarrol v. Catholic Public Social Services, AWCB No. 97-0001 (January 6, 1997); Maine v. Hoffman / Vranckaert, J.V., AWCB No. 97-0241 (November 28, 1997).
Alaska Civil Rule 37.  Failure to Make Disclosures or Cooperate in Discovery:  Sanctions. . . 

. . .

(b) Failure to Comply With Order.

. . .

(2) Sanctions by Court in Which Action is Pending.  If a party . . . fails to obey an order to provide or permit discovery . . . the court in which the action is pending may make such orders in regard to the failure as are just, and among others the following:

. . .

(C) An order striking out pleadings or parts thereof, or staying further proceedings until the order is obeyed, or dismissing the action or proceeding or any part thereof. . . . 
. . .

(3)  Standard for Imposition of Sanctions.  Prior to making an order under section . . . (C) of subparagraph (b)(2) the court shall consider

(A) the nature of the violation, including the willfulness of the conduct and the materiality of the information that the party failed to disclose;

(B) the prejudice to the opposing party;

(C) the relationship between the information the party failed to disclose and the proposed sanction;

(D) whether a lesser sanction would adequately protect the opposing party and deter other discovery violations; and

(E) other factors deemed appropriate by the court or required by law.

The court shall not make an order that has the effect of establishing or dismissing a claim or defense or determining a central issue in the litigation unless the court finds that the party acted willfully.

The dismissal sanction “is disfavored in all but the most egregious circumstances.”  McKenzie v. Assets, Inc., AWCB Decision No. 08-0109 (June 11, 2008).  Exercising the extreme, dismissal sanction has been reversed as an abuse of discretion where the board failed to consider and explain why a sanction short of dismissal would be inadequate to protect the parties’ interests.  Erpelding v. R&M Consultants, Inc., Case No. 3AN-05-12979 CI (Alaska Superior Ct., April 26, 2007), reversing Erpelding v. R&M Consultants, Inc., AWCB Decision No. 05-0252 (October 3, 2006).

ANALYSIS

1)  Should the written record hearing proceed without Employee’s participation?
Notice of the December 18, 2012 written record hearing was mailed to Employee at his address of record.  Accordingly, Employee was properly served with notice of the hearing, pursuant to 8 AAC 45.060.  The hearing will proceed without Employee’s participation, pursuant to 8 AAC 45.070(f).  

2)  Should Employee’s claim be dismissed?

Frizzell I ordered Employee to sign and deliver unaltered releases to Employer’s counsel to provide Employee with a final opportunity to cooperate with the discovery process before further sanctions were applied.  As Employee was previously ordered at a prehearing conference to sign and deliver the releases, and did not do so by the order’s deadline, Frizzell I advised Employee by operation of law his rights to benefits were suspended beginning February 22, 2012, until such time as the signed releases were delivered to Employer’s counsel.  Frizzell I also advised Employee if he failed or refused to comply with Frizzell I, other sanctions may be applied to ensure Employee’s compliance, up to and including forfeiture of benefits, or dismissal of Employee’s claim in whole or in part.  

Employee did not sign and deliver the releases as Frizzell I ordered and Employer again requests dismissal of Employee’s claim.  Under Alaska law, litigation-ending sanctions should not be issued without first exploring possible and meaningful alternatives to dismissal.  If meaningful alternative sanctions are available, ordinarily the lesser sanctions should be imposed, rather than a dismissal.  Frizzell I ordered Employee to sign and deliver unaltered releases to Employer’s counsel as a lesser alternative before further sanctions were applied.  

Employee’s right to benefits are already suspended by operation of law because he failed to sign and return the releases or file a timely petition for a protective order.  AS 23.30.108(a).  This suspension did not compel Employee to sign and return the releases.  At a May 31, 2012 prehearing conference, Employee was ordered to either sign Employer’s discovery releases or file a petition for a protective order.  Employee still did not comply.  By operation of law, Employee’s rights to benefits were again suspended until the written authority “is delivered” as ordered.  
AS 23.30.108(b).  Further suspension of benefits, in light of Employee’s failure to comply despite such a sanction, is not a meaningful alternative to dismissal.  

In some cases, an employee may be persuaded to comply with discovery obligations by ordering a forfeiture of suspended benefits.  However, in such cases the employee is at least participating in the process.  Often an employee’s concerns regarding signing discovery releases are resolved after explanations of the employee’s rights and duties as a claimant, such as given in Frizzell I.  Here, however, Employee has not participated in his case for nearly a year.  His lack of participation runs contrary to the legislative intent requiring summary and simple adjudication of claims in a quick, efficient, predictable manner at a reasonable cost to Employer.  
AS 23.30.005(h); AS 23.30.001(1).  His lack of participation also suggests further, lesser sanctions would be similarly ineffective to obtain Employee’s compliance.  As forfeiture is unlikely to persuade Employee to cooperate with discovery, forfeiture of past, suspended benefits is not a meaningful alternative to dismissal either.

Employee’s failure to sign discovery releases prejudiced Employer’s ability to investigate and defend against Employee’s claims.  Employee’s failure and refusal, despite the imposition of sanctions and twice being ordered to do so, is willful.  Employee’s failure to make any effort to comply with Frizzell I or the designee’s May 31, 2012 order to sign releases, and his failure to attend prehearing conferences, attend hearings, answer pleadings, or otherwise participate in his case in any way during the past year, shows Employee has no intention of ever complying with the order to sign releases.  Lesser sanctions than dismissal have been attempted and have been unsuccessful.  Employee’s past conduct shows lesser sanctions will not persuade Employee to cooperate with discovery.  Employer’s request for dismissal of Employee’s claim will be granted.  

CONCLUSIONS OF LAW

1)  The hearing on the written record will proceed without Employee’s participation.
2)  Employee’s claim will be dismissed.

ORDER

1)  Employer’s October 3, 2012 petition for dismissal of Employee’s claim is granted.
2)  Employee’s claim dated December 8, 2011 is dismissed.

Dated in Anchorage, Alaska this 9th day of January, 2013.
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Marie Y. Marx, Designated Chair
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Stacy Allen, Member

APPEAL PROCEDURES

This compensation order is a final decision and becomes effective when filed in the board’s office. unless it is appealed.  Any party in interest may file an appeal with the Alaska Workers’ Compensation Appeals Commission within 30 days of the date this decision is filed.  All parties before the board are parties to an appeal.  If a request for reconsideration of this final decision is timely filed with the board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied because the board takes no action on reconsideration, whichever is earlier.

A party may appeal by filing with the Alaska Workers' Compensation Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from; 2) a statement of the grounds for the appeal; and 3) proof of service of the notice and statement of grounds for appeal upon the Director of the Alaska Workers' Compensation Division and all parties.  Any party may cross-appeal by filing with the Alaska Workers' Compensation Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  Whether appealing or cross-appealing, parties must meet all requirements of 8 AAC 57.070.

RECONSIDERATION

A party may ask the board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.
CERTIFICATION

I hereby certify the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of MICHAEL C. FRIZZELL Employee/ applicant v. WILLIAMS SCOTSMAN INTERNATIONAL, INC., Employer; AMERICAN ZURICH INSURANCE CO., insurer  / defendants; Case No. 200920101; dated and filed in the office of the Alaska Workers’ Compensation Board in Juneau, Alaska, and served upon the parties this 9th day of January, 2013.
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Sue Reishus-O’Brien, Workers’ Compensation Officer
�








11

