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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	ANNIE L. MILLER, 

                                                  Employee, 

                                                   v. 

MUNICIPALITY OF ANCHORAGE,

                                                  Employer,

and 

STATE OF ALASKA SECOND INJURY FUND,

                                                     Defendants.

	)

)

)

)

)
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)
	INTERLOCUTORY DECISION AND ORDER

AWCB Case No.  200606082
AWCB Decision No. 13-0006
Filed with AWCB Anchorage, Alaska

On January 14, 2013


Annie Miller’s October 10, 2012 petition for a protective order was heard October 31, 2012 in Anchorage, Alaska.  Attorney Michael Jensen appeared and represented Annie Miller (Employee).  Attorney Trena Heikes appeared and represented the Municipality of Anchorage (Employer).  Assistant Attorney General Eugenia Sleeper appeared and represented the State of Alaska Second Injury Fund (SIF).  No witnesses testified.  The record closed at the conclusion of the hearing on October 31, 2012.

The hearing was originally set at a September 12, 2010 prehearing conference to consider Employee’s June 26, 2012 petition for protective order.  At hearing, the parties stated the matters addressed in the June 26, 2012 petition had been resolved, and agreed that Employee’s October 10, 2012 petition and Employer’s objections should be decided instead.  

ISSUES
Employer contends that Employee improperly restricted Employer’s discovery with letters to her treating doctors asking to be informed if Employer requested an informal conference with the doctor and stating she wished to attend such a conference.  Employee contends her letters to the doctors are merely a request and do not limit Employer’s discovery in any way.

1. Do Employee’s letters to her treating doctors improperly restrict Employer’s discovery?

Employee contends she should be granted protection from a medical records release requested by Employer unless the release is modified to inform the providers that they are not required to confer with Employer, and asking that she be invited to attend if the provider agrees to such a conference.  Employer contends it is allowed to confer with Employee’s medical providers without the Employee present, and the requested modification is improper.  SIF concurs with Employer.

2. Should Employee be granted protection from the medical records release unless modified?

Employer contends Employee’s benefits should be forfeited from August 31, 2012, when she sent her letters, until she sends a retraction to the doctors.  Although Employee agreed that Employer’s objection to her letters was so closely related to her petition for protective order that it should be addressed at the same time, she contends Employer has not filed a petition requesting forfeiture, and that issue was not set for hearing.  

3. Should Employee’s benefits be forfeited, and if so, for what period of time?

Employee contends she should be awarded attorney fees if she prevails in her petition.  Employer contends Employee did not request attorney fees in her October 10 petition, and the issue was not set for hearing.  

4. If Employee prevails on the issues at hearing, should she be awarded attorney fees?

FINDINGS OF FACT
Based on the record as a whole, the following facts and factual conclusions are established by a preponderance of the evidence:

1. Employee was injured April 20, 2006 when she fell on stairs while working for the Anchorage Fire Department.  (Report of Injury, April 26, 2006).  
2. As a result of her injury, Employee underwent a three level lumbar fusion.  She has continued to experience back problems, and has experienced other conditions that she attributes to the work injury or the surgery.  For the most part, Employer has accepted the claim and paid temporary total disability (TTD), although it has controverted some of the other conditions and specific treatment.  (Claim, June 12, 2012; Answer, June 19, 2012; Controversions, May 20, 2012 and September 20, 17, 2012).  

3. Employee designated Davis Peterson, M.D., as her attending physician.  (Claim, June 12, 2012).  

4. On November 24, 2009, Dr. Peterson determined Employee was unsuitable to work and gave her a permanent off work form.  (Dr. Peterson Chart Note, November 24, 2009).  

5. Dr. Peterson referred Employee to Michel Geveart, M.D., for an impairment rating.  On November 3, 2010, Dr. Geveart concluded Employee had a 27 percent impairment rating and stated “I do not believe that the patient is employable.  She is unable to sit, stand, and walk for more than 20 minutes.  In addition to the patient’s bowel and bladder sphincteric dysfunction, I do not see how she can be gainfully employed.”  (Dr. Geveart letter to Dr. Peterson, November 3, 2010).  

6. On December 31, 2010, Dr. Geveart issued an addendum to his report based on his review of additional medical reports.  He revised Employee’s impairment rating to 34 percent and stated she was able to do sedentary work “as long as she is able to frequently change position and is allowed to take frequent breaks from prolonged sitting and standing.”  Not all of the 34 percent impairment was attributed to the April 20, 2006 injury.  (Dr. Geveart letter to Dr. Peterson, December 31, 2010).  

7. Dr. Geveart again saw Employee on July 8, 2011 for a nerve conduction study of her right arm.  (Geveart Report, July 8, 2011).  

8. On August 6, 2012, Dr. Geveart signed an affidavit releasing Employee “to any sedentary occupation which allowed her to sit and stand as tolerated.”  Dr. Geveart stated he had reviewed the DOT job descriptions for personnel manager, administrative officer, administrative secretary, and office manager, and that Employee was capable of returning to work in any of those occupations as well as her position with Employer.  (Geveart Affidavit, August 6, 2012).  There is no evidence Dr. Geveart saw Employee between July 8, 2011 and August 6, 2012.  (Record).  Employee asserts Dr. Geveart signed the affidavit after conferring with Employer’s attorney; there is no direct evidence of such a meeting, but Dr. Geveart’s affidavit is printed on Employer’s attorney’s pleading paper.  (Record, Geveart Affidavit, August 6, 2012).  

9. Personnel manager, administrative officer, administrative secretary, and office manager, are all sedentary positions.  (United States Department of Labor's “Selected Characteristics of Occupations Defined in the Revised Dictionary of Occupational Titles”).  

10. After receiving Dr. Geveart’s affidavit, on August 31, 2012 Employee wrote a letter to her other treating physicians.  Except for the addressee, the letters are identical and state:

I am in the process of applying for Permanent Total Disability from the Municipality of Anchorage, Anchorage Fire Department. In our visits we have discussed my disability as being permanent.

A representative for the worker's compensation insurer Ms. Heikes, may schedule a legal conference with you.  Ms. Heikes is not under legal obligation to inform my attorney, Michael Jensen or myself of this conference.  She may or may not try to influence your opinions about my condition and treatment.  She may or may not provide you with all available information when seeking your opinions.  

In protecting my current disability status I am requesting that you inform me and/or my attorney's office, Michael Jensen of any scheduled conferences with the insurer and/or its representative immediately.  I wish to attend this conference since it will likely pertain to my medical care and treatment.  I greatly appreciate your consideration with my request.

11. On September 12, 2010, Richard Degenhardt, a paralegal with Employer’s attorney, called Dr. Peterson’s office to arrange a conference with Employer’s attorney.  Dr. Peterson declined to confer, and after further inquiry Mr. Degenhardt was told Dr. Peterson had received a letter from Employee.  Mr. Degenhardt requested a copy of the letter, and was sent a copy of Employee’s August 31, 2012 letter to Dr. Peterson.  (Degenhardt Affidavit, October 24, 2012).  

12. On October 10, 2012, Employer requested Employee sign a new medical release, which included a statement that “[t]he intent of this release is to allow you the fullest latitude in releasing medical information you might have concerning me  . . . and includes attorney-physician conferences.”  (Richard Degenhardt Fax to Michael Jensen, October 10, 2012).  

13. On October 10, 2012, Employee filed a petition for protective order asking that she not be required to sign the release unless it was modified to state “[t]he intent of this release is to allow you the fullest latitude in releasing medical information you might have concerning me  . . . and includes attorney-physician conferences.  Such discussions are at your sole discretion.  If you do participate in such discussion/conferences, I request that I be invited to attend.”  (Petition for Protective Order, October 10, 2012).  

PRINCIPLES OF LAW

AS 23.30.001.  Intent of the legislature and construction of chapter.  It is the intent of the legislature that
1) this chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this chapter;

2) workers’ compensation cases shall be decided on their merits except where otherwise provided by statute;

3) this chapter may not be construed by the courts in favor of a party;

4) hearings in workers’ compensation cases shall be impartial and fair to all parties and that all parties shall be afforded due process and an opportunity to be heard and for their arguments and evidence to be fairly considered.

The board may base its decision not only on direct testimony, medical findings, and other tangible evidence, but also on the board’s “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.”  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533-34 (Alaska 1987).

AS 23.30.095. Medical treatments, services, and examinations.

. . . 

(e) . . .  Facts relative to the injury or claim communicated to or otherwise learned by a physician or surgeon who may have attended or examined the employee, or who may have been present at an examination are not privileged, either in the hearings provided for in this chapter or an action to recover damages against an employer who is subject to the compensation provisions of this chapter.

AS 23.30.107. Release of information.

(a) Upon written request, an employee shall provide written authority to the employer, carrier, rehabilitation specialist, or reemployment benefits administrator to obtain medical and rehabilitation information relative to the employee's injury.  The request must include notice of the employee's right to file a petition for a protective order with the division and must be served by certified mail to the employee's address on the notice of injury or by hand delivery to the employee.  This subsection may not be construed to authorize an employer, carrier, rehabilitation specialist, or reemployment benefits administrator to request medical or other information that is not applicable to the employee's injury.

Employers have a right to defend against claims of liability and it is important they be able to thoroughly investigate claims to verify information provided by a claimant.  Granus at 6.  

Although the Alaska Rules of Civil Procedure do not apply in workers’ compensation cases (AS 23.30.135), the board has looked to them for guidance.  In particular, the board has looked to Civil Rule 26(b)(1), which governs the general scope of discovery in civil actions, for guidance on releases.  See e.g., Granus v. Fell, AWCB Decision No. 99-016 (January 20, 1999).  

The Alaska Supreme Court has long recognized that the civil rules should be construed to allow liberal discovery.  See, e.g., United Services Auto. Ass'n v. Werley, 526 P.2d 28, 31 (Alaska 1974).  When it comes to medical records, however, liberal discovery collides with the physician-patient privilege set out in Alaska Rule of Evidence 504.  The Court held the privilege was waived, and discovery was allowed, as to information relating to the injury at issue as well as information that may have an historical or causal connection to the injury.  Arctic Motor Freight, Inc. v. Stover, 571 P.2d 1006, 1009 (Alaska 1977).  Medical records without an historical or causal connection to the injury at issue remain privileged.  

8 AAC 45.095. Release of information 

(a) An employee who, having been properly served with a request for release of information, feels that the information requested is not relevant to the injury must, within 14 days after service of the request, petition for a prehearing under 8 AAC 45.065. 

(b) If after a prehearing the board or its designee determines that information sought from the employee is not relevant to the injury that is the subject of the claim, a protective order will be issued. 

(c) If after a prehearing an order to release information is issued and an employee refuses to sign a release, the board will, in its discretion, limit the issues at the hearing on the claim to the propriety of the employee's refusal. If after the hearing the board finds that the employee's refusal to sign the requested release was unreasonable, the board will, in its discretion, refuse to order or award compensation until the employee has signed the release.

8 AAC 45.195. Waiver of procedures 

A procedural requirement in this chapter may be waived or modified by order of the board if manifest injustice to a party would result from a strict application of the regulation. However, a waiver may not be employed merely to excuse a party from failing to comply with the requirements of law or to permit a party to disregard the requirements of law. 

Alaska Rule of Civil Procedure 26. General Provisions Governing Discovery; Duty of Disclosure.

. . .

(b) Discovery Scope and Limits. Unless otherwise limited by order of the court in accordance with these rules, the scope of discovery is as follows:

(1) In General. Parties may obtain discovery regarding any matter, not privileged which is relevant to the subject matter involved in the pending action, whether it relates to the claim or defense of the party seeking discovery or to the claim or defense of any other party, including the existence, description, nature, custody, condition and location of any books, documents, or other tangible things and the identity and location of persons having knowledge of any discoverable matter. The information sought need not be admissible at the trial if the information sought appears reasonably calculated to lead to the discovery of admissible evidence.

Alaska Rule of Evidence 504. Physician and Psychotherapist-Patient Privilege.

. . . .

(b) General Rule of Privilege. A patient has a privilege to refuse to disclose and to prevent any other person from disclosing confidential communications made for the purpose of diagnosis or treatment of the patient's physical, mental or emotional conditions, including alcohol or drug addiction, between or among the patient, the patient's physician or psychotherapist, or persons who are participating in the diagnosis or treatment under the direction of the physician or psychotherapist, including members of the patient's family. . . . .

(d) Exceptions. There is no privilege under this rule:

(1) Condition on Element of Claim or Defense. As to communications relevant to the physical, mental or emotional condition of the patient in any proceeding in which the condition of the patient is an element of the claim or defense of the patient, of any party claiming through or under the patient, of any person raising the patient's condition as an element of that person's own case, or of any person claiming as a beneficiary of the patient through a contract to which the patient is or was a party; or after the patient's death, in any proceeding in which any party puts the condition in issue.

The Alaska Supreme Court addressed the scope of the physician-patient privilege in regard to conferences with opposing counsel in a series of three cases.  In Trans-World Investments v. Drobny and Vervick v. Anchorage, 554 P.2d 1148, (Alaska 1976), the court held that by filing a personal injury lawsuit a party waives the physician-patient privilege as to all relevant matters, and the waiver incudes private conferences with attending physicians.  In Arctic Motor Freight v. Stover, 571 P.2d 1006 (Alaska 1977), the court reaffirmed Drobny, but emphasized that waiver of the physician-patient privilege did not require physicians to speak with defense counsel; it merely removed the barrier if physicians chose to do so.  In Langdon v. Champion, 745 P.2d 1371 (Alaska 1987), Langdon had given Champion a release for medical records, but the release only permitted the physicians to discuss Langdon’s medical condition with Champion’s counsel if Langdon’s counsel was also present.  The court reaffirmed that Drobny and Stover authorize defense counsel to engage in ex parte contacts with plaintiff’s physicians, and while plaintiffs could not prevent the physician from doing so, the court again emphasized that it was within the physicians’ discretion to choose whether or not to do so.  

In Baker v. Anglo Alaska Construction, Inc., AWCB Decision No. 88-0013 (January 29, 1988), the employee was asked to sign releases allowing the employer to obtain medical records and to confer with his medical providers.  Instead, employee only provided a release for medical records and sent a letter to his medical providers directing them not to consult with employer unless his attorney was also present.  The board concluded that a medical release under AS 23.30.107 includes permission to consult with medical providers without the employee or his attorney present.  

In Kruesi v. Norm Aubuchon, Inc., AWCB Decision No. 92-0158 (June 23, 1992), the employee acknowledged the employer’s right to ex parte conferences with his doctors, but refused to sign releases unless they were modified to demand that any conferences with his medical providers that occurred without his participation be recorded and transcribed.  The board noted that such ex parte contacts were allowed under Langdon, and found no basis to require the recording of the conferences.  

In  Fletcher v. Pacific Rim Geological Consulting, Inc., AWCB Decision No. 12-0021 (January 30, 2012), an employee had signed releases for medical records, then told her provider not to send the records and later withdrew the releases.  When sent a new release, the employee altered the release by adding “patient must be contacted prior to the release of any records.”  The board found the revocation and restrictions to be contrary to Langdon.  
ANALYSIS

Under AS 23.30.108, the procedurally proper manner for resolving discovery disputes is to schedule a prehearing conference at which a board designee will make a decision.  A party may then appeal the designee’s decision to the board, which will review the designee’s decision for an abuse of discretion.  Here, the parties resolved the issues in the June 26, 2012 petition, and no prehearing conference was held on Employee’s October 10, 2012 petition or Employer’s objections.  Consequently, there is no decision by a board designee to review.  Nevertheless, in order to expedite the case, the issues that both parties agreed should be heard will be addressed.  

1. Do Employee’s letters to her treating doctors improperly restrict Employer’s discovery?

Employer contends that Employee’s letters to her doctors preclude private ex parte conferences and improperly interfere with Employer’s right to discovery.  Employer argues that under Langdon it has a right to ex parte conferences with Employee’s treating doctors.  Employee contends the letters do not tell the doctors not to confer with Employer but only ask that she be notified or included in the conference.  

While Langdon and its predecessors dealt with the physician-patient in civil cases, under AS 23.30.095(e) there is no physician-patient privilege as to facts relating to a work injury.    However, the Health Insurance Portability and Accountability Act of 1996 (HIPAA), 42 U.S.C. §§ 300gg et seq., imposes confidentiality requirements on health care providers, which in many aspects are similar to the physician-patient privilege.  Consequently, the rationale of the Langdon line of cases may be applied by analogy.    

Langdon clearly states an employer is authorized to engage in informal ex parte conferences with an employee’s doctors, but it is also clear that any conferences are entirely within the doctor’s discretion.  In other words, under Langdon an employer does not have the right to confer ex parte with an employee’s doctors; it has the right to ask to confer ex parte.  

In Langdon, the release only permitted the physicians to discuss Langdon’s medical condition with Champion’s counsel if Langdon’s counsel was also present.  In Baker, the employee wrote a letter to his doctors directing them not to consult with employer unless his attorney was also present.  In Kruesi, while the employee acknowledged employer could meet with his doctors ex parte, he demanded that any conferences that occurred without his participation be recorded and transcribed.  Fletcher dealt with medical records, not conferences, but the employee altered a release to require that she be contacted before the records were released.  In each of those cases, the employee was instructing the doctor not to confer with the employer or dictating how the conference was to be conducted.   Here by contrast, Employee is clearly only requesting that she be notified of any conference and asking to attend.  She does not demand that she or her attorney be present, she does not tell the doctors they may not confer with Employer unless she is present, she does not require that she be notified before any conference, and she is not asking that the conferences be recorded.  

A simple request to be notified if Employer requests a conference does not run afoul of Langdon.  Employer still has the ability to ask the doctor to confer ex parte, and the doctor still has the discretion to decide whether or not to meet with Employer.  In fact, prompt notice of Employer’s conference with Employee’s treating doctor is more likely to lead to a quick, fair and efficient resolution of the case in that Employee may confer with the doctor in a timely manner to ask about the conference with Employer.  Employee’s request to be notified of, and to participate in, a conference between her doctors and Employer is not contrary to Langdon, and does not improperly interfere with Employer’s ability to investigate Employee’s claim.  

Likewise, Employee’s request to attend a conference between her doctor and Employer does not run afoul of Langdon.  Under Langdon, Employee’s doctor can refuse to confer with Employer for any or no reason.  A unilateral decision by a doctor not to meet with Employer unless Employee was also present would fall within the doctor’s discretion under Langdon.  A request by Employee that her doctors not meet with Employer unless she is also present does not abrogate the doctors’ discretion; the doctors are still free to choose whether or not, or under what conditions, to meet with Employer.  

However, while Employee’s requests that she be notified of and allowed to participate in any conferences between her doctors and Employer are proper, her letter as a whole may be misleading in that it does not inform the doctors they have the sole discretion as to whether or not to meet with Employer and under what conditions.  Employee will be ordered to send her doctors a clarifying letter informing them that they have the sole discretion as to whether or not to meet with Employer as well as whether or not to include Employee in any such meeting.  

2. Should Employee be granted protection from the medical records release unless modified?

Employee concedes that under Langdon, an Employer may request a release authorizing Employee’s doctors to confer with Employer.  The question becomes whether it is necessary to add a provision informing the doctor that any conference is at his or her sole discretion and asking to attend.  Informing a doctor he or she has the discretion as to whether or not to confer with Employer is certainly not wrong or misleading; that is exactly what Langdon said.  As noted above regarding Employee’s letters to her doctors, the request to attend is also not contrary to Langdon.  

In this case, given Employee’s letters to her doctors, and the clarification that will be ordered, the additional language in the release is unnecessary.  Employee’s doctors will have been informed they have the discretion as to whether or not to confer with Employer, and they have been informed of Employee’s desire to attend the conference if it occurs.  Employee will not be granted protection from the medical records release requested by Employer.  

3. Should Employee be awarded attorney fees?

Because no prehearing conference was held, there is no prehearing conference summary identifying the issues for hearing.  As a matter of fairness and due process, only those issues that both parties agreed should be heard will be considered.  Employer did not agree to hearing the attorney fee issue, and it will not be addressed at this time.  

4. Should Employee’s benefits be forfeited, and if so, for what period of time?

Again, because there was no prehearing conference summary identifying the issues for hearing, only those issues that both parties agreed should be heard will be considered.  Employee did not agree to hearing the forfeiture issue, and it will not be addressed at this time.

CONCLUSIONS OF LAW
1. Employee’s letters to her treating doctors do not improperly restrict Employer’s discovery, but may be misleading.  

2. Employee will not be granted protection from the medical records release.

3.
The issue of attorney fees was not considered.  

4.
The issue of forfeiture of benefits was not considered.  

ORDER
1.
Within seven days of the date of this decision and order Employee is ordered to draft a letter to the same doctors to whom her August 31, 2012 letter was sent clarifying that the doctors have the sole discretion as to whether or not to meet with Employer or Employer’s representative, and whether or not to include Employee in any such meeting and send the draft letter to Employer’s attorney for review.  Employer’s attorney shall notify Employee’s attorney within three days if Employer has no objections to the draft letter.  If Employer has no objections to the draft letter, Employee shall send the letter to the doctors within three days of being notified Employer does not object.  If Employer objects to the draft letter, Employer’s shall notify Employee’s attorney and schedule a prehearing at which the board designee will resolve the matter.  

2.
Employee’s October 10, 2012 petition for a protective order is denied.  

Dated at Anchorage, Alaska on January 14, 2013.
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RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.
MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.
PETITION FOR REVIEW

A party may seek review of an interlocutory or other non-final Board decision and order by filing a petition for review with the Alaska Workers’ Compensation Appeals Commission.  Unless a petition for reconsideration of a Board decision or order is timely filed with the board under AS 44.62.540, a petition for review must be filed with the commission within 15 days after service of the board’s decision and order.  If a petition for reconsideration is timely filed with the board, a petition for review must be filed within 15 days after the board serves the reconsideration decision, or within 15 days from date the petition for reconsideration is considered denied absent Board action, whichever is earlier.
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