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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	LINDSAY N. WOODWARD, 

                                                Employee, 

                                                   Applicant

                                                 v. 

TWIN CITIES VETERINARY CLINIC, INC.,

                                                Employer,

                                                 and 

LIBERTY NORTHWEST INSURANCE CORPORATION,

                                                Insurer,

                                                   Defendants.
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	INTERLOCUTORY  DECISION AND ORDER

AWCB Case No.  201117536
AWCB Decision No.  13-0007
Filed with AWCB Anchorage, Alaska

on January 14, 2013


Twin Cities Veterinary Clinic, Inc.’s December 10, 2012 oral petition for review of the board designee’s decision denying its petition to compel Lindsay Woodward to sign releases and granting Ms. Woodward’s petition for a protective order was heard December 12, 2012.  The parties stipulated to the hearing date at the December 10, 2012 prehearing.  Attorney Michael Jensen appeared and represented Lindsay Woodward (Employee).  Attorney Martha Tansik appeared and represented Twin Cities Veterinary Clinic, Inc. and Liberty Northwest Insurance Corporation (collectively, Employer).  The record closed on December 19, 2012, when deliberations concluded.  

ISSUES
Employer contends the board designee abused her discretion by refusing to compel Employee to sign two medical releases unless additional language regarding ex parte contacts with Employee’s treating physicians was added to the releases.  Employer maintains the additional language is contrary to the Alaska Supreme Court’s holding in Langdon v. Champion, 745 P.2d 1371 (Alaska 1987).  Employee contends the additional language is consistent with Langdon and is necessary to inform the medical providers of their rights.  

1.
Did the board designee abuse her discretion by refusing to compel Employee to sign Employer’s general medical release unless additional language was added?

2.
Did the board designee abuse her discretion by refusing to compel Employee to sign Employer’s medical release for Central Peninsula General Hospital? 

Employer contends the board designee abused her discretion by failing to rule on its employment records release and maintains the designee should have ordered Employee to sign the release without alteration.  Employee agrees the designee failed to rule on the employment release, but maintains she should not be compelled to sign Employer’s proposed release without modification.  

3.
Did the board designee abuse her discretion by failing to rule on the employment records release?

Employee contends she is entitled to attorney fees for prevailing on her petition for a protective order and successfully opposing Employer’s petition to compel.  Employer contends Employee should not prevail and, consequently, is not entitled to attorney fees.  Employer also contends the board designee abused her discretion by failing to rule on Employee’s attorney fee request.  

4. 
Did the designee abuse her discretion by failing to rule on Employee’s request, and is Employee entitled to attorney fees?

FINDINGS OF FACT
Based on the record as a whole, the following facts and factual conclusions are established by a preponderance of the evidence:

1. Employee injured her lower back October 25, 2011while helping a coworker put a large deceased dog into a freezer.  (Report of Injury, November 2, 2011).  

2. Employer initially accepted the injury, paid benefits, and Employee received medical treatment.  (Record).  

3. On December 29, 2011, Employee was seen by Eugene Wong, M.D. and Matthew Provencher, M.D. for an employer’s medical evaluation (EME).  Drs. Wong and Provencher found that Employee had preexisting degenerative changes in her spine and had suffered a lumbar sprain as a result of the work injury.  They concluded the work injury combined with the degenerative changes to produce the need for medical treatment.  The doctors opined further physical therapy was needed, but neither spinal injections nor surgical intervention were appropriate.  (EME report, December 29, 2011).  

4. On January 26, 2012, Employee saw Timothy Cohen, M.D., a neurosurgeon.  Dr. Cohen recommended Employee begin physical therapy but noted Employee would be a candidate for disc replacement surgery if her pain did not improve.  (Cohen chart note, January 26, 2012).

5. On February 27, 2012, Dr. Cohen recommended Employee undergo a two-level disc replacement at L4-5 and L5-S1.  (Cohen chart note, February 27, 2012).  

6. On April 19, 2012, Employer controverted spinal surgery or injections based on the December 29, 2011 EME report.  (Controversion, April 17, 2012).  

7. On September 13, 2012, Employee filed a workers’ compensation claim for benefits, including medical costs, a compensation rate adjustment, and attorney fees and costs.  (Claim, September 12, 2012).   

8. On October 5, 2012, Employer sent seven releases to Employee for signature: medical releases for Central Peninsula General Hospital, Providence Medical Center Alaska, and South Peninsula Hospital, as well as a general medical release, an employment records release, an Alaska workers’ compensation records release, and a Social Security Administration release.  Employee filed a petition for protective order that day, but returned the releases to Employer with proposed modifications.  (Petition for protective order, October 5, 2012; Employer Hearing Brief at 2).  Employee’s petition did not include a request for attorney fees.  (Petition for protective order, October 5, 2012).  Of note here is the proposed Central Peninsula General Hospital release, the relevant portion of which Employee modified as follows:

July 30, 2001 10/25/09 to present regarding: Lumbar spine (low back) injury.

I acknowledge that the information to be released MAY INCLUDE material that is protected by Federal Law.  My initials and my signature below authorize release of the following type of information

_____Drug/Alcohol Treatment     ____Mental Health     ____HIV  DO NOT RELEASE  (Employee modifications indicated by strikeout and italics).  (Id.)

9. On October 10, 2012, Employer resent the seven releases to Employee.  (Employer Hearing Brief at 2).  Some of the releases included modifications that Employee had requested.   Three of the releases remain at issue, a general medical release, a medical release for Central Peninsula General Hospital, and the employment records release.  The relevant portion of the general medical release stated:

I, the undersigned person, give my consent and authorize you to release the following medical records and information in your possession to Liberty Northwest Insurance Corporation and the Law Offices of Tasha M. Porcello, 2700 Gambell Street, Suite 403, Anchorage, Alaska 99503-2833, the representative of the defendants, in the above workers' compensation claim filed by me.  I also consent and authorize, but do not necessarily request, you to discuss the following medical records and information pertaining to me with the defendant's representative:

Medical records and information relating to the treatment of my October 25, 2011 work injury, and the following parts of my body, diagnoses or conditions, organ systems, chief complaints, and/or symptoms: Lumbar Spine (low back) and symptoms, conditions and/or treatment and any medication prescribed for me from: July 30, 2001 to present for the above referenced work injury and/or the above referenced body parts, medical conditions or symptoms. This authorization releases medical information from July 30, 2001 to present.

You should interpret the terms medical information and medical records broadly to include records, reports, notes, chart notes, letters, photographs, test reports or results (including, as applicable, physical test results, pathology specimens test results, laboratory test results, x-rays, MRI & CT scans, EMGs, EKGs, sonograms, etc.), bills, and referral letters in your possession whether generated by you or received from a third party. (Bold original).

The Central Peninsula General Hospital was modified to incorporate part of Employee’s requested modifications:

July 30, 2001 to present regarding: Lumbar spine (low back) injury.

I acknowledge that the information to be released MAY INCLUDE material that is protected by Federal Law.  My initials and my signature below authorize release of the following type of information

   N/A  Drug/Alcohol Treatment       N/A  Mental Health       N/A  HIV

The relevant portion of the employment records release stated:

You are hereby authorized to release to the Law Offices of Tasha M. Porcello, 2700 Gambell Street, Suite 403, Anchorage, Alaska 99503-2833, and I or Liberty Northwest Insurance Corporation, copies of any and all employment or personnel records, dispatch records, pension records, or other personnel records of any nature which are in your possession or control and which relate to the employment, termination, performance in employment or other records kept in the normal course of business relating to the employment of me by your company or through your union from October 2001 to present.  Further, this release authorizes you to communicate with any member of the firm concerning my employment with you. (Bold original).  (Petition to compel, October 18, 2012).

10. On October 10, 2012, Employee filed a petition for protective order from six releases; the Central Peninsula General Hospital release was not included.  Employee’s petition did not include a request for attorney fees.  (Petition for protective order, October 10, 2012).  However, Employee again modified, signed, and returned the releases to Employer.  (Employer Hearing Brief at 2).  Employee modified the relevant portion of the general medical release to state:

I, the undersigned person, give my consent and authorize you to release the following medical records and information in your possession to Liberty Northwest Insurance Corporation and the Law Offices of Tasha M. Porcello, 2700 Gambell Street, Suite 403, Anchorage, Alaska 99503-2833, the representative of the defendants, in the above workers' compensation claim filed by me.  I also consent and authorize, but do not necessarily request, you to discuss the following medical records and information pertaining to me with the defendant's representative: Such discussions are at your sole discretion.  If you do participate in such discussions, I request that I be invited to attend.  

Medical records and information relating to the treatment of my October 25, 2011 work injury, and the following parts of my body, diagnoses or conditions, organ systems, chief complaints, and/or symptoms: Lumbar Spine (low back) and symptoms, conditions and/or treatment and any medication prescribed for me from: July 30, 2001 for the above referenced work injury and/or the above referenced body parts, medical conditions or symptoms. This authorization releases medical information re: my low back from July 30, 2001.

You should interpret the terms medical information and medical records broadly to include records, reports, notes, chart notes, letters, photographs, test reports or results (including, as applicable, physical test results, pathology specimens test results, laboratory test results, x-rays, MRI & CT scans, EMGs, EKGs, sonograms, etc.), bills, and referral letters in your possession whether generated by you or received from a third party. (Bold original, Employee modifications in italics).

Employee modified the relevant portion of the employment records release to state:

You are hereby authorized to release to the Law Offices of Tasha M. Porcello, 2700 Gambell Street, Suite 403, Anchorage, Alaska 99503-2833, and I or Liberty Northwest Insurance Corporation, copies of any and all employment or personnel records, dispatch records, pension records, or other personnel records of any nature which are in your possession or control and which relate to the employment, termination, performance in employment or other records kept in the normal course of business relating to the employment of me by your company or through your union from October 2001 to present.  Further, this release authorizes you to communicate with any member of the firm concerning my employment with you. It is requested that the employee be invited to any meeting.  (Bold original, Employee modification indicated by strikeout and italics).  (Petition for protective order, October 10, 2012)

11. On October 18, 2012, Employer filed a petition to compel Employee to sign its October 10, 2012 releases without alteration.  (Petition to compel, October 18, 2012).  

12. At the November 13, 2012 prehearing conference, the parties stated they had resolved their disagreement over several of the releases, but the general medical records release, the Central Peninsula Hospital release, and the employment records release remained at issue.  The parties stipulated to a hearing on December 12, 2012 to address both Employee’s petition for protective order and Employer’s petition to compel.  (Prehearing Conference Summary, November 13, 2012).  

13. On December 4, 2012, Employee filed her hearing brief for the December 12, 2012 hearing.  The brief addresses the medical releases and requests attorney fees; it does not address the employment records release.  Employee argued her proposed modification advising the doctor that any discussions with Employer’s representatives were at the doctor’s discretion and asking to be included was consistent with the Supreme Court’s opinion in Langdon.  (Employee’s Hearing Brief, December 3, 2012).  

14. Employer also filed its hearing brief on December 4, 2012.  In its brief, Employer argued Langdon precluded Employee’s requested modification and stated:

During the pre-hearing conference on November 13, 2012, Employee’s counsel asserted that the language alteration was permitted under Langdon v. Champion, 745 P.2d 1371 (Alaska 1987).  All other issues related to the releases were resolved.  The remaining issues are only the alteration of two medical releases and attorney fees related to the protective orders.”  (Employer’s Hearing Brief, December 4, 2012).  

15. Another prehearing conference was held December 10, 2012.  The board designee, who is a workers’ compensation hearing officer, explained the reason for the prehearing:

Designee reviewed both Employee and Employer’s briefs filed for the 12/12/2012 hearing for this prehearing, which was scheduled by Chief of Adjudications Wright so that a ruling could be made under AS 23.30.108 and any hearing which occurred on 12/12/2012 would be an appeal of the designee’s decision on a discovery matter, which is the procedurally proper manner to handle this issue.  Neither party had an objection to proceeding in this manner.  

The board designee did not address the employment records release.  In regard to the medical releases, she stated:

Designee listened to the brief statement both parties made prior to making her ruling.  Designee noted she had reviewed Langdon v. Champion closely, and noted the importance placed by the Court on the fact that it was protecting the rights of the treating physician to include Employee or her counsel in conferences with Employer’s counsel.  Designee interprets this as a right treating physicians should be informed of when they are notified that a medical release includes permission to speak with Employer’s counsel regarding EE’s injury.

The holding in Langdon v. Champion sums it up nicely:

…physicians may not be compelled to engage in informal  ex parte contacts with defense counsel and likewise plaintiffs cannot prevent the [sic, employer] from doing so. 

Employer is ORDERED to insert into its general medical release an additional paragraph in between the “I, the undersigned…” and the “You should interpret” paragraphs the following:

This release entitles the Law Offices of Tasha M. Porcello to hold informal meetings with Lindsay N. Woodward’s treating physicians regarding her lumbar spine (low back) condition dating back to 7/30/2001.  The treating physician has the exclusive right to decide whether to include Ms. Woodward and/or her attorney in these informal meetings.  The treating physician also has the right to terminate the informal meetings at any time and require Employer’s counsel to proceed with formal discovery including, but not limited to, interrogatories and deposition.

This paragraph informs the treating physician that Employer’s counsel has the right to speak with him or her regarding Employee’s work injury, within the limits of the medical release, but it is within the physician’s discretion as to whether Employee or her counsel will be in attendance, and informs the physician he or she has the right to terminate the informal conferences at any time, in a neutral manner.  This is the intent behind the Court’s ruling in Langdon v. Champion.

The designee stated the December 12, 2012 hearing was to remain on the docket, but the issue was now “Employers appeal of designee’s ruling above pursuant to AS 23.30.108.”  The parties were permitted to submit additional briefing.  (Prehearing Conference Summary, December 10, 2012).

16. On December 12, 2012, Employee filed an affidavit of attorney fees.  The affidavit detailed six hours of attorney time at $385.00 per hour and 5.4 hours of paralegal time at $165.00 per hour, for a total of $3,201.00.  (Fee Affidavit, December 12, 2012).  Employee’s attorney requested one additional hour for time at the hearing, for total attorney fees of $3,586.00.  Employer argued Employee was not entitled to attorney fees as she should not prevail at hearing, but Employer did not contest either the time expended or the fee charged in the affidavit.  

PRINCIPLES OF LAW

AS 23.30.001.  Intent of the legislature and construction of chapter.  

It is the intent of the legislature that

1) this chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this chapter;

2) workers’ compensation cases shall be decided on their merits except where otherwise provided by statute;

3) this chapter may not be construed by the courts in favor of a party;

4) hearings in workers’ compensation cases shall be impartial and fair to all parties and that all parties shall be afforded due process and an opportunity to be heard and for their arguments and evidence to be fairly considered.

The board may base its decision not only on direct testimony, medical findings, and other tangible evidence, but also on the board’s “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.”  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533-34 (Alaska 1987).

AS 23.30.095. Medical treatments, services, and examinations.

. . . 

(e) . . .  Facts relative to the injury or claim communicated to or otherwise learned by a physician or surgeon who may have attended or examined the employee, or who may have been present at an examination are not privileged, either in the hearings provided for in this chapter or an action to recover damages against an employer who is subject to the compensation provisions of this chapter.

AS 23.30.107. Release of information.

(a) Upon written request, an employee shall provide written authority to the employer, carrier, rehabilitation specialist, or reemployment benefits administrator to obtain medical and rehabilitation information relative to the employee's injury.  The request must include notice of the employee's right to file a petition for a protective order with the division and must be served by certified mail to the employee's address on the notice of injury or by hand delivery to the employee.  This subsection may not be construed to authorize an employer, carrier, rehabilitation specialist, or reemployment benefits administrator to request medical or other information that is not applicable to the employee's injury.

23.30.108. Prehearings on discovery matters; objections to requests for release of information; sanctions for noncompliance.

. . . .

(

(b) If a petition seeking a protective order is filed, the board shall set a prehearing within 21 days after the filing date of the petition. At a prehearing conducted by the board's designee, the board's designee has the authority to resolve disputes concerning the written authority.  If the board or the board's designee orders delivery of the written authority and if the employee refuses to deliver it within 10 days after being ordered to do so, the employee's rights to benefits under this chapter are suspended until the written authority is delivered. During any period of suspension under this subsection, the employee's benefits under this chapter are forfeited unless the board, or the court determining an action brought for the recovery of damages under this chapter, determines that good cause existed for the refusal to provide the written authority.

(c) At a prehearing on discovery matters conducted by the board's designee, the board's designee shall direct parties to sign releases or produce documents, or both, if the parties present releases or documents that are likely to lead to admissible evidence relative to an employee's injury. If a party refuses to comply with an order by the board's designee or the board concerning discovery matters, the board may impose appropriate sanctions in addition to any forfeiture of benefits, including dismissing the party's claim, petition, or defense. If a discovery dispute comes before the board for review of a determination by the board's designee, the board may not consider any evidence or argument that was not presented to the board's designee, but shall determine the issue solely on the basis of the written record. The decision by the board on a discovery dispute shall be made within 30 days. The board shall uphold the designee's decision except when the board's designee's determination is an abuse of discretion.

The Board has distinguished between formal an informal discovery procedures, Arline v. Evergreen International Aviation, Inc., AWCB Decision No. 98-0221 (August 24, 1998), and has stated its preference for informal discovery.  See, Olson v. Federal Express, AWCB Decision No. 08-0199 (October 29, 2008).  

Employers have a right to defend against claims of liability and it is important they be able to thoroughly investigate claims to verify information provided by a claimant.  Granus v. Fell, AWCB Decision No. 99-016 (January 20, 1999) at 6.  

The Alaska Supreme Court has long recognized that the civil rules should be construed to allow liberal discovery.  See, e.g., United Services Auto. Ass'n v. Werley, 526 P.2d 28, 31 (Alaska 1974).  Although the Alaska Rules of Civil Procedure do not apply in workers’ compensation cases (AS 23.30.135), the board has looked to them for guidance.  In particular, the board has looked to Civil Rule 26(b)(1), which governs the general scope of discovery in civil actions, for guidance on releases.  See e.g., Granus.  

Under AS 23.30.108(c), discovery decisions of the Board Designee, including decisions regarding releases, are upheld absent "an abuse of discretion."  The Alaska Supreme Court has stated abuse of discretion consists of "issuing a decision which is arbitrary, capricious, manifestly unreasonable, or which stems from an improper motive."  Sheehan v. University of Alaska, 700 P.2d 1295, 1297 (Alaska 1985); Tobeluk v. Lind, 589 P.2d 873, 878 (Alaska 1979) (footnote omitted).  An agency's failure to properly apply the controlling law may also be considered an abuse of discretion.  Manthey v. Collier, 367 P.2d 884, 889 (Alaska 1962).  

On appeal to the Alaska Workers’ Compensation Appeals Commission, AS 23.30.128(b) provides that board decisions reviewing a board designee determination are subject to reversal under the “abuse of discretion standard.”  Appeals of Commission decisions to the Alaska Supreme Court are reviewed under the abuse of discretion standard of AS 44.62.570, incorporating the substantial evidence test, as cited above.  To ensure that standard is met on appeal, the same standard is applied in reviewing a Board Designee’s determination.  In applying a substantial evidence standard, a "[reviewer] may not reweigh the evidence or draw its own inferences from the evidence.  If, in light of the record as a whole, there is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion, then the order . . . must be upheld."  Miller v. ITT Arctic Services, 577 P.2d 1044, 1049 (Alaska 1978) (footnotes omitted).

AS 23.30.145. Attorney fees.  

(a) Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 percent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 percent of all sums in excess of $1,000 of compensation. When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded. When the board advises that a claim has not been controverted, but further advises that bona fide legal services have been rendered in respect to the claim, then the board shall direct the payment of the fees out of the compensation awarded. In determining the amount of fees the board shall take into consideration the nature, length, and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries.

(b) If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including reasonable attorney fees. The award is in addition to the compensation or medical and related benefits ordered.

8 AAC 45.070. Hearings 

. . . .

(g) Except when the board or its designee determines that unusual and extenuating circumstances exist, the prehearing summary, if a prehearing was conducted and if applicable, governs the issues and the course of the hearing. 

8 AAC 45.071. Hearing officer as a commissioner's designee 

(a) A hearing officer shall serve as a commissioner's designee to hear and decide procedural and stipulated matters without a panel. An action of a hearing officer under this section is an action of the full board. 

(b) For purposes of this section, 

. . . .

(2) a stipulated matter is limited to 

(A) an award of attorney's fees and costs; 

(B) a continuance; 

(C) a failure to insure and civil penalty assessment under AS 23.30.080; or 

(D) a stipulation under 8 AAC 45.050(f). 

8 AAC 45.095. Release of information 

(a) An employee who, having been properly served with a request for release of information, feels that the information requested is not relevant to the injury must, within 14 days after service of the request, petition for a prehearing under 8 AAC 45.065. 

(b) If after a prehearing the board or its designee determines that information sought from the employee is not relevant to the injury that is the subject of the claim, a protective order will be issued. 

(c) If after a prehearing an order to release information is issued and an employee refuses to sign a release, the board will, in its discretion, limit the issues at the hearing on the claim to the propriety of the employee's refusal. If after the hearing the board finds that the employee's refusal to sign the requested release was unreasonable, the board will, in its discretion, refuse to order or award compensation until the employee has signed the release.

8 AAC 45.195. Waiver of procedures 

A procedural requirement in this chapter may be waived or modified by order of the board if manifest injustice to a party would result from a strict application of the regulation. However, a waiver may not be employed merely to excuse a party from failing to comply with the requirements of law or to permit a party to disregard the requirements of law. 

Alaska Rule of Civil Procedure 26. General Provisions Governing Discovery; Duty of Disclosure.

. . .

(b) Discovery Scope and Limits. Unless otherwise limited by order of the court in accordance with these rules, the scope of discovery is as follows:

(1) In General. Parties may obtain discovery regarding any matter, not privileged which is relevant to the subject matter involved in the pending action, whether it relates to the claim or defense of the party seeking discovery or to the claim or defense of any other party, including the existence, description, nature, custody, condition and location of any books, documents, or other tangible things and the identity and location of persons having knowledge of any discoverable matter. The information sought need not be admissible at the trial if the information sought appears reasonably calculated to lead to the discovery of admissible evidence.

Alaska Rule of Evidence 504. Physician and Psychotherapist-Patient Privilege.

. . . .

(b) General Rule of Privilege. A patient has a privilege to refuse to disclose and to prevent any other person from disclosing confidential communications made for the purpose of diagnosis or treatment of the patient's physical, mental or emotional conditions, including alcohol or drug addiction, between or among the patient, the patient's physician or psychotherapist, or persons who are participating in the diagnosis or treatment under the direction of the physician or psychotherapist, including members of the patient's family. . . . .

(d) Exceptions. There is no privilege under this rule:

(1) Condition on Element of Claim or Defense. As to communications relevant to the physical, mental or emotional condition of the patient in any proceeding in which the condition of the patient is an element of the claim or defense of the patient, of any party claiming through or under the patient, of any person raising the patient's condition as an element of that person's own case, or of any person claiming as a beneficiary of the patient through a contract to which the patient is or was a party; or after the patient's death, in any proceeding in which any party puts the condition in issue.

The Alaska Supreme Court addressed the scope of the physician-patient privilege in civil cases, specifically in regard to conferences with opposing counsel, in a series of three cases.  In Trans-World Investments v. Drobny and Vervick v. Anchorage, 554 P.2d 1148, (Alaska 1976), the court held that by filing a personal injury lawsuit a party waives the physician-patient privilege as to all relevant matters, and the waiver incudes private conferences with attending physicians.  In Arctic Motor Freight v. Stover, 571 P.2d 1006 (Alaska 1977), the court reaffirmed Drobny, but emphasized that waiver of the physician-patient privilege did not require physicians to speak with defense counsel; it merely removed the barrier if physicians chose to do so.  In Langdon v. Champion, 745 P.2d 1371 (Alaska 1987), Langdon had given Champion a release for medical records, but the release only permitted the physicians to discuss Langdon’s medical condition with Champion’s counsel if Langdon’s counsel was also present.  The court reaffirmed that Drobny and Stover authorize defense counsel to engage in ex parte contacts with plaintiff’s physicians, and while plaintiffs could not prevent the physician from doing so, the court again emphasized that it was within the physicians’ discretion to choose whether or not to do so.  

In Baker v. Anglo Alaska Construction, Inc., AWCB Decision No. 88-0013 (January 29, 1988), the employee was asked to sign releases allowing the employer to obtain medical records and to confer with his medical providers.  Instead, employee only provided a release for medical records and sent a letter to his medical providers directing them not to consult with employer unless his attorney was also present.  The board concluded that a medical release under AS 23.30.107 includes permission to consult with medical providers without the employee or his attorney present.  

In Kruesi v. Norm Aubuchon, Inc., AWCB Decision No. 92-0158 (June 23, 1992), the employee acknowledged the employer’s right to ex parte conferences with his doctors, but refused to sign releases unless they were modified to demand that any conferences with his medical providers that occurred without his participation be recorded and transcribed.  The board noted that such ex parte contacts were allowed under Langdon, and found no basis to require the recording of the conferences.  

In  Fletcher v. Pacific Rim Geological Consulting, Inc., AWCB Decision No. 12-0021 (January 30, 2012), an employee had signed releases for medical records, then told her provider not to send the records and later withdrew the releases.  When sent a new release, the employee altered the release by adding “patient must be contacted prior to the release of any records.”  The board found the revocation and restrictions to be contrary to Langdon.  
ANALYSIS

1.
Did the board designee abuse her discretion by refusing to compel Employee to sign Employer’s general medical release unless additional language was added?  
Employer contends the practical effect of including a paragraph stating a treating physician has the exclusive right to decide whether to include Employee in any informal meetings is to preclude the ex parte conferences permitted by Langdon.  Employee concedes Employer may request ex parte conferences with her treating physicians but argues the designee’s paragraph is consistent with Langdon in that it merely informs the doctors that such meetings are at their discretion. 

While Langdon and its predecessors dealt with the physician-patient privilege in civil cases, under AS 23.30.095(e) there is no physician-patient privilege as to facts relating to a work injury.    However, the Health Insurance Portability and Accountability Act of 1996 (HIPAA), 42 U.S.C. §§ 300gg et seq., imposes confidentiality requirements on health care providers, which in many aspects are similar to the physician-patient privilege.  Consequently, the rationale of the Langdon line of cases may be applied by analogy, and the board has done so in the past.  In Baker the board concluded that a medical release under AS 23.30.107 included permission to consult with medical providers without the employee or his attorney present.  

Langdon and Baker establish that in workers’ compensation cases an employee must allow his or her treating doctors to meet informally on an ex parte basis with the employer.  Langdon is clear that, regardless of a release, a treating physician retains the discretion as to whether or not to meet with an employer on an informal basis.  Consequently, a release that included a simple statement that informal meetings are at the doctor’s discretion would not be a problem.  Here, however, the paragraph required by the board designee goes well beyond that and would, in practice, preclude ex parte meetings.  It is highly unlikely that a doctor would ignore his or her patient’s request to attend any informal meetings with an employer, and any meeting that includes the employee is, by definition, not ex parte.  

In workers’ compensation proceedings, there is a strong preference for informal discovery. Employee’s presence at an informal meeting between her treating physicians and Employer is likely to inhibit the free exchange of information between the doctor and Employer, thus defeating the purpose of the informal meeting and forcing employer to resort to more costly and more time consuming formal discovery.  

Here, the paragraph required by the board designee goes well beyond what Langdon states, and its practical effect would be to prevent the ex parte meetings that Langdon stated an employee cannot prevent.  The designee’s decision was an abuse of discretion as it is contrary to controlling law and manifestly unreasonable  

To promote the quick, efficient, fair, and predictable delivery benefits at a reasonable cost, and in lieu of referring the matter back to the board designee, Employee will be ordered to sign the general medical release, without the inclusion of the paragraph ordered by the designee. 

2.
Did the board designee abuse her discretion by refusing to compel Employee to sign Employer’s medical release for Central Peninsula General Hospital? 
The board designee’s order to include the paragraph regarding meetings with Employee’s doctors is specifically limited to the general medical release.  The designee did not require its insertion into any other release, including the Central Peninsula General Hospital release, and Employee never requested the provision be included in the release.  Although Employer’s brief states that two medical releases remain in dispute, its entire argument addressed the question of ex parte meetings between Employer and treating physicians.  Employee’s brief was likewise limited to the question of ex parte meetings, and it did not address the Central Peninsula General Hospital Release.  Based on the parties’ briefs and the prehearing summary, there is no evidence the designee was informed the Central Peninsula General Hospital release was still in dispute. The board designee did not abuse her discretion by failing to rule on an issue that neither party raised or argued.  

Nevertheless, to promote the quick, efficient, fair, and predictable delivery of benefits at a reasonable cost, the issue will be addressed here rather than referring the matter back to the board designee for a ruling.  It is unclear whether or why the release still remains in dispute.  The Central Peninsula General Hospital release that Employer sent to employee on October 10, 2012 includes the modifications that Employee requested be made to Employer’s earlier release, except for the date of the earliest records sought, July 30, 2001.  Employee has accepted the July 30, 2001 date in other medical releases, including the general medical release, and has offered no explanation as to why this release should be different.  Further, Employee did not include the release in her October 10, 2012 petition for a protective order.  If Employee has not already signed Employer’s October 10, 2012 Central Peninsula General Hospital release, she will be ordered to do so.  

3.
Did the board designee abuse her discretion by failing to rule on the employment records release?

As with the Central Peninsula General Hospital release neither party’s brief mentioned the employment records release.  In fact, Employer’s hearing brief specifically stated that all issues other than the two medical releases and attorney fees had been resolved.   Nothing in the December 10, 2012 prehearing conference summary indicates either party raised the issue at the prehearing.  The board designee did not abuse her discretion by not ruling on an issue the parties stated was resolved.  

As with the Central Peninsula General Hospital release, the issue will be addressed here rather than referring the matter back to the board designee for a ruling.  Employee requested three changes, none of which were incorporated in Employer’s October 10, 2012 release.  Employee sought to have the terms “any and all” and “of any nature” stricken.  Releases seeking “any and all” records have been found overbroad, see, e.g. Fernandez v. Trident Seafoods Corporation, AWCB Decision No. 12-0155 (September 6, 2012).  Here, however, Employer has clearly limited its request to employment records from October 2001.  The use of the terms “any and all”  and “of any nature” do not seek to avoid that limitation, instead they clarify that Employee is authorizing the release of all records related to her employment during that period, whatever the past employer may call them or however it may categorize them.  In this context, the terms “any and all” and “of any nature” are not overbroad.

Employee also seeks to add a request that she be invited to any meetings Employer may have with her past employers, similar to her request to be invited to any meetings between Employer and her treating physicians.  An employee’s relationship with his or her treating doctors is significantly different than the relationship with a past employer.  Although they do not apply in the worker’s compensation context, both the physician-patient privilege and HIPAA illustrate the special nature of the relationship between an employee and his or her doctor.   While a person may have a privacy interest in information that a past employer may have, that interest falls far short of the interest in a doctor-patient relationship.  This is evidenced by the fact that there no evidentiary privilege for employment information as there is for physician-patient information.  Further, while the testimony or reports of treating doctors are critical in many, if not most, workers’ compensation cases, it would be an unusual case that hinged on a statement of a past employer that was not also reflected in the written employment records.  Here, Employer’s October 10, 2012 employment records release is not overbroad or overreaching, and Employee will be ordered to sign it.

4. 
Did the designee abuse her discretion by failing to rule on Employee’s request for attorney fees and is Employee entitled to attorney fees?

The designee did not abuse her discretion by failing to rule on Employee’s request for attorney fees.  When the parties have stipulated to attorney fees, 8 AAC 45.071 provides that a hearing officer may approve the stipulation.  In this case, the board designee was a hearing officer, but there is no stipulation as to attorney fees.  When the parties have not stipulated to attorney fees, under AS 23.30.145 the discretion to award attorney fees is vested in the board, not a designee.  The board designee did not abuse her discretion by failing to rule on Employee’s request for attorney fees.   

Employee did not request attorney fees in either her October 5 or October 10, 2012 petitions for protective order, and attorney fees are not listed as an issue for hearing in the December 10, 2012 prehearing conference summary.  Under 8 AAC 45.070(g), the issues identified in the prehearing conference summary govern the course of the hearing absent unusual or extraordinary circumstances.  Employee has not identified any unusual or extraordinary circumstances, and the issue of attorney fees will not be addressed.   

CONCLUSIONS OF LAW

1.
The board designee abused her discretion by refusing to compel Employee to sign Employer’s general medical release unless additional language was added.

2.
The board designee did not abuse her discretion by refusing to compel Employee to sign Employer’s medical release for Central Peninsula General Hospital, but Employee will be ordered to sign the release. 

3.
The board designee did not abuse her discretion by failing to rule on the employment records release, but Employee will be ordered to sign the release.

4.
The board designee did not abuse her discretion by failing to rule on Employee’s request, for attorney fees, and the issue will not be addressed.

ORDER
1.
Employer’s December 10, 2012 oral petition for review of the board designee’s decision is granted as to Employer’s general medical release.

2.
Employer’s December 10, 2012 oral petition for review of the board designee’s decision is denied as to the Central Peninsula General Hospital release, the employment records release, and attorney fees.  

3.
Employee shall sign the general medical release attached to Employer’s October 18, 2012 petition to compel, without alteration, and without the paragraph ordered by the board designee in the December 10, 2012 prehearing conference summary.  

4.
Employee shall sign the Central Peninsula General Hospital release attached to Employer’s October 18, 2012 petition to compel.

5.
Employee shall sign the employment records release attached to Employer’s October 18, 2012 petition to compel, without alteration.

Dated at Anchorage, Alaska on January ____, 2013.
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Stacy Allen, Member

DISSENT, RONALD RINGEL, DESIGNATED CHAIR

The dissent concurs with the majority’s finding of facts and its conclusions as to the Central Peninsula General Hospital release, the employment records release and attorney fees, but respectfully disagrees with the majority’s conclusion the board designee abused her discretion regarding the general medical records release.    

When reviewing a board designee’s decision under the abuse of discretion standard, the question is not whether the designee reached the best decision or whether the board would have reached the same decision.  The authority given a board designee by AS 23.30.108(b) is significant: “the board’s designee has the authority to resolve disputes concerning the written authority [to obtain medical information],” and the designee’s decision must be upheld absent an abuse of discretion.  That is, the designee’s decision must be upheld unless the decision is arbitrary, capricious, manifestly unreasonable, or stems from an improper motive or a failure to properly apply controlling law.  

The majority correctly notes that under Langdon an employee cannot prevent an employer from engaging in informal ex parte meetings with the employee’s doctors.  In reaching its decision in Langdon, the Supreme Court relied on its earlier decision in Stover and stated:

Stover, however, makes clear that it is strictly within the discretion of the physician whether to engage in informal or ex parte contacts.  Thus a physician may refuse to discuss a case without his patient and/or the patient’s attorney being present, and may even require the defendant to proceed with formal discovery.  Langdon at 1373.

The dissent reads Langdon, not as giving employers the right to ex parte meetings with an employee’s doctors, but as giving the doctors the right to meet with employers, if the doctors choose to do so.  

The language the board designee ordered to be included in the general medical release does not instruct the doctors not to meet with Employer or tell them Employee must be included in any informal meetings.  Rather, consistent with Stover, the paragraph makes clear the physician has the discretion to meet with Employer and may refuse to do so unless Employee or her attorney is present.  While neither Stover nor Langdon specifically address whether a physician can terminate an informal meeting once begun, that is certainly consistent with the broad discretion given the doctors in Stover.  The dissent would conclude the board designee’s order was not an abuse of discretion as it is eminently reasonable and entirely consistent with Stover and Langdon. 






Ronald P. Ringel, Designated Chair

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

PETITION FOR REVIEW

A party may seek review of an interlocutory or other non-final Board decision and order by filing a petition for review with the Alaska Workers’ Compensation Appeals Commission.  Unless a petition for reconsideration of a Board decision or order is timely filed with the board under AS 44.62.540, a petition for review must be filed with the commission within 15 days after service of the board’s decision and order.  If a petition for reconsideration is timely filed with the board, a petition for review must be filed within 15 days after the board serves the reconsideration decision, or within 15 days from date the petition for reconsideration is considered denied absent Board action, whichever is earlier.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of LINDSAY N. WOODWARD, employee/applicant, v. TWIN CITIES VETERINARY CLINIC INC., employer, and LIBERTY NORTHWEST INSURANCE CORPORATION, insurer/defendants; Case No. 201117536; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, and served upon the parties this 14th day of January 2013.






Sertram Harris, Clerk
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