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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	TOBY T. GUINARD, 

                                                  Employee, 

                                                     Applicant,

                                                   v. 

TATONDUK OUTFITTERS, LTD,

                                                  Employer,

                                                    and 

WAUSAU BUSINESS INSURANCE CO.,

                                                  Insurer,

                                                     Defendants.
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)
	INTERLOCUTORY

DECISION AND ORDER

AWCB Case No. 201113110
AWCB Decision No. 13-0031

Filed with AWCB Anchorage, Alaska

on March 27, 2013 


Toby Guinard’s (Employee) January 3, 2013 petition for a second independent medical evaluation (SIME) was heard March 5, 2013, in Anchorage, Alaska, a date selected on January 24, 2013.  The issue changed at hearing to Employee’s request for attorney’s fees and costs for obtaining the SIME to which Employer stipulated after Guinard v. Tatonduk Outfitters, Ltd., AWCB Decision No. 13-0017 (February 26, 2013) (Guinard I) was issued.  Attorney Keenan Powell appeared, represented Employee and testified.  Attorney Tasha Porcello appeared and represented Tatonduk Outfitters, Ltd. and its workers’ compensation insurer (Employer).  The record closed at the hearing’s conclusion on March 5, 2013.

ISSUE

Employee contends he is entitled to attorney’s fees and costs for obtaining an SIME over Employer’s objection.  He contends this case is the same factually as numerous prior decisions, which awarded attorney’s fees and costs to an injured worker’s attorney who successfully obtained an SIME.  Employee contends if Employer’s position on his attorney’s fee request is adopted, a dangerous precedent would be established as the floodgates would open to “piecemeal litigation.”  He contends Employer resisted the SIME and now, as it has stipulated to an SIME, he is entitled to additional attorney’s fees and costs.  

Employer contends the December 20, 2012 hearing was only on “compensability.”  It contends its EME was never intended to affect the compensability issue, but was simply “back up” for issues about future medical care.  Employer contends Employee requested an SIME immediately upon receiving the EME report, even though Employer contends it assured Employee the EME report was not going to be used at the compensability hearing.  It contends it could not initially agree to an SIME while at the same time contending the case as a whole was not compensable, because doing so would suggest Employer accepted the claim as compensable, when it had not.  Accordingly, Employer contends Employee’s SIME request and work associated with it was all premature and unnecessary.  Employer contends it clearly told Employee until compensability was decided it would not stipulate to an SIME.  Employer contends Employee had ample time to still request an SIME after the compensability decision was issued.  Had Employee waited for the compensability decision, Employer contends it would not have objected to the SIME, as evidenced by the fact it stipulated to an SIME.  Lastly, Employer contends several attorney’s fee entries are not accurate as they do not comport with the facts, or do not address the SIME issue.  It seeks an order denying interim attorney’s fees or reducing them to reflect erroneous entries.

If Employer controverts a claim based solely on “compensability,” refuses to stipulate to an SIME until compensability is decided, agrees an SIME is necessary, does not resist one if the claim is compensable, the claim is found compensable and Employer immediately agrees to the SIME, is Employee entitled to interim attorney’s fees and costs for services rendered in respect to the SIME?

FINDINGS OF FACT
The following facts and factual conclusions are established by a preponderance of the evidence:

1) On August 22, 2011, Ann Kjera, Employer’s Benefits and Programs Administrator, stated on Employee’s injury report that Employer doubted Employee’s claim because the “employee’s phone message to his supervisor regarding the injury is inconsistent with the employee’s work schedule and video surveillance at the time of the alleged injury” (Report of Occupational Injury or Illness, August 19, 2011).  

2) On August 24, 2011, Ms. Kjera spoke to James Hunter, an adjuster who noted Employer questioned the injury because Employee reported hurting his back “around 8:15 while moving a power unit on the ramp, yet they have video surveillance of employee starting at 7:40 inside in his street clothes just standing around doing nothing, and not acting hurt at all.”  Ms. Kjera told Mr. Hunter Employee left a message for his supervisor stating he had “hurt his back over the weekend” (adjuster’s notes, August 24, 2011).  

3) On September 22, 2012, Ann Kjera spoke with the adjuster, and said Employee “couldn’t have been injured moving a ground power unit at 8:00-8:15 as last flight left at 5:30 and no other flights after that during his shift” (adjuster’s notes, September 22, 2011).  

4) On October 3, 2011, the adjuster telephoned Employee and told him Employer was controverting his claim because their investigation had shown the injury could not have happened the way he reported it (adjuster’s notes, October 3, 2011).  

5) On October 3, 2011, Employer controverted Employee’s rights to all benefits and stated as the reason:

Employer’s investigation has revealed the injury could not have happened in the way employee reported the injury.

Employee asserts he was injured on August 12, 2011 between 8:00 am and 8:15 am while employee was pushing a ground power unit onto an aircraft.  Employee says he then asked another employee for assistance to finish the job; then left.  Video of the employee on the morning of August 12, 2011 establishes that employee was in the tool room, the break room, and in the mezzanine beginning at 7:51 am.  Video shows employee was not wearing his safety vest.  Had employee been on the ramp or returned to the ramp, he is required to wear the vest.  Employee is shown moving around without apparent injury or pain.  Employee did not report an injury to his manager who was on site as of 7:30 am on August 12, 2011.  When employee’s supervisor arrived at work on August 15th, he listened to a voice mail message that stated employee hurt his back over the weekend.  

Everts Air Cargo (Tatonduk Outfitters) had two aircraft on the ground on the morning of August 12, 2011.  The first plane had an EDT (estimated departure time) of 4:00 am.  The second aircraft had an EDT of 5:30 am.  Confirmed that the flight with and EDT of 5:30 actually departed at 6:17 am.

See also AS 23.30.250 (Controversion Notice, October 3, 2011).

6) On October 7, 2011, Employee emailed Rick Gilmore saying he “may have misquoted the time of the injury” (Email, Employee to Rick Gilmore, October 7, 2011).

7) On October 20, 2011, Employee filed a workers’ compensation claim seeking temporary total disability and medical costs, and asserting Employer’s controversion was unfair or frivolous.  Employee stated as his reason for filing the claim:

Controversion Notice.  Gave them an approximate time, injury occurred earlier than time given.  I was out on the ramp.  They need to review tapes prior to 8:00 am. . . .  It may have been the graveyard shift supervisor in training that helped me move the cart (claim, October 20, 2011).  

8) On October 31, 2011, Employer controverted Employee’s claim, stating:

Employer incorporates by reference the October 3, 2011 Controversion.  Employer’s investigation has revealed that the alleged injury could not have happened as reported by the employee (Controversion Notice, October 8, 2011).

9) On November 6, 2012, the parties attended a prehearing conference at which the issues for the December 20, 2012 hearing were set forth (Prehearing Conference Summary, November 6, 2012).

10) On December 13, 2012, Employee saw John Joosse, M.D, for an EME.  Dr. Joosse provided opinions about medical stability, permanent partial impairment, future medical care, physical capacities, and disability.  His report was not asked to address, and did not address, causation or compensability (EME report, December 13, 2012).

11) For this decision’s purposes, “causation” and “compensability” have similar meanings and address whether Employee’s injury “arose out of and in the course of” his employment for Employer (experience, judgment, observations).

12) At the December 20, 2012 compensability hearing, Employer agreed if Employee prevailed on the compensability issue, Employer had no objection to the reasonableness, necessity, or work-relatedness of any of Employee’s past incurred medical bills or claimed disability benefits (Employer’s hearing statements, December 20, 2012).

13) Given Employer’s non-opposition to the specific benefits at issue, the December 20, 2012 hearing was limited to “compensability” (experience, judgment, observations).

14) On or about December 31, 2012, at least 11 days after the compensability hearing, Employer filed and served Dr. Joosse’s EME report (Medical Summary, December 31, 2012).

15) On January 3, 2013, Employee filed a petition requesting an SIME, along with the required SIME form and attached medical records (Petition, January 2, 2013).

16) In January 2013, Dr. Joosse issued two follow-up EME reports, neither of which addressed causation or compensability issues (EME reports, January 24, 2013; January 30, 2013).

17) On January 22, 2013, Employer again controverted, among other things, Employee’s request for an SIME because the “compensability of Employee’s claim is in dispute” and the parties were awaiting a Board decision (Controversion Notice, January 22, 2013).

18) On January 24, 2013, the parties attended a prehearing conference and agreed to issues for the March 5, 2013 hearing, which was limited to Employee’s SIME request (Prehearing Conference Summary, November 6, 2012).

19) On February 26, 2013, Employer filed its hearing brief for the March 5, 2013 hearing.  Since neither party had received Guinard I yet, Employer’s brief addressed jurisdictional issues related to the SIME request set for hearing.  Employer also argued the SIME request was “premature” and its brief said: “If the Board rules in favor of Employee, [in Guinard I] Employer may agree to an SIME.  Employer cannot make a final informed decision on its position on the SIME without reviewing the Decision and Order; thus Employer did not, and could not, agree to either the January 2nd or January 15, 2013 Petition for SIME filed by Employee.”  Employer’s brief further stated: “Employer does not object to Employee’s designation of a neurosurgeon and a physiatrist as an SIME panel, if and when an SIME is appropriate,” and concurred there were medical disputes between Employee’s doctors and its EME.  Lastly, Employer argued the attorney’s fee request related to the SIME was also “premature” (Hearing Brief of Tatonduk Outfitters LTD and Liberty Mutual, February 26, 2013, at 1-4).

20) On February 26, 2013, Employee filed his hearing brief for the SIME issue.  He argued Employer gave two reasons for opposing his SIME request: 1) it was premature because compensability had not yet been decided, and 2) an argument Employee may have waived an SIME issue.  Concerned about the EME one week prior to the December 20, 2012 compensability hearing, Employee argued it sought a hearing continuance to obtain discovery.  Employee conceded Employer agreed to not use the EME as evidence at the December 20, 2012 hearing, so the hearing was not continued (Employee’s SIME Hearing Brief, February 22, 2013).

21) On February 26, 2013, Employee filed an affidavit itemizing 26.6 hours of attorney’s fees totaling $8,221 and costs totaling $2,947.92 for a total of $11,168.92 in attorney’s fees and costs related to her SIME petition (Affidavit of Counsel Regarding Fees and Costs, February 23, 2013).

22) On February 26, 2013, Guinard I issued and concluded:

· Employee’s injury occurred in the course and scope of his employment.

· Employer’s controversions were not frivolous or unfair.

· Employee is entitled to $8,084.01 in medical costs and $169.19 in prescription medications.

· Employee is entitled to $3,006.00 in TTD.

· Employee is entitled to $34,506.71 in TPD.

· Employee is entitled to $35.19 in transportation costs.

· Employee is entitled to $40,965.55 in attorney’s fees and costs (Guinard I at 19).

23) At hearing on March 5, 2013, the parties agreed they had stipulated to the SIME and implicitly agreed the issue for hearing was attorney’s fees and costs related to the SIME (parties’ hearing arguments).

24) At hearing on March 5, 2013, Employee’s counsel testified about her attorney’s fees and costs since her February 23, 2013 affidavit and identified 2.8 additional hours from her second itemization and 1.4 hours since her second itemization, not including the roughly 2.0 hours spent at hearing (Employee’s Hearing Ex. #1; Powell).  Employee’s attorney also withdrew the attorney’s fee entries for February 13, 2013, and February 18, 2013, as not related to the SIME issue, and corrected her hourly rate on January 31, 2013, from $350 to $325 (Powell).

25) Employee requested approximately $9,173.80 in additional, interim attorney’s fees and costs for SIME petition related issues (Powell; observations).

26) At hearing on March 5, 2013, Employer explained it could not stipulate earlier to the SIME without a decision on compensability, as agreeing to an SIME could be construed as accepting the claim, when in fact Employer contested it based on facts tending to show Employee was not injured at work as he stated.  Employer suggested Employee’s fees and cost related to the SIME were unreasonable and unnecessary as Employer told Employee it would agree to an SIME if and when compensability was resolved.  Employer argued Employee should receive no fees or costs for the SIME but if fees were awarded, Employee should be awarded 3.0 hours attorney’s fees, reasoning his attorney would have had to prepare the SIME petition and form and obtain Employer’s agreement on the disputes even had Employer stipulated to the SIME before Guinard I was issued and the compensability issue was resolved (Employer’s hearing statements). 

27) Employer only refused to stipulate to the SIME before Guinard I and resisted it because the injury’s compensability was at issue (experience, judgment, observations and inferences drawn from all the above).

28) Employer had reasonable grounds to dispute the injury, as set forth in the factual findings above, notwithstanding Guinard I’s conclusions (id.).

29) Once Guinard I was issued, Employer’s lawyer called Employee’s counsel and stipulated to the SIME within four business days including the day Guinard I was issued (id.; Employer’s hearing statements).

30) Employer did not resist the SIME on grounds other than claim compensability (id.).

31) SIMEs can be very expensive (experience, judgment, observations).

PRINCIPLES OF LAW
The board may base its decision not only on direct testimony, medical findings, and other tangible evidence, but also on the board’s “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.”  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533-34 (Alaska 1987).

AS 23.30.001. Intent of the legislature and construction of chapter.  It is the intent of the legislature that

(1) this chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this chapter;

(2) workers’ compensation cases shall be decided on their merits except where otherwise provided by statute. . . .

In Egemo v. Egemo Construction Co., 998 P.2d 434 (Alaska 2000), Mr. Egemo injured his leg in a work-related accident.  His leg was put in a cast, but the tibia healed out of alignment, resulting in a varus deformity.  In November 1997, the employee filed a workers’ compensation claim seeking, among other things, time loss benefits for leg-related surgery, planned in the future.  In December 1997, the board decided Mr. Egemo was entitled to medical benefits for his leg, but denied his claim for temporary disability for the period he would be disabled as a result of the leg surgery.  In 1998, Mr. Egemo had leg surgery to address the effects of his 1967 work-related injury and was disabled for a time thereafter.  Meanwhile, Mr. Egemo appealed the denial of disability benefits, and the superior court affirmed.

On appeal to the Alaska Supreme Court, Mr. Egemo argued for an employee to have a “ripe” disability claim, there must be both a medical condition and an earning impairment.  Id. at 438-39.  Egemo stated: “We agree with Egemo’s theory of ripeness.”  Id. at 439.  The court further stated: “A claim is ripe only when it involves a work-related injury or illness that causes wage loss.  Only if the new medical treatment causes the wage loss is there a new claim, restarting the statute of limitations.”  In the same way medical claims are revived whenever there is new treatment, “disability claims related to the new treatment are revived.”  Id.  In response to the employer’s “restarting” argument, the court said “in Alaska, new medical treatment entitles a worker to restart the statute of limitations for medical benefits.  Egemo’s argument is the logical extension of that practice to disability benefits.”  Id. at 440.  Egemo held filing a claim prematurely “does not justify dismissal” of the claim, as the employer was not prejudiced or inconvenienced by knowing before surgery Mr. Egemo would have a disability claim.  Id.  In summary, Egemo stated:

In our view, when a claim for benefits is premature, it should be held in abeyance until it is timely, or it should be dismissed with notice that it may be refiled when it becomes timely (footnote omitted).  Id. at 441.

AS 23.30.005. Alaska Workers’ Compensation Board. . . .

. . .

(h) . . . Process and procedure under this chapter shall be as summary and simple as possible. . . .

AS 23.30.095. Medical treatments, services, and examinations.

. . .

(k) In the event of a medical dispute regarding determinations of causation ... the amount and efficacy of the continuance of or necessity of treatment ... between the employee’s attending physician and the employer’s independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board. . . .

The Alaska Workers’ Compensation Appeals Commission stated AS 23.30.095(k) “clearly conditions the employee’s right to an SIME . . . upon the existence of a medical dispute between the physicians for the employee and the employer.”  Bah v. Trident Seafoods, Corp., AWCAC Decision No. 073 (February 7, 2008) at 4; (citing Smith v. Anchorage School District, AWCAC Decision No. 050 (January 25, 2007) at 8.  Furthermore, when considering whether to order an SIME, consideration must be given to whether the dispute is “significant” and whether an SIME physician’s opinion will assist the board in resolving the disputes.  “[T]he purpose of ordering an SIME under either AS 23.30.095(k) or AS 23.30.110(g) is to assist the board. . . .” Bah, at 5.

AS 23.30.145. Attorney fees.  (a) Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 percent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 percent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded.  When the board advises that a claim has not been controverted, but further advises that bona fide legal services have been rendered in respect to the claim, then the board shall direct the payment of the fees out of the compensation awarded.  In determining the amount of fees the board shall take into consideration the nature, length, and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries.

(b) If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including reasonable attorney fees.  The award is in addition to the compensation or medical and related benefits ordered.

In Harnish Group, Inc. v. Moore, 160 P.3d 146 (Alaska 2007), the Alaska Supreme Court discussed how and under which statute attorney’s fees may be awarded in workers’ compensation cases.  A controversion is required for the board to award fees under 
AS 23.30.145(a).  “In order for an employer to be liable for attorney’s fees under 
AS 23.30.145(a), it must take some action in opposition to the employee’s claim after the claim is filed.”  Id. at 152.  Fees may be awarded under AS 23.30.145(b) when an employer “resists” payment of compensation and an attorney is successful in the prosecution of the employee’s claims.  Id.  In this latter scenario, reasonable fees may be awarded.  Id. at 152-53.

In Lewis-Walunga v. Municipality of Anchorage, AWCAC Decision No. 123 (December 28, 2009), the commission stated “AS 23.30.145(a) establishes a minimum fee, but not a maximum fee.  A fee award under AS 23.30.145(a), if in excess of the statutory minimum fee, requires the board to consider the “nature, length, and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries.”  Id.

Under AS 23.30.145(b), attorney fees shall be awarded where “an employer . . . otherwise resists . . . related benefits.”  AS 23.30.145(b) does not limit the “related benefits” to those that benefit the employee.  The board has awarded attorney’s fees in cases where an employer unsuccessfully resisted an SIME.  See, e.g., Stepanoff v. Bristol Bay Native Corp., AWCB Decision No. 09-0041 (February 26, 2009).  Alaska Interstate v. Houston, 586 P.2d 618, 620 (Alaska 1978); Childs v. Copper Valley Elec. Ass’n., 860 P.2d 1184, 1190 (Alaska 1993).

In McCain v. NANA Regional Corp., AWCB Decision No. 11-0025 (March 4, 2011), the employee contended he was entitled to an SIME because there were medical disputes between his attending physician and the employer’s medical expert.  The employer contended the SIME was premature and a waste of money because some of the employee’s old military medical records were missing and the SIME doctor would benefit from those records, which pertained to the injured body part.  Furthermore, the parties did not agree on the need for an SIME notwithstanding the missing records (id. at 6).  McCain found there were significant medical disputes, which included all possible disputes, including “causation” (id. at 7).  McCain ordered the SIME but gave the employer additional time to obtain the old military records (id.).  McCain also awarded actual attorney’s fees and costs because the employer had controverted the claim and resisted the SIME on several grounds (id. at 8).

In a more typical SIME dispute, in Macconnell v. Testamerica Laboratories, Inc., AWCB Decision No. 09-0156 (September 30, 2009), the injured worker filed a petition for an SIME and the employer refused to agree there were substantial medical disputes as to all “determinations” the employee listed on the SIME form.  Macconnell found there were significant medical disputes on three of the five areas the employee listed, and ordered an SIME on those areas.  However, the employer objected to a full fee award and Macconnell awarded the employee only three-fifths of the total fees requested for obtaining the SIME on three out of five issues (id. at 6). 

ANALYSIS

If Employer controverts a claim based solely on “compensability,” refuses to stipulate to an SIME until compensability is decided, agrees an SIME is necessary, does not resist one if the claim is compensable, the claim is found compensable and Employer immediately agrees to the SIME, is Employee entitled to interim attorney’s fees and costs for services rendered in respect to the SIME?

This decision involves primarily a legal analysis.  Therefore, the statutory compensability presumption need not be applied.  As a general rule, when an employer delays or otherwise resists compensation payments and the employee hires an attorney who successfully prosecutes his claim, the employee is entitled to attorney’s fees.  Harnish.  In making fee awards under AS 23.30.145(a), the nature, length and complexity of the professional services performed on the injured worker’s behalf are considered, as well as the benefits resulting from those services.  An attorney’s fee and cost award must reflect the workers’ compensation proceedings’ contingent nature, and fully but reasonably compensate attorneys for services performed on issues for which the injured worker prevails.  Lewis-Walunga.  The experience and skills exercised on an injured worker’s behalf are taken into account to compensate their attorneys accordingly.  Harnish.
Employee retained counsel who successfully obtained valuable benefits for him in Guinard I and incurred legal fees and costs in so doing.  Having prevailed, he was entitled to an attorney’s fee and cost award.  Guinard I awarded full, reasonable fees and costs under AS 23.30.145(a).  Neither party appealed Guinard I.  Now, Employee seeks interim fees related to the SIME petition.  

This case is distinguishable from typical SIME cases.  In most cases, where attorney’s fees and costs are awarded to the employee for successfully obtaining an SIME, they are awarded because the employer argued there were no, or were inadequate, grounds for ordering an SIME.  For example, an employer will sometimes argue there was no medical dispute between its EME and the employee’s physicians; any disputes were insignificant; there were already enough medical opinions in the case; or an SIME would not assist in resolving the case.  If the employee at or even before hearing overcomes these objections and obtains the SIME, attorney’s fees and costs are awarded.  Lewis-Walunga; Stepanoff.
Here, Employer controverted Employee’s rights to benefits, his claim, and his SIME request only because it questioned whether or not Employee’s injury arose out of and in the course of his employment, thereby questioning its “compensability.”  The record contained evidence raising legitimate questions over the case’s compensability and even Employee admitted he may have told his supervisors the incorrect time his injury occurred.  SIMEs can be very expensive for employers.  AS 23.30.095(k).  It was not unreasonable for Employer to say it needed to see Guinard I before deciding whether or not it would agree to an SIME.  Employer’s resistance to the SIME request was based solely on the compensability question.  Rogers & Babler.
Once the compensability question was resolved, Employer had no significant, relevant concerns about the SIME.  Contrary to facts in typical SIME decisions, in this case Employer never argued there were no medical disputes between the physicians; the disputes were insignificant; there were already enough medical opinions in the case; or an SIME would not help resolve the case.  Macconnell.  To the contrary, Employer agreed with Employee on these factors and only desired to have compensability decided before it agreed to the SIME.  The brief exchange about Employee possibly waiving one SIME issue is immaterial and de minimis.  Employer did not want to look as though it accepted the case as compensable by paying for an SIME, when it had controverted compensability since before Employee filed his claim.  In its February 26, 2013 SIME hearing brief, filed before the March 5, 2013 hearing and before Employer would have even received Guinard I, Employer said as much and even agreed to Employee’s recommended specialties to perform the SIME.

Consequently, Employer’s argument is more persuasive.  There was no need for a separate hearing on Employee’s SIME petition because Employer agreed to it as soon as reasonably possible after Guinard I was issued.  AS 23.30.001.  With the parties’ acquiescence, the March 5, 2013 hearing changed focus from the SIME petition to Employee’s request for fees for “obtaining” the SIME.  AS 23.30.005.  The only relevant, changed fact since Employee filed his SIME petition is that Guinard I decided Employee’s injury is compensable.  His attorney’s efforts described in her February 23, 2013 fee affidavit and her March 5, 2013 hearing testimony did not result in obtaining the SIME.  Employee’s attorney’s efforts in Guinard I resolved the compensability issue, which resulted in Employer stipulating to the SIME.  In other words, Employee’s attorney’s efforts obtaining a successful result in Guinard I are what are responsible for obtaining the SIME.  Employee’s attorney has already been compensated for services rendered in respect to Guinard I.

The work Employee’s lawyer performed in respect to the SIME may ultimately result in Employee obtaining additional benefits.  Employee may ultimately be entitled to additional attorney’s fees and costs, including some or all of those he now seeks.  But, given the above analysis, it is too soon to say.  Employee’s request for interim attorney’s fees and costs for services rendered in respect to the SIME issue is premature.  When a premature claim is made, the remedy is to either dismiss it without prejudice or hold it in abeyance until the claim is ripe.  Egemo.  Under this case’s unique circumstances, Employee is not entitled to an interim attorney’s fee and cost award for legal services related to the SIME.  Nevertheless, Employer suggested Employee receive three hours in what this decision refers to as “interim attorney’s fees” because his attorney would have had to prepare and file an SIME petition and related form and obtain agreement as to the areas in dispute regardless of whether or not Employer stipulated to the SIME before Guinard I.  Employer surmises three hours is about what this would have taken.  Therefore, as Employer does not object to Employee receiving three hours in interim attorney’s fees, at this time Employee will be awarded $975 in interim attorney’s fees (three hours X $325 per hour = $975).  This award does not preclude additional attorney’s fees and costs being awarded to Employee for legal services performed on the SIME issue, legal services performed after Guinard I or legal services related to any other issue in this case not already compensated in Guinard I.  At this time, a claim for an award of any and all other attorney’s fees and costs Employee may have incurred, not already awarded in Guinard I, is premature and will be held in abeyance until such time as the claim is ripe or the case is resolved.  Egemo.

CONCLUSION OF LAW

If Employer controverts a claim based solely on “compensability,” refuses to stipulate to an SIME until compensability is decided, agrees an SIME is necessary, does not resist one if the claim is compensable, the claim is found compensable and Employer immediately agrees to the SIME, Employee is usually not entitled to interim attorney’s fees and costs for services rendered in respect to the SIME.

ORDER

1) Employee’s request for interim attorney’s fees and costs from February 23, 2013 on the SIME issue is granted in part and denied in part.

2) Employer shall pay Employee $975 in interim attorney fees.

3) All other attorney’s fees and costs not already addressed or awarded in Guinard I are held in abeyance until such time as the attorney’s fee claim is ripe or the case is resolved.
Dated in Anchorage, Alaska on March 27, 2013.
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If compensation is payable under the terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in the Alaska Workers’ Compensation Appeals Commission.

If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order. 

PETITION FOR REVIEW

A party may seek review of an interlocutory or other non-final Board decision and order by filing a petition for review with the Alaska Workers’ Compensation Appeals Commission.  Unless a petition for reconsideration of a Board decision or order is timely filed with the board under AS 44.62.540, a petition for review must be filed with the commission within 15 days after service of the board’s decision and order.  If a petition for reconsideration is timely filed with the board, a petition for review must be filed within 15 days after the board serves the reconsideration decision, or within 15 days from date the petition for reconsideration is considered denied absent Board action, whichever is earlier.
RECONSIDERATION

A party may ask the board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the board within 15 days after delivery or mailing of this decision.
MODIFICATION

Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.
CERTIFICATION

I hereby certify the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of TOBY T. GUINARD, employee/applicant v. TATONDUK OUTFITTERS LTD., employer, and WAUSAU BUSINESS INSURANCE CO., insurer/defendants; Case No. 201113110; dated and filed in the office of the Alaska Workers’ Compensation Board in Anchorage, Alaska, and served upon the parties on March 27, 2013.
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