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ALASKA WORKERS' COMPENSATION BOARD

          P.O. Box 115512
Juneau, Alaska 99811-5512

	MICHAEL B. MORGAN, 

                                  Employee, 

                                             Applicant,

                                                 v. 

RELIABLE TRANSFER CORP.,

                                 Employer,

                                                and

VANLINER INSURANCE CO.,

                                 Insurer,

                                               Defendants.
	)
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)
	FINAL DECISION AND ORDER

AWCB Case No. 201102570
AWCB Decision No. 13-0036

Filed with AWCB Juneau, Alaska

on April 2, 2013


Reliable Transfer Corp.’s (Employer) October 8, 2012 petition to dismiss Michael Morgan’s (Employee) April 21, 2011 claim, was heard on March 12, 2013, in Juneau, Alaska, a date selected on December 13, 2012.  Employee appeared by telephone, represented himself, and testified as the only witness.  Attorney Jeffrey Holloway appeared and represented Employer and its workers’ compensation insurance carrier.  The record closed at the hearing’s conclusion on March 12, 2013.

ISSUE

Employer contends Employee has unreasonably and willfully failed to make himself available in Juneau for Employer to take his properly noticed deposition, even after being ordered to do so in Morgan v. Reliable Transfer Corp., Alaska Workers’ Comp. Bd. Dec. No. 12-0157 (September 12, 2012) (Morgan I).  Employer contends Employee’s claim should be dismissed.  

Employee does not oppose Employer’s petition to dismiss, contending he does not wish to further prosecute his claim.

Should Employee’s claim be dismissed?

FINDINGS OF FACT

All findings of fact from Morgan I are incorporated herein by reference.  The record establishes the following additional relevant facts and factual conclusions by a preponderance of the evidence:
1) On September 12, 2012, Morgan I issued on Employer’s July 2, 2012 petition for reimbursement of deposition costs and August 2, 2012 petition to compel Employee’s deposition attendance or, alternatively, to dismiss his claim.  Morgan I ordered Employee to make himself available in Juneau for Employer to take his properly noticed deposition.  Morgan I also advised Employee if he failed or refused to comply with Morgan I, sanctions may be applied to ensure Employee’s compliance, up to and including benefit suspension or forfeiture, or claim dismissal in whole or in part.  Morgan I found no order had yet issued compelling Employee’s deposition attendance.  It declined to impose sanctions and ordered Employee to attend his properly noticed deposition.  Morgan I informed Employee if he failed or refused to comply with Morgan I, and if the failure was not substantially justified, Employee’s failure to attend would be considered a willful failure to comply.  (Morgan I, September 12, 2012).

2) On September 12, 2012, Morgan I was served on Employee by United States Postal Service (USPS) certified mail.  (Record; USPS certified mail, Label/Receipt Number: 91 7108 2133 3937 4793 2356).

3) On September 19, 2012, Employer served Employee notice his deposition would be taken on October 1, 2012, in Juneau.  (Employer Hearing Brief at Exhibit 14, March 5, 2013).

4) Employee failed to attend his October 1, 2012 deposition.  (Employer Hearing Brief at Exhibit 15).

5) On October 8, 2012, Employer filed a petition to dismiss Employee’s claims based on Employee’s failure to comply with Morgan I’s order to attend his properly noticed deposition.  (Petition to Dismiss, October 8, 2012; record).

6) At a December 13, 2012 prehearing conference, Employer’s October 8, 2012 petition to dismiss was scheduled to be heard on March 12, 2013.  (Prehearing Conference Summary, December 13, 2012).

7) At hearing on March 12, 2013, Employee said he does not want to prosecute his claim or participate further in this case.  The panel chair informed Employee he had a right to have the board hear and decide his claims, and informed him failing to attend his properly noticed deposition or otherwise participating in his case may result in his claim being dismissed.  After being so advised, Employee requested his claim be dismissed.  He explained his former attorney had filed the claim on Employee’s behalf and Employee did not want to prosecute it.  (Employee).
PRINCIPLES OF LAW

AS 23.30.001.  Intent of the legislature and construction of chapter.  It is the intent of the legislature that

1) this chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this chapter;

2) workers’ compensation cases shall be decided on their merits except where otherwise provided by statute. . . .

AS 23.30.108.  Prehearings on discovery matters; objections to requests for release of information; sanctions for noncompliance.  

…

(c) . . . If a party refuses to comply with an order by … the board concerning discovery matters, the board may impose appropriate sanctions in addition to any forfeiture of benefits, including dismissing the party’s claim, petition, or defense. . . . 

AS 23.30.115.  Attendance and fees of witnesses.  (a) . . . the testimony of a witness may be taken by deposition or interrogatories according to the Rules of Civil Procedure. . . . 

AS 23.30.135.  Procedure before the board.  (a) In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure. . . .  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . . 

8 AAC 45.054.  Discovery.  (a) The testimony of a material witness, including a party, may be taken by written or oral deposition in accordance with the Alaska Rules of Civil Procedure. . . .

(b) Upon the petition of a party, the board will, in its discretion, order other means of discovery. 

. . .

Alaska Civil Rule 37.  Failure to Make Disclosures or Cooperate in Discovery:  Sanctions. . . 

. . .

(b) Failure to Comply With Order.

. . .

(2) Sanctions by Court in Which Action is Pending.  If a party . . . fails to obey an order to provide or permit discovery . . . the court in which the action is pending may make such orders in regard to the failure as are just, and among others the following:

. . .

(C) An order striking out pleadings or parts thereof, or staying further proceedings until the order is obeyed, or dismissing the action or proceeding or any part thereof. . . . 
. . .

In lieu of any of the foregoing orders or in addition thereto, the court shall require the party failing to obey the order or the attorney advising that party or both to pay the reasonable expenses, including attorney’s fees, caused by the failure, unless the court finds that the failure was substantially justified or that other circumstances make an award of expenses unjust. 

(3)  Standard for Imposition of Sanctions.  Prior to making an order under section… (C) of subparagraph (b)(2) the court shall consider

(A) the nature of the violation, including the willfulness of the conduct and the materiality of the information that the party failed to disclose;

(B) the prejudice to the opposing party;

(C) the relationship between the information the party failed to disclose and the proposed sanction;

(D) whether a lesser sanction would adequately protect the opposing party and deter other discovery violations; and

(E) other factors deemed appropriate by the court or required by law.

The court shall not make an order that has the effect of establishing or dismissing a claim or defense or determining a central issue in the litigation unless the court finds that the party acted willfully.

The Alaska Supreme Court encourages “liberal and wide-ranging discovery under the Rules of Civil Procedure.”  Schwab v. Hooper Electric, AWCB Decision No. 87‑0322 at 4, n. 2 (December 11, 1987); citing United Services Automobile Association v. Werley, 526 P.2d 28, 31 (Alaska 1974); see also, Venables v. Alaska Builders Cache, AWCB Decision No. 94-0115 (May 12, 1994).  

AS 23.30.108(c) and AS 23.30.135 allow for claim dismissal if an employee willfully obstructs discovery, although this sanction “is disfavored in all but the most egregious circumstances.”  McKenzie v. Assets, Inc., AWCB Decision No. 08-0109 (June 11, 2008).  Exercising the extreme, dismissal sanction has been reversed as an abuse of discretion where the board failed to consider and explain why a sanction short of dismissal would be inadequate to protect the parties’ interests.  Erpelding v. R&M Consultants, Inc., Case No. 3AN-05-12979 CI (Alaska Superior Ct., April 26, 2007), reversing Erpelding v. R&M Consultants, Inc., AWCB Decision No. 05-0252 (October 3, 2006).

ANALYSIS

Should Employee’s claim be dismissed?

Morgan I ordered Employee to make himself available in Juneau for Employer to take his properly noticed deposition.  Morgan I also advised Employee if he failed or refused to comply with Morgan I, sanctions may be applied to ensure Employee’s compliance, up to and including benefit suspension or forfeiture, or claim dismissal in whole or in part.  Morgan I informed Employee if he failed or refused to comply with Morgan I, and if the failure was not substantially justified, Employee’s failure to attend would be considered willful.

After Morgan I issued, Employer again notified Employee his deposition would be taken in Juneau.  Employee again did not attend.  In some cases, an employee may be persuaded to comply with discovery when he learns his benefits have been suspended for failure to comply.  In other cases, employees are moved to compliance when suspended benefits are ordered forfeited.  Here, Employee stated he does not want to prosecute his case and requests his claim be dismissed.  Employee’s statement suggests lesser sanctions would be ineffective to obtain Employee’s compliance with Morgan I and ensure Employer’s present right to discovery regarding his claim.  As forfeiture is unlikely to persuade Employee to cooperate with discovery, forfeiture of past, suspended benefits is not a meaningful alternative to dismissal either.

Employee’s failure to attend his properly noticed deposition prejudiced Employer’s ability to investigate and defend against Employee’s claim.  Employee’s failure and refusal, despite being ordered to do so, is willful.  Employee’s statement he does not want to participate further in his case and request for claim dismissal show Employee has no intention of ever complying with the order to attend his properly noticed deposition.  Employee’s statements further show lesser sanctions will not persuade Employee to cooperate.  Employer’s request for claim dismissal, joined by Employee’s request to dismiss, will be granted.  

CONCLUSION OF LAW

Employee’s April 21, 2011 claim will be dismissed.

ORDER

1) Employer’s petition to dismiss Employee’s claim is granted.

2) Employee’s April 21, 2011 claim is dismissed.

Dated in Juneau, Alaska this 2nd day of April, 2013.






ALASKA WORKERS’ COMPENSATION BOARD





____________________________________






Marie Y. Marx, Designated Chair
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Bradley S. Austin, Member

APPEAL PROCEDURES

This compensation order is a final decision and becomes effective when filed in the board’s office, unless it is appealed.  Any party in interest may file an appeal with the Alaska Workers’ Compensation Appeals Commission within 30 days of the date this decision is filed.  All parties before the board are parties to an appeal.  If a request for reconsideration of this final decision is timely filed with the board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied because the board takes no action on reconsideration, whichever is earlier.

A party may appeal by filing with the Alaska Workers’ Compensation Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from; 2) a statement of the grounds for the appeal; and 3) proof of service of the notice and statement of grounds for appeal upon the Director of the Alaska Workers’ Compensation Division and all parties.  Any party may cross-appeal by filing with the Alaska Workers’ Compensation Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  Whether appealing or cross-appealing, parties must meet all requirements of 8 AAC 57.070.

RECONSIDERATION

A party may ask the board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of MICHAEL B. MORGAN Employee / applicant v. RELIABLE TRANSFER CORP., Employer; VANLINER INSURANCE CO., insurer / defendants; Case No. 201102570; dated and filed in the office of the Alaska Workers’ Compensation Board in Juneau, Alaska, and served upon the parties this 2nd day of April, 2013.
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Sue Reishus-O’Brien, Workers’ Compensation Officer
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