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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	ELLA AILEEN COTTER, 

Employee, 
Clamant,
v. 

FAIRBANKS NORTH STAR 
BOROUGH SCHOOL DISTRICT,
Self-Insured Employer,


	)

)

)

)

)

)

)

)

)

)

)

)
	FINAL DECISION AND ORDER

AWCB Case No.  199623896
AWCB Decision No. 13-0043
Filed with AWCB Fairbanks, Alaska

On April 26, 2013


Ella Aileen Cotter’s (Employee) September 8, 2010; December 1, 2011 and January 23, 2012 claims were place on the hearing docket at a January 7, 2013 prehearing conference and heard in Fairbanks, Alaska on January 31, 2013.  Attorney Michael Patterson appeared in person and represented Employee.  Attorney Jill Dolan appeared in person and represented Fairbanks North Star Borough School District (Employer).   Employee testified in person, and Jimmy Tamai, M.D. and Carol Frey, M.D. testified telephonically, on Employee’s behalf.  Bev Shuttleworth testified in person, and Stephan Fuller testified telephonically, on Employer’s behalf.  The record was held open until February 15, 2013 to receive post-hearing briefs and for Employee to file a supplemental fee affidavit.  Employer had 10 days after Employee filed her supplemental fee affidavit to file an opposition.  Therefore, the record closed on February 25, 2013.  

ISSUES

Employee contends she was vacuuming stairs for Employer on October 28, 1996, and as she was working down the stairs backwards and thinking she was on the landing, missed a step and twisted her right ankle.  She contends her ankle condition results from the work injury and is compensable.  Employee contends her treating physician’s and the second independent evaluator’s (SIME) opinions support compensability.  She contends the employer’s medical evaluator’s (EME) opinion should be afforded less weight because it was rendered 15 years after the injury.

Employer contends Employee’s reported “pop” at the time of injury is not as significant as she suggests and her treating physician at the time did not did note any swelling or bruising and found Employee to have a full range of motion.  It contends Employee did not seek treatment specifically for the ankle injury until six months later.  Employer points out Employee later had ankle ligament reconstruction with an excellent result.  Employer contends Employee recovered, was successfully retrained to perform sedentary work and did not seek treatment for ankle pain for years.  Employer denies liability for any benefits and contends Employee cannot carry her burden under the presumption analysis.   It relies on its EME physician’s opinion, who opines Employee’s ankle pain is a preexisting condition, which results from her flat feet and obesity, and contends the SIME opinion should be afforded less weight because her report is “scattered and confusing,” and because the SIME physician was confused at her deposition.  

1) Is Employee’s current claim for ankle related benefits compensable?

Employee contends her ankle condition requires additional medical treatment.  Specifically, she contends Michael Todd, D.O., has recommended follow-up ankle surgery and Dr. Tamai concurs with Dr. Todd and has recommended a sub-specialty surgical consultation.  

Employer contends Employee suffered, at most, a Type I sprain on October 28, 1996, which required no treatment, other than the passage of time, to heal.  It contends Employee later had ankle ligament reconstruction with an excellent result, was “better than new” following the surgery.  Employer contends Employee does not require any further medical treatment for her ankle condition. 
2) Is Employee entitled to medical and related transportation costs?

Employee contends she is entitled to permanent partial impairment (PPI) and relies on Dr. Tamai’s March 2, 1998 report where he rated Employee at four percent whole person impairment for her right ankle instability.

Employer contends Employee was overpaid PPI benefits because Dr. Tamai’s rating failed to take into account his successful surgery and because he did not take an x-ray as required by the American Medical Association (AMA) Guides to the Evaluation of Permanent Impairments (Guides).

3) Is Employee entitled to PPI?

Employee contends Employer owes interest because all compensable medical bills were not timely paid, such as Dr. Todd’s.

Employer contends all properly submitted, compensable bills were timely paid and it owes no interest.

4) Is Employee entitled to interest? 

Employee contends she should prevail on the primary issues at hearing. Accordingly she contends she is entitled to $48,855.79 in fees and costs.  

Employer objects to Employee’s attorney fees and costs.  It contends it should not be liable for time spent working on Employee’s withdrawn claim for temporary total disability (TTD) benefits or the letter to Dr. Frey, which was stricken from the record.  Employer contends Dr. Frey’s expert witness fee is unreasonable and objects to Employee’s paralegal time because the paralegal did not file an affidavit.

5) Is Employee entitled to attorney fees and costs?

FINDINGS OF FACT
The following facts and factual conclusions are established by a preponderance of the evidence:

1) In October 1996, Employee was treating with Ralph Dixon, D.P.M., for painful flat feet.  Dr. Dixon prescribed orthotics. (Dixon reports, October 28, 1996; October 30, 1996).

2) Employee’s foot conditions, including painful flat feet, heel spurs and plantar fasciitis are well documented throughout the medical record.  (E.g. Id.; Dixon reports, February 13, 1997; April 2, 1997; April 24, 1997; April 29, 1997; September 15, 1998; September 25, 1998; October 23, 2000; January 23, 2001; April 26, 2001; April 30, 2001; May 7, 2001; July 17, 2001;  Tamai reports, January 12, 1998; February 10, 1998).

3) On October 30, 1996, Employee reported twisting her right ankle two days prior while coming down stairs backwards as she cleaned.  (Report of Occupational Injury or Illness, November 4, 1996).

4) On October 30, 1996, Employee saw Dr. Dixon to pick-up orthotics for her preexisting foot pain and also complained of right ankle pain after twisting her ankle at work.  The chart notes state “POP to anterior ankle joint.”  Dr. Dixon advised Employee to follow up for an x-ray if her ankle pain did not improve.  (Dixon report, October 30, 1996).

5) Employer accepted Employee’s injury as compensable and began paying benefits.  (Compensation Reports, November 25, 1996 to January 10, 2000).

6) On April 2, 1997, Employee reported continued right ankle pain to Dr. Dixon.  Employee showed positive anterior drawer sign with 10 degree talar tilt.  Dr. Dixon ordered a right ankle x-ray.  (Dixon report, April 2, 1997).

7) On April 2, 1997, an x-ray showed a widening of the ankle mortise laterally and posteriorly with stress.  (X-ray report, April 2, 1997).

8) On April 29, 1997, Employee saw Dr. Dixon.  The chart note states: “c/o pain at her dorsolateral foot.  Twisted foot.  Heel doing well.  Ankle unchanged.”  Dr. Dixon assessed a sprain and continued ankle instability.  He ordered x-rays and prescribed a brace.  (Dixon report, April 29, 1997).

9) On May 27, 1997, because of continuing pain and instability in Employee’s right ankle, Dr. Dixon referred Employee to Jimmy Tamai, M.D. for possible surgical repair of her ankle via a Brostom’s procedure.  (Dixon report, May 27, 1997).

10) On June 25, 1997, Employee sought a surgical consultation with Dr. Tamai.  Employee had been treating conservatively with Dr. Dixon with splinting, bracing and activity modifications.  However, Employee continued to have significant ankle pain and repeated episodes of instability.  Physical examination showed sever anterior drawer, diffuse tenderness along the ankle with significant effusion.  Dr. Tamai diagnosed chronic right ankle lateral instability secondary to trauma and recommended lateral, ankle ligament reconstruction.  (Tamai report, June 25, 1997).

11) On September 12, 1997, Dr. Tamai noted Employee was to have undergone ligament reconstruction surgery the previous summer, but the surgery had to be postponed because Employee fell off her horse.  (Tamai report, September 12, 1997).

12) On September 18, 1997, because of Employee’s chronic and painful right ankle instability resulting from an inversion injury to her right lateral ankle, Dr. Tamai performed right ankle ligament reconstruction surgery.  During surgery, Dr. Tamai found Employee’s entire anterior talofibular ligament grossly attenuated and markedly thin and her calcaneofibular ligament grossly attenuated.  (Tamai report, September 18, 1997).

13) Employee underwent a course of physical therapy, reported less pain and demonstrated increased right ankle strength.  (Physical Therapy notes, October 24, 1997 to November 13, 1997).

14) On November 19, 1997, Employee saw Dr. Tamai and reported no pain or instability with normal weight bearing activities.  Employee felt capable to return to work and showed no drawer sign on physical examination.  Dr. Tamai released Employee back to work starting November 24, 1997.  (Tamai report, November 19, 1997).  

15) On February 10, 1998, a bone scan showed increased uptake on the right cuneiform region consistent with posttraumatic arthritis.  Employee “adamantly” denied right ankle pain.  (Tamai report, February 10, 1998).

16) By March 2, 1998, Employee’s ankle stability had improved following the reconstructive surgery but she continued experience painful weight bearing in her right hind foot and mid foot. Multiple attempts to allow Employee to return to her regular job had been unsuccessful, and since Employee’s symptoms had been stationary for several months, Dr. Tamai believed Employee was medically stable and performed a PPI rating.  He rated Employee with four percent whole person permanent impairment for her right ankle instability.  (Tamai report, March 2, 1998).

17) On March 6, 1998, Employee declined a lump sum $5,400.00 PPI payment and elected to receive reemployment benefits.  (Compensation Report, March 11, 1998).

18) On April 13, 1998, as part of a rehabilitation eligibility evaluation, Dr. Tamai opined Employee would not be able to return to work and recommended retraining in sedentary office work such as administration, analyst or receptionist.  (Tamai responses, April 13, 1998).

19) Employee received “some schooling” and went to work as a purchasing agent for the University of Alaska Fairbanks. This job involved sedentary work.  (Cotter).

20) On September 15, 1998, Employee saw Dr. Dixon for a follow-up after undergoing a heel spur resection and plantar fascia release on her right foot.  (Dixon report, September 15, 1998).

21) On October 23, 2000, Employee saw Dr. Dixon for left foot pain.  There was pain on palpitation along the medial plantar aspect of the left calcaneus and to lesser extents along the medial longitudinal arch.  Dr. Dixon compared an x-ray to one taken in 1996 and diagnosed left foot plantar fasciitis.  (Dixon report October 23, 2000).

22) On January 23, 2001, Employee complained her right ankle was very sore.  Dr. Dixon performed an injection, provided a brace and suggested Employee modify her activities and follow-up in two to three weeks.  (Dixon report, January 23, 2001).

23) On April 26, 2001, Dr. Dixon performed a heel spur resection and plantar fascia release on Employee’s left foot. (Dixon reports, April 26, 2001).

24) On July 17, 2001, Employee followed up with Dr. Dixon after her left foot heel spur reduction.  Her primary concern was soreness and swelling in her right ankle.  There was marked edema of the right leg and ankle.  Pain on palpitation was present at the anterior lateral aspect of the ankle joint.  Dr. Dixon recommended Employee modify activities and purchase an over-the-counter support stocking to control the edema.  (Dixon report, July 17, 2001).

25) After 2001, the medical record is nearly silent until late 2008.  (Record, observations).

26) On February 15, 2005, Employee saw Dr. Tamai to inquire about work restrictions due to ankle pain.  Employee was working at Lowe’s performing mostly sedentary work, but sometimes the job required extended periods of standing and walking.  (Tamai report, February 15, 2005).

27) On November 7, 2008, Employee was working for the Fairbanks Native Association and injured her right knee during cardio-pulmonary resuscitation (CPR) training.  (Report of Occupational Injury or Illness, November 16, 2008).

28) A November 19, 2008 magnetic resonance imaging (MRI) scan showed a posterior horn meniscal tear in Employee’s right knee.  (Leistikow report, April 17, 2009).

29) On May 11, 2009, Dr. Tamai recommended Employee undergo a right knee arthroscopy.  (Tamai report, May 11, 2009). 

30) The record does not contain an operative report of Dr. Tamai’s right knee arthroscopy.  (Record; observations).

31) An EME report by Matthew Provencher, M.D., indicates Dr. Tamai performed Employee’s right knee arthroscopy on May 20, 2009.  (Provencher report, September 15, 2011).

32) On June 4, 2009, Dr. Tamai performed a post-surgical evaluation indicating he had performed a right knee arthroscopy for Employee’s meniscal tear.  (Tamai report, June 4, 2009).

33) On June 17, 2010, Dr. Tamai obtained x-rays of Employee’s right ankle and both knees.  The x-ray did not show evidence of acute fracture or dislocation, but did show an old avulsion injury off the tip of the medial malleolus that may have been associated with an old sprain.  (Tamai report, June 17, 2010).

34) On September 20, 2010, Employee filed a claim seeking medical costs for her right ankle condition.  (Claim, September 8, 2010).

35) On November 8, 2010, Employer controverted benefits.  (Notice of Controversion, November 8, 2010).

36) Subsequent to Employee’s June 17, 2010 visit with Dr. Tamai, she moved to Texas.  (Todd report, November 11, 2010; Tamai report, August 11, 2011; inferences drawn from above).

37) On November 17, 2010, Employee saw Michael Todd, D.O., in El Paso, Texas for an evaluation of continued right ankle pain.  Since the 1997 surgery, Employee had experienced continuous, problematic, right lower extremity pain and swelling about her right ankle with functional instability.  On examination, Employee had mild swelling in her right lower extremity and a positive anterior drawer but the talar tilt appeared within normal limits.  She had painful anterior talar tilt and was tender to palpation over the anterolateral gutter and pain with an anterolateral impingement test.  Dr. Todd diagnosed right ankle impingement with possible loose body within the ankle joint, and functional ankle instability and ordered a right ankle MRI.  (Todd report, November 11, 2010).

38) On February 11, 2011, a right lower extremity MRI showed an abnormal signal intensity of Employee’s anterior talofibular and calcaniofibular ligaments and was interrupted and wavy in relation to a tear.  The posterior talofibular ligament presented diffuse abnormal signal intensity with no tear in relation to sprain.  (MRI report, February 2, 2011).

39) On March 9, 2011, Dr. Todd interpreted the MRI.  It showed edema within the fibular head and a very large tenosynovitis and inflammation around her peroneal tendons “indicative of a partial tearing if not a complete tear of ____ [sic] and peroneus longus.”  Employee also had significant changes within the sinus tarsi that Dr. Todd tentatively interpreted as an incidental finding rather than contributory.  Due to Employee’s continued pain and instability, Dr. Todd recommended a diagnostic ankle arthroscopy with a possible Brostrom revision with peroneal tendon exploration and debridement as needed.  (Todd report, March 9, 2011).

40)  On June 20, 2011, Employee moved back to Alaska.  (Fuller report, December 21, 2011). 

41) On August 11, 2011, Employee saw Dr. Tamai to discuss Dr. Todd’s surgical recommendations.  Due to the long-term nature of Employee’s symptoms following trauma, Dr. Tamai strongly urged Employee to consult with a foot and ankle subspecialist on the proposed surgery.  (Tamai report, August 11, 2011).

42) On October 20, 2011, Dr. Tamai opined Employee’s 1996 industrial injury was a substantial factor in Employee’s need for his recommended subspecialty surgical consultation.  He also commented Employee suffers from “post traumatic osteoarthritis secondary to chronic ankle instability following initial lateral collateral ankle injury in 1996.”  (Tamai response, October 20, 2011).

43) On December 6, 2011, Employee filed an amended claim seeking TTD from March 9, 2011 ongoing, PPI, medical and transportation costs, interest, attorney fees and costs.  (Claim, December 1, 2011).

44) On December 13, 2011, Employer controverted the claim.  (Notice of Controversion, December 13, 2011).

45) On December 21, 2011, Stephen Fuller, M.D., an orthopedic surgeon, performed an EME of Employee’s right ankle condition.  Under the “file review” section of his report, Dr. Fuller commented on Employee falling off her horse in the summer of 1997, including a resulting right leg hematoma that required surgical evacuation.  He also commented on a severe motor vehicle accident in 2003, where Employee stated she suffered multiple fractures of her left forearm and had a skin graft to her right leg.  Interpreting Dr. Dixon’s October 30, 1996 report, Dr. Fuller stated Employee reported perceiving a “pop to the anterior ankle joint.”  He opined Dr. Dixon did not diagnose ankle sprain “presumably based on the absence of bruising or swelling.”  Dr. Fuller additionally noted Dr. Dixon did not order x-rays, prescribe crutches or a brace, or take Employee off work.  In addition to the lack of findings in Dr. Dixon’s October 30, 1996 report, Dr. Fuller opined Employee’s ankle instability was not attributable to the work injury because of the lack of treatment during the five months following the injury.  He opined, if Employee sprained her ankle at all on October 28, 1996, she suffered a Type I sprain, which required no particular treatment other than the passage of time.  Dr. Fuller stated “Later records indicate a new non work ankle sprain, in April 1997.  Subsequently she was diagnosed as having an unstable right ankle, but the objective evidence was minor.”  His impression was Employee’s “preexisting flat foot condition is the . . . cause of her current foot/ankle pain, combining with her obesity. . .” and he did not think the October 28, 1996 work injury is a substantial cause of Employee’s 10 degree talar tilt, ankle instability or lateral ligament surgical reconstruction.  (Fuller report, December 21, 2011). 

46) Although Dr. Fuller’s December 21, 2011 report states the EME was performed by himself and Dr. M. Sean Green, M.D., a neurologist, Dr. Fuller explained at hearing Dr. Green was present “on stand-by” should the opinion or a neurologist be necessary.  (Id.; Fuller).

47) On January 25, 2012, Employee filed an amended claim seeking TTD from March 9, 2011 ongoing, PPI, medical and transportation costs, interest, attorney fees and costs and an SIME.   (Claim, January 23, 2012).

48) On February 14, 2012, Dr. Fuller amended his EME report after reviewing updated x-rays of Employees ankles and feet.  Dr. Fuller interpreted the x-rays as “normal,” and opined no further treatment was necessary.  He reiterated his opinion Employee’s ankle pain was the result of her preexisting flat feet.  (Fuller report, February 14, 2012).

49) On July 10, 2012, Carol Frey, M.D., orthopedic surgeon, performed an SIME of Employee’s right ankle condition.  On physical examination, Employee had pain on palpation over the anterior talofibular ligament, deltoid ligament, anterior aspect of the ankle joint, retrocalcaneal space, posterior tibial tendon and sinus tarsi.  Employee has “questionable” anterior drawers, but the test was difficult to perform because there was “so much guarding.”  Dr. Frey found Employee’s ligament reconstruction surgery and history of ankle instability were secondary to the October 28, 1996 inversion injury.  She opined the work injury was a substantial factor in Employee’s impingement and decreased range of motion of her right ankle.  Dr. Frey recommended an ankle arthroscopy and peroneal tendon debridement and repair.  She would like to see another MRI to evaluate the need for another Brostrom procedure.  The October 28, 1996 work injury was also a substantial factor for the need for recommended treatment.  (Frey report, July 10, 2012).

50) On September 21, 2012, Employee withdrew her claim for TTD from March 9, 2011 ongoing.  (Prehearing Conference Summary, September 21, 2012).

51) On January 23, 2013, Employee filed an affidavit of attorney fees setting forth $21,604.10 in fees and $6,447.37 in costs.  (Employee’s Affidavit of Attorney Fees and Costs, January 23, 2013).

52) On January 31, 2013, the chair clarified issues for hearing.  Employee contended her claims were “basically a petition to reopen medical benefits,” and the “real issue here is medical benefits.”  (Record).

53) On January 31, 2013, the parties presented a number of preliminary issues for hearing, including requests for cross examination pertaining to Drs. Dixon and Todd.  The parties agreed Dr. Todd’s medical records would remain in evidence, but any opinion on causation would be excluded.  With respect to Dr. Dixon, Employee contended the parties agreed to leave the record open should the panel want to call him as a witness.  Employer added clarification of the parties’ agreement and contended they had agreed to see how the testimony developed and if there was a need to depose him.  The chair asked Employer bring it to his later attention should it desire a ruling or further action with respect to the request for cross examination of Dr. Dixon.  (Record).

54) Neither party requested subsequent action on either the requests to cross examine Drs. Todd or Dixon.  (Id.).

55) Employer objected to Employee’s January 25, 2013 letter to Dr. Frey.  It contended the letter’s purpose was to influence her testimony and highlighted the record favorable to Employee.  It requested the letter be stricken.  (Id.).

56) At the hearing’s conclusion, Employee stipulated to her January 25, 2013 letter to Dr. Frey being stricken from the record.  (Id.).

57) Employer expressed reservation with respect to Employee’s demonstrative evidence she intended to use at hearing.  Although Employer thinks demonstrative evidence is helpful, it was concerned because it was not furnished to the medical witnesses in advance and contended it would like to see “some foundation” for the document before Employee used it.  (Id.).

58) Employee’s demonstrative evidence consisted of pictures and diagrams of lower extremities depicting muscles, bones and lower extremity movements, including abduction, adduction, eversion and inversion, along with written descriptions of the affected anatomy involved with the movements.  The evidence also contained a foot anatomy diagram.  (Employee Exhibit 1; observations).

59) The chair advised Employer he would defer a ruling on its concerns with respect to Employee’s demonstrative evidence to see how Employee used it at hearing.  He requested Employer to enter an objection should it like a ruling on its concerns with Employee’s demonstrative evidence.  (Record).

60) Employer did not subsequently object to Employee’s demonstrative evidence and utilized it during its cross examination of Employee.  (Id.; observations).

61) At hearing, Employee explained, at the time of injury she was vacuuming the stairs while coming down backwards.  She thought she had reached the landing and, as she stepped back, missed a step and twisted her ankle.  She felt a “pop.”  Employee did not seek treatment immediately after the injury because she was hoping her ankle would get better.   She continued to work with her injured ankle and it became very sore and swollen.  Employee testified she told Dr. Dixon her ankle was getting worse and felt like it was “floating around” and felt unstable.  Her ankle worsened over time.  Before surgery, Employee explained when she would cross her legs and bounce her foot, it felt like her foot was “wiggling away” from the bone on her leg.  After surgery, Employee said her physical therapy went well and she felt good while she was at home “nursing” her ankle.  Employee requested a release from physical therapy because she needed to work.  She stated her ankle was never “100 percent,” and it was “just not right.”  Employee’s ankle did not feel like she hoped it would.  She testified her ankle got worse after returning to work and it hurt the most at work.  Employee returned to Dr. Tamai in 2010 because she was tired of suffering from ankle pain.  While testifying, Employee explained and demonstrated by pointing to different parts of her foot and ankle the different types of pain she has experienced.  Employee stated she no longer suffers from flat foot pain.  She wants to proceed with the right ankle arthroscopy and is willing to have her ankle fused.  Employee is willing to do “whatever will fix it.”  (Cotter).

62) Employee knows the difference between ankle pain and foot pain resulting from her flat feet and heels spurs. (Experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from the above).  
63) Employee is credible.  (Id.).  
64) Dr. Tamai is an orthopedic surgeon.  He treats ligaments, tendons and ankle injuries.  At hearing, Dr. Tamai testified he still performs Brostrom’s procedures, though not as frequently as he used to.  He estimated he performs six to twelve Brostrom’s procedures per year.  Dr. Tamai explained ankle instability results from loose ligaments.  If ligaments are not under normal tension, they “will not function as Mother Nature intended.”  If ankle ligaments are “attenuated,” they do not support the ankle.  At the time of Employee’s September 18, 1997 surgery, Dr. Tamai opined her ankle injury was not acute.  He stated Employee had injured her ankle “at least months” before surgery.  He interprets Dr. Dixon’s October 30, 1996 notation “POP to anterior ankle joint” to mean “pain on palpation,” and not Employee describing a “pop” sound.  Dr. Tamai believes the reported inversion injury was the “inciting” event for Employee’s ankle condition and he is not aware of any subsequent ankle injuries.  (Id.).  He opines the October 28, 1996 is “a substantial cause” of Employee’s need for ankle treatment.  Dr. Tamai explained a Type I sprain is when the ligaments are attenuated, or stretched, but not torn; a Type II sprain is when a ligament is torn; and a Type III sprain is when one end of a ligament has become detached from the bone.  Dr. Tamai has read Dr. Fuller’s report and does not share Dr. Fuller’s opinion Employee suffered a Type I ankle sprain.  He explained, regardless of the type of sprain, the ligament is non-functional so a patient’s symptoms are similar.  “Grossly attenuated” means a ligament is non-functional as though it were detached.  Whether a ligament is stretched or torn, it can become “functionally useless.”  He further explained ligament reconstruction is accomplished by severing the ligament from the bone at one end and doubling it over to increase tension.  Dr. Tamai stated the Brostrom’s procedure with Gould modification is the most common ankle reconstruction surgery today.  He testified Employee’s results after surgery were “excellent.”  It is not typical to see a patient want to return to work after two months, but Dr. Tamai thought it was “good to see” in Employee’s case.  He opined Employee’s ligaments will never return to normal tension, and she will “never be 100 percent.”  After an inversion injury and surgery, a patient can experience repeat inversion injuries even while engaging in common activities like walking.  Ankle instability feels like a rolling of the ankle.  Even if the ankle does not actually roll, it feels like it is going to.  Instability is a very common complaint from patients.  He explained the drawer test is a physical exam assessing the ankle.  While the leg is stabilized, forward stress is applied on the heel to see if there is any abnormal movement. The degree of forward movement equals the degree of instability.  Dr Tamai stated a 10 degree lateral tilt is “significant” for lateral instability.  “Guarding” during the exam can lead an examiner to believe the ankle is stable.  He opines Employee had ongoing instability.  Her reports of feeling like her ankle was going to roll again are very significant and indicate instability.  In lateral collateral ligament injuries, peroneal tendons can be recruited to augment ankle stability.  Recruitment can cause the tendons to become overworked and overused.  Dr. Tamai opined Employee suffers from tenosynovitis in her peroneal tendons as a result of the work injury.  (Id.).  He explained debridement is the process of removing chronically inflamed tissue from a tendon so the inflammation does not eat away the tendon and cause it to spontaneously rupture.  Dr. Tamai concurs with Dr. Frey’s diagnosis of ankle impingement and her recommendation of a diagnostic arthroscopy and peroneal tendon debridement.  He recommends another MRI to determine if there are degenerative changes to Employee’s ankle and to rule out an arthritic condition.  (Tamai).

65) Dr. Tamai and Dr. Fuller disagree on immobilization.  Dr. Tamai did not find it unusual Dr. Dixon did not order crutches or a full ankle brace on October 30, 1996, because the modern trend in medicine is toward early mobilization of an injured ankle.  (Id.). 

66) Dr. Fuller contends “we have been immobilizing since Cain and Abel.”  (Fuller).

67) Dr. Tamai did not find it unusual Employee first sought a surgical consultation for her ankle eight months after the injury.  He explained an inversion injury qualifies for six months’ conservative treatment.  If the injury has not resolved after that time, it will not resolve without surgery.  When asked about the February 7, 2011 MRI and Dr. Fuller’s opinion Employee’s flat foot condition and being overweight caused her ankle impingement, Dr. Tamai stated he “could go either way,” and in Employee’s case it is a “mixed bag,” but based on the successful outcome of his first surgery, he thought it would be a “stretch” to attribute Employee’s condition to those factors.  He testified Employee’s PPI rating was based on her ankle instability and explained, at the time, he was using plain film x-rays, not digital images, and the films were purged every five years.  Dr. Tamai denied the lack of x-ray documentation means one was not taken.  (Id.).

68) Dr. Tamai is credible. (Experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all the above).  
69) Dr. Frey is an orthopedic surgeon specializing in foot and ankle injuries.  She completed fellowships in biomechanics and foot and ankle diseases.  She has been chief of foot and ankle surgery for seven years and teaches foot and ankle surgery at UCLA.  (Frey).

70) At hearing, Dr. Frey testified she recommends another MRI because a February 7, 2011 MRI showed a peroneal tendon tear, which is the area of most concern since tears usually propagate.  She explained tendons are recruited following ligament repair to support the ankle, which can lead to overuse and a chronic condition.  Dr. Frey opined, if Employee had a Type I sprain in 1996, it could worsen and the injury could propagate.  A Type I sprain can lead to the need for surgery.   She explained a Type II or III sprain would both cause an unstable ankle.  Dr. Frey interprets Dr. Dixon’s October 30, 1996 notation “POP to anterior ankle joint” to mean “pain on palpation.”  She points to Dr. Tamai’s April 2, 1997 report, which indicates positive anterior drawers and an instability problem, and opines the report is consistent with a propagating injury.  Dr. Frey opined both the positive drawer test and the stress test x-ray are very consistent with work related causation.  When questioned on Dr. Dixon’s October 30, 1996 report, Dr. Frey would not expect him to perform a drawer test.  She explained it is difficult to perform a drawer test right after an injury because the patient is in so much pain.  Dr. Frey did not find it unusual Employee complained to Dr. Dixon about ankle pain five months after the injury, and she explained this is very typical.  She explained a patient thinks the injury is going to get better and they can just “walk it off,” but continue to experience pain.  She also explained “grossly attenuated” means the ligament is stretched out and you can see it with the naked eye.  An attenuated ligament does not have the correct tension and, as a practical matter, it does not matter whether a ligament is stretched or torn.  Dr. Frey testified the anterior talofibular and the calcaneofibular ligaments are the most commonly injured after an inversion injury. When asked if Employee was “as good as new” following Dr. Tamai’s surgery, Dr. Frey acknowledged the repair was a big success, but Employee was not “100 percent” afterwards, because she had a stable ankle before the injury.  She opined Employee’s collapsing arch contributes to her foot pain, but that’s a separate medical issue.  Dr. Frey explained she can differentiate on exam between foot pain and ankle pain because the pain location is different.  On physical examination, Dr. Frey stated Employee’s swelling over the peroneal tendon and the site of the previous surgery “really jumps out at you.”  She opined the work injury is a substantial factor for Employee’s peroneal tendon condition.  (Frey).

71) Employer vigorously cross examined Dr. Frey at hearing on her SIME report and deposition.  (Record).

72) Employer contends Dr. Frey’s SIME report is sloppy, has numerous factual errors, contains typos and contends Dr. Frey misread chart notes.  Employer contends these errors and alleged inconsistencies in her testimony “invalidates [sic] her opinion.”  (Employer Post Hearing Brief, February 15, 2013).

73) Dr. Frey testified confidently at hearing and was a persuasive witness.  Dr. Frey is credible.  (Experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all the above).   

74) Ms. Shuttleworth is the adjuster on Employee’s claim.  At hearing, she testified on bills and costs paid on Employee’s claim.  She also testified on amounts paid to Drs. Frey and Fuller.  The last medical bill Employee submitted for payment was in 2001; the last pharmacy bill was in 2002.  Ms. Shuttleworth testified these bills were paid.  She stated Employee has never submitted transportation expenses for payment.  Ms. Shuttleworth explained Employer controverted Employee’s benefits on November 8, 2010, because of a break in services, because there was no medical evidence to connect the 2010 treatment to the 1996 injury and because of Employee’s multiple preexisting conditions and intervening injuries.  She stated Dr. Tamai did not submit a bill in 2005, and Dr. Todd’s bills have “probably not” been paid because he never related his treatment to the work injury.  (Shuttleworth).

75) Ms. Shuttleworth is credible.  (Experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above).  
76) Dr. Fuller is a board certified orthopedic surgeon and a member of the Foot and Ankle Society.  Dr. Fuller testified at hearing, based on Dr. Dixon’s October 30, 1996 report, Employee suffered a Type I ankle sprain.   He contended there would be bleeding and swelling with a Type II sprain and a Type III sprain, where the ligament is completely torn, is very severe and he would have expected Dr. Dixon to send Employee for an x-ray to ensure he did not miss a fracture.  Dr. Fuller did not interpret Dr. Dixon’s October 30, 1996 notation “POP to anterior ankle joint” to mean “pain on palpation.”  However, even if it did, he contended that would not be significant.  He said 10 degrees talar tilt is normal and the tilt of the Employee’s left ankle tilt should have been noted for comparison to her right.  Dr. Fuller believes Employee had an excellent surgical result from Dr. Tamai’s 1997 surgery and stated Employee’s ligaments are “fine.”  He does not concur with Dr. Tamai’s four percent PPI rating, because it is based on Employee’s preoperative instability and Dr. Tamai corrected the instability with his surgery.  Dr. Fuller stated Employee’s ankle is literally “as good as new.”  Employee did not demonstrate anterior instability on Dr. Fuller’s physical examination.  He testified Employee does not suffer from sub-fibular impingement and has no peroneal tendon problems.  He does not think Employee’s peroneal tendons were recruited to the extent she now needs surgery.  Dr. Fuller opined Employee’s pain results from her flat feet and the proximity of the fibula and calcaneus, which rub and causes calcaneofibular impingement.  He attributes Employee’s ankle pain to a heel eversion.  He does not believe the work injury is a substantial factor for Employee’s need for medical treatment.  Dr. Fuller contends Dr. Frey’s report should not be relied on because at that examination, Employee had pain everywhere, so Dr. Frey could not reach a specific conclusion.  (Fuller).

77) Dr. Fuller is not credible.  (Experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all the above).  
78) At the hearing’s conclusion, the parties stipulated to affording Employee until February 15, 2013, to file her supplemental attorney fee affidavit, and giving Employer 10 days to object.  (Record).

79) On February 19, 2013, Employee filed a supplemental affidavit of attorney fees and costs claiming $41,741.60 in fees and $7,113.79 is costs, for a total of $48,855.39.  The fees are billed at rates of $375 for the attorney, $125 per hour for the paralegal.  The costs include a $5,000.00 expert witness fee for Dr. Frey and a $1,050.00 expert witness fee for Dr. Tamai.  (Employee’s Supplemental Affidavit of Attorney Fees, February 14, 2013).

80) On February 25, 2013, Employer filed an objection to Employee’s attorney fees and costs.  It contends it should not be liable for time spent working on Employee’s withdrawn claim for TTD benefits or the letter to Dr. Frey that was stricken from the record.  Employer contends Employee’s invoice is not sufficiently detailed to identify work spent on successful and unsuccessful portions of Employee’s claim.  It contends Dr. Frey’s expert witness fee is unreasonable compared to Dr. Tamai’s and compared to the amount it paid for Dr. Frey’s deposition, and also objects to Employee’s paralegal time because the paralegal did not file an affidavit.  (Employer’s Objection to Employee’s Attorney Fees and Costs, February 25, 2013).

81) On March 6, 2013, Employee filed an answer to Employer’s objections to her attorney fees and costs.  Regarding Employer’s objection to the lack of detailed billing, Employee contends her attorney kept separate billings for her knee and ankle claims.  She contends the only overlap was a November 9, 2011 prehearing where a petition to join was withdrawn.  Employee contends “block billing” has been accepted in the past so claimants’ billings do not highlight possible weaknesses in their cases.  She contends the letter to Dr. Frey was stricken from the record, the letter was nothing more than an outline of issues for hearing.  Employee contends the TTD claim was “minimal,” and contends the main issue in this case was Employee’s entitlement to continuing medical benefits.  She contends any time spent on her TTD issue was “recaptured” by having to respond to Employer’s objections and reviewing Employer’s post hearing brief.  Employee contends Dr. Frey was a necessary witness.  She also attached an affidavit of paralegal fees listing $725.00 in paralegal fees billed at $125.00 per hour.  (Employee’s Answer to Employer’s Objection of Attorney Fees and Costs, March 4, 2013).

PRINCIPLES OF LAW

The board may base its decision not only on direct testimony, medical findings, and other tangible evidence, but also on the board’s “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.”  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533-34 (Alaska 1987).  A finding reasonable persons would find employment was a cause of the employee’s disability and impose liability is, “as are all subjective determinations, the most difficult to support.”  However, there is also no reason to suppose Board members who so find are either irrational or arbitrary.  That “some reasonable persons may disagree with a subjective conclusion does not necessarily make that conclusion unreasonable.”  Id. at 534.

At the time of Employee’s October 28, 1996 injury, the Act provided:

AS 23.30.010. Coverage.  Compensation is payable under this chapter in respect of disability or death of an employee.

Decisional law interpreted former AS 23.30.010 to require payment of benefits when employment was “a substantial factor” in disability or need for medical treatment.  Ketchikan Gateway Borough v. Saling, 604 P.2d 590 (Alaska 1979).  Employment is “a substantial factor” in bringing about the disability or need for medical care where “but for” the work injury, a claimant would not have suffered disability at the time he did, in the way he did, or to the degree he did, and reasonable people would regard it as the cause and attach responsibility to it.  Fairbanks North Star Borough v. Rogers and Babler, 747 P.2d 528 (Alaska 1987).  A preexisting disease or infirmity does not disqualify a claim if employment aggravated, accelerated, or combined with disease or infirmity to produce death or disability.  Thornton v. Alaska Workers’ Compensation Board, 411 P.2d 209 (Alaska 1966).  Aggravation of a preexisting condition may be found absent any specific traumatic event.  Providence Washington Insurance v. Banner, 680 P.2d 96 (Alaska 1984).

AS 23.30.095.  Medical treatments, services, and examinations. (a) The Employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires, not exceeding two years from and after the date of injury to the Employee. . . .  It shall be additionally provided that, if continued treatment or care or both beyond the two-year period is indicated, the injured Employee has the right of review by the board.  
AS 23.30.120. Presumptions. (a) In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that

(1) the claim comes within the provisions of this chapter. . . .

“The text of AS 23.30.120(a) (1) indicates that the presumption of compensability is applicable to any claim for compensation under the workers’ compensation statute.”  Meek v. Unocal Corp., 914 P.2d 1276, 1279 (Alaska 1996) (emphasis in original).  Therefore, an injured worker is afforded a presumption all the benefits she seeks are compensable (id.).  Medical benefits including continuing care are covered by the AS 23.30.120(a) presumption of compensability.  Municipality of Anchorage v. Carter, 818 P.2d 661, 664-665 (Alaska 1991). The Alaska Supreme Court in Sokolowski v. Best Western Golden Lion, 813 P.2d 286, 292 (Alaska 1991) held a claimant “is entitled to the presumption of compensability as to each evidentiary question.” 

The presumption’s application for the Employee’s injury date involves a three-step analysis.  Louisiana Pacific Corp. v. Koons, 816 P.2d 1379, 1381 (Alaska 1991).  First, Employee must establish a “preliminary link” between the “claim” and his employment.  In less complex cases, lay evidence may be sufficiently probative to make the link.  VECO, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  Employee need only adduce “some,” “minimal” relevant evidence (Cheeks v. Wismer & Becker/G.S. Atkinson, J.V., 742 P.2d 239, 244 (Alaska 1987)) establishing a “preliminary link” between the “claim” and the employment.  Burgess Construction Co. v. Smallwood, 623 P.2d 312, 316.  The witnesses’ credibility is of no concern in this first step.  Excursion Inlet Packing Co. v. Ugale, 92 P.3d 413, 417 (Alaska 2004).

Second, once the preliminary link is established, the presumption is raised and attaches to the claim.  Employer has the burden to overcome the raised presumption by coming forward with substantial evidence rebutting the evidence Employee adduced to raise the presumption.  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  “Substantial evidence” is the amount of relevant evidence a reasonable mind might accept as adequate to support a conclusion.  Id. at 1046.   Employer’s evidence is viewed in isolation, without regard to Employee’s evidence.  Id. at 1055.  Therefore, credibility questions and weight accorded Employer’s evidence is deferred until after it is decided if Employer produced a sufficient quantum of evidence to rebut the presumption.  Norcon, Inc. v. Alaska Workers’ Compensation Board, 880 P.2d 1051, 1054 (Alaska 1994); citing Big K Grocery v. Gibson, 836 P.2d 941 (Alaska 1992).

If an employer, in appropriate cases not involving “work-relatedness,” produces substantial evidence rebutting the presumption, the presumption drops out, and the employee must prove all elements of the “claim” by a preponderance of the evidence.  Louisiana Pacific Corp. v. Koons, 816 P.2d 1381; citing Miller v. ITT Services, 577 P 2d. 1044, 1046.  The party with the burden of proving asserted facts by a preponderance of the evidence must “induce a belief” in the fact finders’ minds the asserted facts are probably true.  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).  

When a claim for workers’ compensation benefits is premature, it should be held in abeyance until it is timely, or it should be dismissed with notice it may be refilled when it becomes timely.  (Egemo v. Egemo Contruction Co., 998 P.2d 434, 441 (Alaska 2000).

AS 23.30.122.  Credibility of witnesses.  The board has the sole power to determine the credibility of a witness.  A finding by the board concerning the weight to be accorded a witness’s testimony, including medical testimony and reports, is conclusive even if the evidence is conflicting or susceptible to contrary conclusions.  The findings of the board are subject to the same standard of review as a jury’s finding in a civil action.

The board’s finding of credibility “is binding for any review of the Board’s factual findings.”  Smith v. CSK Auto, Inc., 204 P.3d 1001, 1008 (Alaska 2009).  The board has the sole power to determine witness credibility, and its findings about weight are conclusive even if the evidence is conflicting.  See, e.g., Harnish Group, Inc. v. Moore, 160 P.3d 146, 153 (Alaska 2007); Thoeni v. Consumer Electronic Services, 151 P.3d 1249, 1253 (Alaska 2007); Municipality of Anchorage v. Devon, 124 P.3d 424, 431 (Alaska 2005).  The board has the sole discretion to determine the weight of the medical testimony and reports.  When doctors’ opinions disagree, the board determines which has greater credibility.  Moore v. Afognak Native Corp., Alaska Workers’ Comp. App. Comm’n Dec. No. 087 at 11 (Aug. 25, 2008).

AS 23.30.145.  Attorney fees. (a) Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 percent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 percent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded. . . .

(b) If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including a reasonable attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.

The Alaska Supreme Court in Wise Mechanical Contractors v. Bignell, 718 P.2d 971, 974-75 (Alaska 1986), held attorney’s fees awarded by the board should be reasonable and fully compensatory, considering the contingency nature of representing injured workers, to ensure adequate representation.  In Bignell, the court required consideration of a “contingency factor” in awarding fees to employees’ attorneys in workers’ compensation cases, recognizing attorneys only receive fee awards when they prevail on the merits of a claim. (Id. at 973).  The board was instructed to consider the nature, length, and complexity of services performed, the resistance of the employer, and the benefits resulting from the services obtained, when determining reasonable attorney’s fees for the successful prosecution of a claim. (Id. at 973, 975).

In Harnish Group, Inc. v. Moore, 160 P.3d 146 (Alaska 2007), the Alaska Supreme Court discussed how and under which statute attorney’s fees may be awarded in workers’ compensation cases.  A controversion, actual or in fact, is required for the board to award fees under AS 23.30.145(a).  “In order for an employer to be liable for attorney’s fees under 
AS 23.30.145(a), it must take some action in opposition to the employee’s claim after the claim is filed.”  Id. at 152.  Fees may be awarded under AS 23.30.145(b) when an employer “resists” payment of compensation and an attorney is successful in the prosecution of the employee’s claims.  Id.  In this latter scenario, reasonable fees may be awarded.  Id. at 152-153.  

In Lewis-Walunga v. Municipality of Anchorage, AWCAC Decision No. 123 (December 28, 2009), the AWCAC stated “AS 23.30.145(a) establishes a minimum fee, but not a maximum fee.”  A fee award under AS 23.30.145(a), if in excess of the statutory minimum fee, requires the board to consider the “nature, length, and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries.”  Id.
Where the board awards reasonable fees under AS 23.30.145(b), it is not required to deduct time an attorney spent on litigating an unsuccessful portion of a claim, when that time was de minimis.  Uresco Construction Materials, Inc. v. Porteleki, AWCAC Decision No. 152 (May 11, 2011).  When an employee prevails on the primary issues in a case, a fee award will not be reduced for pursuing additional benefits, when the claims for those benefits, though ultimately unsuccessful, had a basis in law or fact.  Wolfe v. Alaska Marine Highway System, AWCB Decision No. 12-0213 (December 19, 2012).  Since reasonable fees are awarded for prevailing on an issue rather than making arguments on an issue, when an employee prevails on the primary issue in a case, fees will not be reduced when the attorney’s “block” billing is unclear as to what arguments the attorney spent his time on.  Burgess v. Altria Group, Inc., AWCB Decision No. 13-0012 (February 19, 2013).  A fee award will not be reduced for time incurred in evaluating and investigating benefits initially claimed and withdrawn before hearing because doing so would hinder an employee’s access to legal representation where the outcome of a case is not immediately clear.  Wolfe.

AS 23.30.190. Compensation for permanent partial impairment; rating guides.  (a) In case of impairment partial in character but permanent in quality, and not resulting in permanent total disability, the compensation is $135,000 multiplied by the employee’s percentage of permanent impairment of the whole person.  The percentage of permanent impairment of the whole person is the percentage of impairment to the particular body part, system, or function converted to the percentage of impairment to the whole person as provided under 

(b) of this section. The compensation is payable in a single lump sum, except as otherwise provided in AS 23.30.041, but the compensation may not be discounted for any present value considerations.

(b) All determinations of the existence and degree of permanent impairment shall be made strictly and solely under the whole person determination as set out in the American Medical Association Guides to the Evaluation of Permanent Impairment, except that an impairment rating may not be rounded to the next five percent.  The board shall adopt a supplementary recognized schedule for injuries that cannot be rated by use of the American Medical Association Guides.

(c) The impairment rating determined under (a) of this section shall be reduced by a permanent impairment that existed before the compensable injury.  If the combination of a prior impairment rating and a rating under (a) of this section would result in the employee being considered permanently totally disabled, the prior rating does not negate a finding of permanent total disability.

(d) When a new edition of the American Medical Association Guides described in (b) of this section is published, the board shall, not later than 90 days after the last day of the month in which the new edition is published, hold an open meeting under AS 44.62.310 to select the date on which the new edition will be used to make all determinations required under (b) of this section.  The date selected by the board for using the new edition may not be later than 90 days after the last day of the month in which the new edition is published.  After the meeting, the board shall issue a public notice announcing the date selected.  The requirements of 
AS 44.62.010 - 44.62.300 do not apply to the selection or announcement of the date under this subsection.

8 AAC 45.142. Interest. (a) If compensation is not paid when due, interest must be paid at the rate established in AS 45.45.010 for an injury that occurred before July 1, 2000, and at the rate established in AS 09.30.070(a) for an injury that occurred on or after July 1, 2000.  If more than one installment of compensation is past due, interest must be paid from the date each installment of compensation was due, until paid.  If compensation for a past period is paid under an order issued by the board, interest on the compensation awarded must be paid from the due date of each unpaid installment of compensation.

(b) The employer shall pay the interest

(1) on late-paid time-loss compensation to the employee or, if deceased, to the employee's beneficiary or estate; 

(2) on late-paid death benefits to the widow, widower, child or children, or other beneficiary who is entitled to the death benefits, or the employee's estate; 

(3) on late-paid medical benefits to 

(A) the employee or, if deceased, to the employee’s beneficiary or estate, if the employee has paid the provider of the medical benefits;

(B) to an insurer, trust, organization, or government agency, if the insurer, trust, organization, or government agency has paid the provider of the medical benefits; or 

(C) to the provider if the medical benefits have not been paid. 

The courts have consistently instructed the board to award interest for the time-value of money, as a matter of course.  See Land and Marine Rental Co. v. Rawls, 686 P.2d 1187, 1192 (Alaska 1984); Harp v. Arco Alaska, Inc., 831 P.2d 352 (Alaska 1994); Childs v. Copper Valley Elec. Ass'n, 860 P.2d 1184, 1191 (Alaska 1993).  For injuries which occurred on or after July 1, 2000, AS 23.30.155(p) and 8 AAC 45.142 require payment of interest at a statutory rate, as provided at AS 09.30.070(a), from the date at which each installment of compensation is due.  Relying on Rawls, Davis held rehabilitation specialists are entitled to interest on fee awards.  Davis, at 7.
8 AAC 45.180.  Costs and attorney’s fees.

. . .

(b) A fee under AS 23.30.145(a) will only be awarded to an attorney licensed to practice law in this or another state.  An attorney seeking a fee from an employer for services performed on behalf of an applicant must apply to the board for approval of the fee; the attorney may submit an application for adjustment of claim or a petition.  An attorney requesting a fee in excess of the statutory minimum in AS 23.30.145(a) must (1) file an affidavit itemizing the hours expended, as well as the extent and character of the work performed, and (2) if a hearing is scheduled, file the affidavit at least three working days before the hearing on the claim for which the services were rendered; at the hearing, the attorney may supplement the affidavit by testifying about the hours expended and the extent and character of the work performed after the affidavit was filed.  If the request and affidavit are not in accordance with this subsection, the board will deny the request for a fee in excess of the statutory minimum fee, and will award the minimum statutory fee. 

. . . 

(d) The board will award a fee under AS 23.30.145(b) only to an attorney licensed to practice law under the laws of this or another state. 

(1) A request for a fee under AS 23.30.145(b) must be verified by an affidavit itemizing the hours expended as well as the extent and character of the work performed, and, if a hearing is scheduled, must be filed at least three working days before the hearing on the claim for which the services were rendered; at hearing the attorney may supplement the affidavit by testifying about the hours expended and the extent and character of the work performed after the filing of the affidavit.  Failure by the attorney to file the request and affidavit in accordance with this paragraph is considered a waiver of the attorney's right to recover a reasonable fee in excess of the statutory minimum fee under AS 23.30.145(a), if AS 23.30.145(a) is applicable to the claim, unless the board determines that good cause exists to excuse the failure to comply with this section.

. . . 

(f) The board will award an applicant the necessary and reasonable costs relating to the preparation and presentation of the issues upon which the applicant prevailed at the hearing on the claim. The applicant must file a statement listing each cost claimed, and must file an affidavit stating that the costs are correct and that the costs were incurred in connection with the claim. The following costs will, in the board's discretion, be awarded to an applicant: 

. . . 

(9) expert witness fees, if the board finds the expert’s testimony to be relevant to the claim; 

. . .  

(14) fees for the services of a paralegal or law clerk, but only if the paralegal or law clerk 

(A) is employed by an attorney licensed in this or another state; 

(B) performed the work under the supervision of a licensed attorney; 

(C) performed work that is not clerical in nature; 

(D) files an affidavit itemizing the services performed and the time spent in performing each service; and 

(E) does not duplicate work for which an attorney’s fee was awarded; . . . . 

ANALYSIS
1) Is Employee’s current claim for ankle related benefits compensable?

This is a factual question to which the presumption of compensability applies.  Employee raised the presumption of compensability with her testimony describing twisting her ankle while coming down the stairs backwards as she vacuumed and with Dr. Tamai’s October 20, 2011 opinion the work injury was a substantial factor in his referral for a sub-specialty, surgical consultation.  Employer rebutted the presumption with Dr. Fuller’s EME report.  Dr. Fuller opined Employee suffered from, at most, a Type I sprain that required no treatment other than passage of time.  He opined the cause of Employee’s current ankle pain is Employee’s flat foot, a preexisting condition.  Employee is required to prove by a preponderance of the evidence the October 28, 1996 injury was “a substantial factor” in her current need for medical treatment.  

Employer’s defense relies entirely on Dr. Fuller’s opinions.  Dr. Fuller’s opinions, in turn, rely heavily on Dr. Dixon’s October 30, 1996 report and Employee’s preexisting flat feet condition.  Because Dr. Dixon’s October 30, 1996 report did not note bruising or swelling, and because Dr. Dixon did not order an x-ray or provide a brace or crutches or take Employee off work, Dr. Fuller concludes Employee suffered, at most, a Type I sprain that required not particular treatment other than the passage of time.  Dr. Fuller’s opinions raise numerous concerns.  AS 23.30.122.

First, Dr. Fuller interpreted Dr. Dixon’s October 30, 1996 notation “POP to the anterior ankle joint” as Employee reporting to Dr. Dixon she felt a “pop” in her ankle at the time of injury.  Even though Employee testified she felt her ankle “pop” when she injured it, both Drs. Tamai and Frey interpreted Dr. Dixon’s notation to most likely be medical shorthand for “pain on palpation.”  Therefore, Dr. Fuller’s basis for concluding Employee’s present ankle condition was not related to the 1996 work injury, namely the lack of documented medical evidence of injury on October 30, 1996, is likely incorrect.  To the contrary, the preponderance of evidence suggests Dr. Dixon’s October 30, 2012 report is medical evidence of a painful ankle two days after the injury.  Yet, curiously enough, Dr. Fuller testified at hearing it would not be significant even if the notation meant “pain on palpation.”  

Second, Dr. Fuller attributes Employee’s current symptoms to her preexisting flat feet problem rather than to the work injury.   In his EME report, Dr. Fuller stated his impression was Employee’s “preexisting flat foot condition is the . . . cause of her current foot/ankle pain, combining with her obesity. . . .”  He also stated “Later records indicate a new non work ankle sprain, in April 1997.  Subsequently she was diagnosed as having an unstable right ankle, but the objective evidence was minor.”  The “later records” Dr. Fuller is referring to is Dr. Dixon’s April 29, 1997 chart notes, which state: “c/o pain at her dorsolateral foot.  Twisted foot.  Heel doing well.  Ankle unchanged.”  (Emphasis added).  Dr. Dixon assessed a sprain and continued ankle instability.  He did not think Employee suffered a dislocation or a fracture, but ordered x-rays and prescribed a brace.  

While Dr. Dixon’s sprain assessment is not specific, Employee was complaining of pain in her foot and reported twisting her foot.  Dr. Fuller did not explain how he interpreted these notes to mean Employee suffered a new sprained “ankle,” especially since Dr. Dixon specifically noted Employee’s ankle as unchanged.  Furthermore, Dr. Fuller’s statement Employee was “subsequently” diagnosed as having an unstable ankle is not understood or explained, either.  By now, Dr. Dixon had seen Employee at least three times since the work injury, and his April 29, 1996 notes clearly state Employee’s ankle “continued” to be unstable.  Dr. Dixon had previously, not subsequently, arrived at his assessment of an unstable ankle.  Therefore, not only did Dr. Fuller misinterpret the document he relied on to rule out the work injury as the cause of Employee’s condition, his conclusions from the document on which he bases his alternative theory of causation are suspect as well.

Third, Drs. Tamai, Frey and Fuller all agreed Dr. Tamai’s 1997 ligament reconstruction produced an excellent result for Employee.  Both Drs. Tamai and Fuller were impressed with Employee’s rapid recovery.  However, Dr. Fuller went further stating Employee’s ankle was “as good as new,” and her ligaments were “fine” following the surgery.  Here, again, Dr. Fuller’s statements are curious.   The notion a person’s ankle can be as good as new following reconstructive surgery is not only contrary to intuition and common sense from a lay perspective, but also contrary to the preponderance of the medical evidence in this case.  Dr. Tamai explained when ligaments are not under normal tension, they will not support the ankle.  During a Brostrom’s procedure, the ligaments are severed at one end and doubled over to increase tension and provide stability.  However, Employee’s ligaments will never return to normal tension and her ankle will never be “100 percent.”  Dr. Frey shared this opinion and stated, though Dr. Tamai’s surgery was a “big success,” Employee was not returned to “100 percent” following surgery.

Finally, Dr. Fuller attributes Employee’s current ankle condition to her flat feet and a heel eversion that causes calcaneofibular impingement.  In other words, he contends Employee’s ankle condition is really a foot problem.  Certainly, Employee’s foot problems, including her flat feet, plantar fasciitis and heels spurs, are well documented in the medical record.  However, Employee testified she no longer suffers from flat foot pain.  AS 23.30.122.  This is consistent with the medical records, which show she has not sought treatment for foot pain since 2001.  Additionally, Employee, who has suffered from both foot and ankle pain for many years, testified she knows the difference between foot pain and ankle pain.  She even demonstrated at hearing by pointing to the different parts of her lower extremity.  AS 23.30.122.

Dr. Frey testified she can also tell the difference between foot pain and ankle pain upon physical examination because the pain location is different.  Dr. Frey is an orthopedic surgeon specializing in foot and ankle injuries.  She has completed fellowships in biomechanics and foot and ankle diseases.  She has been a chief of surgery for foot and ankle for seven years and teaches foot and ankle surgery at UCLA.  AS 23.30.122.  Dr. Fuller’s opinions are unique and his conclusions are based on Employee, Dr. Dixon, Dr. Tamai and Dr. Frey all not being able to differentiate between foot pain and ankle pain.  Dr. Fuller is not credible and his opinions are afforded little weight.  AS 23.30.122.

Meanwhile, Employee’s testimony is very consistent with Drs. Tamai and Frey.  Even after reconstructive surgery, Employee testified her ankle was never “100 percent,” it was “just not right.”  As just set forth above, both Drs. Tamai and Frey testified Dr. Tamai’s 1997 surgery did not return Employee’s ankle to “100 percent.”  AS 23.30.122.

Employer and Dr. Fuller cite lack of medical treatment for five months following the work injury as evidence the work injury did not cause Employee’s need for medical treatment.  However, Employee testified she did not seek treatment immediately after the injury because she was hoping her ankle would get better and she continued to work with her injured ankle even though it was very sore and swollen.  Dr. Frey did not find it unusual Employee complained to Dr. Dixon about ankle pain five months after the injury, and explained this is very typical.  A patient thinks the injury is going to get better and they can just “walk it off,” but continue to experience pain.  AS 23.30.122.  Similarly, Dr. Tamai did not find it unusual Employee only sought a surgical consultation for her ankle eight months after the injury.  He explained an inversion injury qualifies for six months’ conservative treatment.  If the injury has not resolved after that time, surgery is required.  AS 23.30.122.  When Drs. Tamai and Frey and Employee all add context to the alleged lack of medical treatment activity following the injury, Employee’s theory of the case becomes more persuasive.  

Additionally, Employee told Dr. Dixon her ankle was getting worse and felt like her ankle was “just floating around.”  When she crossed her legs and bounced her foot, it felt like her foot was “wiggling away” from the bone on her leg.  Dr. Tamai explained ankle instability is a very common complaint from patients after an inversion injury and feels like ankle rolling.  Even if the ankle does not actually roll, it feels like it is going to.  For these reasons, Employee’s testimony is afforded significant weight.  AS 23.30.122.

In addition to Employee’s testimony being very consistent with Drs. Tamai’s and Frey’s, their testimony is consistent with the others’.  It is understood a Type I sprain is when the ligaments are attenuated, or stretched, but not torn; a Type II sprain is when a ligament is torn; and a Type III sprain is when one end of a ligament has become detached from the bone.  During his 1997 surgery, Dr. Tamai found Employee’s entire anterior talofibular ligament grossly attenuated and markedly thin and her calcaneofibular ligament grossly attenuated.  “Grossly attenuated” means it was obvious to Dr. Tamai’s naked eye.  Meanwhile, Dr. Fuller maintained Employee suffered from, at most, a Type I sprain, which required no particular treatment other than passage of time.  However, both Drs. Tamai and Frey explained a “grossly attenuated” ligament does not have the correct tension and it can be as functionally useless as a ligament that was ripped or torn.  In other words, as a practical matter, it did not matter whether Employee’s ligament was stretched, torn or ripped, it did not properly support her ankle.  They also agree Employee has recruited her peroneal tendons to support her ankle since the ankle ligament reconstruction, and that recruitment is the result of the 1996 work injury.  Drs. Tamai and Frey further agree on a course of treatment as well including the need for another MRI for comparison to Dr. Todd’s February 7, 2011 MRI, arthroscopic surgery and a possible peroneal tendon debridement.  

At hearing, Employer vigorously cross examined Dr. Frey on her SIME report and deposition testimony.  Dr. Frey testified confidently and was a persuasive witness.  Based on her hearing testimony, as well as her credentials, Dr. Frey’s opinion is afforded great weight.  AS 23.30.122.  Similarly, Dr. Tamai’s opinion is afforded great weight on account of his hearing testimony and because he has treated Employee for fifteen years.  AS 23.30.122.  In consideration of testimonial consistency between Employee and Drs. Tamai and Frey, and between Drs. Tamai and Frey themselves, as well as Dr. Fuller’s unique perspectives in this case, Employee has carried her burden.  The preponderance of the evidence shows the October 28, 1996 work injury is a substantial factor for Employee’s current need for medical treatment and her injury remains compensable.  

2) Is Employee entitled to medical and related transportation costs?

Having established Employee suffered a compensable injury that remains compensable, the question turns to medical treatment.  On one hand, Dr. Fuller opined Employee’s 1996 Type I sprain required no treatment other than passage of time to heal and her ankle was “as good as new” following Dr. Tamai’s 1997 ankle reconstruction.  On the other hand, Drs. Frey and Tamai concur with Dr. Todd’s recommendation for arthroscopic surgery and possible peroneal tendon debridement.  This is a factual question to which the presumption of compensability applies.  Employee raised the presumption of compensability with Dr. Todd’s March 9, 2011 report, where he recommended an ankle arthroscopy with possible Bostrom’s revision and peroneal tendon debridement, as well as Dr. Tamai’s October 20, 2011 recommendation for a sub-specialty surgical consultation.  Employer rebutted the presumption with Dr. Fuller’s EME report, where he opined Employee’s flat feet condition and her obesity, not her ankle condition, are the cause of her current need for medical treatment.  

Even following Dr. Tamai’s 1997 ankle reconstruction, Employee’s ankle was never “100 percent,” it was “just not right.”  The same credibility determinations set forth above apply to this question, as well.  AS 23.30.122.  The preponderance of the evidence shows the October 28, 1996 work injury is a substantial factor for Employee’s current need for medical treatment as recommended by her treating physicians.  She is also entitled to related transportation costs for her compensable ankle condition.  

3) Is Employee entitled to PPI?

On March 2, 1998, Dr. Tamai performed a PPI rating and rated Employee’s ankle instability at 4 percent whole person impairment.  On March 6, 1998, Employee declined a lump sum PPI payment of $5,400.00 and elected to receive reemployment benefits.  Relying on Dr. Fuller’s report, Employer now contends Dr. Tamai’s rating is flawed because it is based on Employee’s ankle instability prior to the 1997 reconstructive surgery and because he did not take an x-ray as required by the AMA Guides.  However, Employee continued to experience an unstable ankle even after Dr. Tamai’s surgery.  Employee testified to this, as did Drs. Tamai and Dr. Frey, who both testified Employee’s ankle never returned to “100 percent.”  Additionally, the absence of an x-ray record is not conclusive one was not taken.  Dr. Tamai signed his May 2, 1998 report certifying he used the AMA Guides.  He also testified he was using plain film x-rays, not digital images, and it was customary at the time to purge the films every 5 years.  The preponderance of the evidence supports Employee’s previous entitlement to the 4 percent PPI.  

Employee has not presented any evidence of additional PPI, however this decision awards Employee the surgery she seeks.  Following surgery, she will no longer be medically stable and any PPI rating would be premature, in any event.  Therefore, according to Egemo, a decision on additional PPI will be held in abeyance until the issue is ripe.

4) Is Employee entitled to interest?

The law provides for payment of interest to compensate for the time value of money when compensation is not timely paid.  Ms. Shuttleworth testified Dr. Tamai did not present a bill in 2005, and Dr. Todd’s bills have “probably not” been paid because he failed to connect his treatment to the work injury.  Therefore, the record is inconclusive whether properly submitted bills were untimely paid.  Nevertheless, for the reasons set forth above, since Employee has established the 1996 injury is a substantial factor in her need for treatment, she is entitled to interest on benefits or bills not timely paid, if any.  This decision will reserve jurisdiction to resolve any continuing disputes on the interest issue.

5) Is Employee entitled to attorney fees and costs, and if so, in what amount?

Employer vigorously resisted benefits in this case, so fees and costs under AS 23.30.145(b) may be awarded.  Prior to hearing, Employee filed an affidavit of attorney fees setting forth $21,604.10 in fees and $6,447.37 in costs.  Following hearing, Employee filed a supplemental affidavit of attorney fees and costs claiming $41,741.60 in fees and $7,113.79 is costs, for a total of $48,855.39.  The fees are billed at rates of $375 and $125 per hour.  The costs include a $5,000.00 expert witness fee for Dr. Frey and a $1,050.00 expert witness fee for Dr. Tamai.  Employer entered its objections.

Employer does not object to the hourly rate charged by Employee’s attorney, nor the amount of time he spent on the case.  It objects to any time Employee’s attorney spent working on her withdrawn TTD claim or on the letter to Dr. Frey that was stricken from the record.  Employer contends Employee’s invoice is not sufficiently detailed to identify work spent on successful and unsuccessful portions of Employee’s claim.  It also objects to Dr. Frey’s expert witness fee, contending it is unreasonable compared to Dr. Tamai’s and also when compared to the amount Employer paid Dr. Frey for her deposition.  Employer also objects to Employee’s paralegal time because the paralegal did not file an affidavit.  

Employee sought numerous benefits in her claims, including a period of TTD, which she withdrew at the September 21, 2012 prehearing conference.  Though she also sought PPI, transportation costs and interest, Employee made clear prior to the hearing’s commencement, her claims were “basically a petition to reopen medical benefits,” and the “real issue here is medical benefits.”  Here, Employee has not only prevailed on the primary issue in her case, medical benefits, but on every issue sought, including PPI, to the extent this decision preserves her previously accepted amount in light of Employer’s recent contention of an overpayment.  

The requested hourly rates and itemized hours for Employee’s attorney fees are reasonable and fully compensatory.  This conclusion is based on experience with other attorneys representing injured workers in workers’ compensation cases.  With respect to Employee’s withdrawn claim for TTD, the rationale in Wolfe is applied.  Therefore, any time Employee incurred in evaluating and investigating potential TTD benefits should not be reduced, lest the practice hinder injured workers’ access to legal representation where the outcome of a case is not immediately clear.  Additionally, given Employer’s resistance and the overall amount of attorney time Employee spent successfully prosecuting her claims, up to and including a merits hearing, any time spent evaluating and investigating her claim for TTD prior to withdrawal, as well as writing the letter to Dr. Frey, is de minimis.  Furthermore, liberal amendments of claims and pleadings is a practice to be encouraged, rather than discouraged, to promote administrative efficiency and to ensure parties speedy remedies under the Act.  AS 23.30.001(1).  Employee’s legal fees will not be reduced for time spent on these issues.
Dr. Frey testified confidently and persuasively at hearing.  Her testimony was instrumental in the preservation and award of Employee’s benefits.  Dr. Frey’s fee schedule clearly sets forth different billings for deposition testimony and “in court” testimony, and the amount charged is consistent with her billing schedule.   Employee’s expense in producing Dr. Frey was a necessary and reasonable cost related to the presentation of her issues and the cost will not be reduced.

However, Employer’s point is well taken on the paralegal fees.  Employee’s counsel is an experienced workers’ compensation attorney and, like attorney fees, the regulations require paralegal costs be verified by affidavit.  Although Employee ultimately produced such an affidavit, it was after the stipulated date for Employee to supplement her fees and costs.  Employee’s paralegal costs will be reduced by $725.00.  Therefore, Employee will be awarded $48,130.39 in attorney fees and costs.  

CONCLUSIONS OF LAW
1) Employee’s current claim for ankle related benefits is compensable.  

2) Employee is entitled to medical and related transportation costs.

3) Employee is entitled to the previously accepted, disputed PPI.  

4) Employee is entitled to interest.

5) Employee is entitled to attorney fees and costs in the amount of $48,130.39.

ORDER

1) Employee’s current claim for past and ongoing medical benefits and related transportation costs for her right ankle are granted.

2) Employee’s claim for interest, if any, is granted.

3) Employee’s claim for PPI is granted to the extent previously accepted.  Her claim for additional PPI is held in abeyance.  

4) Employee’s claim for attorney fees and costs is granted.  Employee is awarded attorney fees and costs in the amount of $48,130.39.

Dated in Fairbanks, Alaska on April 26, 2013. 

ALASKA WORKERS’ COMPENSATION BOARD
















Robert Vollmer, Designated Chair
















Zeb Woodman, Member

CONCURRING OPINION OF SARAH LEFEBVRE, MEMBER FROM INDUSTRY
I agree with the majority’s conclusions, though I do not share their analysis.  Based on my experience, judgment, the unique or peculiar facts of this case, and my inferences drawn from all of the above, I think it highly likely Employee re-injured her ankle some time subsequent to Dr. Tamai’s 1997 ligament reconstruction.  Employee’s excellent surgical result and her speedy recovery and return to work following the surgery are some evidence in support of this.  However, this evidence alone is insufficient to overcome the evidence presented by Employee, particularly, the testimony of Drs. Tamai and Frey and their opinions the original October 28, 1996 work injury is a substantial factor for Employee’s ankle instability and her need for arthroscopic surgery with a possible tendon debridement.  And, while Employer and Dr. Fuller reference an auto accident, a fall off a horse and a knee injury while performing CPR, those events clearly involved other portions of Employee’s lower extremity and are insufficient to overcome the evidence presented by Employee.  Therefore, due to Employer’s inability to prove an alternative theory of causation by a preponderance of the evidence, I must concur with the majority that Employee is entitled to the benefits awarded.  
















Sarah LeFebvre, Member

APPEAL PROCEDURES
This compensation order is a final decision and becomes effective when filed in the board’s office, unless it is appealed.  Any party in interest may file an appeal with the Alaska Workers’ Compensation Appeals Commission within 30 days of the date this decision is filed.  All parties before the board are parties to an appeal.  If a request for reconsideration of this final decision is timely filed with the board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied because the board takes no action on reconsideration, whichever is earlier.

A party may appeal by filing with the Alaska Workers’ Compensation Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from; 2) a statement of the grounds for the appeal; and 3) proof of service of the notice and statement of grounds for appeal upon the Director of the Alaska Workers’ Compensation Division and all parties.  Any party may cross-appeal by filing with the Alaska Workers’ Compensation Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  Whether appealing or cross-appealing, parties must meet all requirements of 8 AAC 57.070.

RECONSIDERATION
A party may ask the board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of ELLA AILEEN COTTER employee / claimant v. FAIRBANKS NORTH STAR BOROUGH SCHOOL DISTRICT employer / defendant; Case No. 199623896; dated and filed in the office of the Alaska Workers’ Compensation Board in Fairbanks, Alaska, and served upon the parties this 26th day of April, 2013.
















Nicole Hansen, Office Assistant II
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