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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	WENDY M. BOUWENS, 

                                                Employee, 

                                                   Applicant,

                                                   v. 

WEAVER BROTHERS, INC,

                                                 Employer,

                                                  and

SPARTA INSURANCE CO,

                                                Insurer,

                                                   Defendants.

	)
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)
	INTERLOCUTORY DECISION AND ORDER

AWCB Case No.  201202953
AWCB Decision No.  13-0047

Filed with AWCB Anchorage, Alaska

on May 3, 2013


Weaver Brothers, Inc.’s January 28, 2013 petition for a second independent medical evaluation (SIME) was heard on April 3, 2013, in Anchorage, Alaska.  The matter was set for hearing on March 7, 2013.  Attorney Robert Rehbock appeared and represented Wendy Bouwens (Employee).  Attorney Robert Griffin appeared and represented Weaver Brothers, Inc. and Sparta Insurance Co. (Employer).  The record closed at the hearing’s conclusion on April 3, 2013.

ISSUES
As a preliminary matter, Employer contends Employee stipulated to an SIME, which serves as a binding order, but now seeks to violate that agreement.  Alternatively, Employer asks the board to order an SIME regarding the causation and compensability of Employee’s neck injury, and reasonable and necessary treatment.  Employer contends a medical dispute exists between Employee’s attending physicians and Employer’s medical evaluation (EME) physician, and the board will require an SIME before rendering a decision on the case’s merits.  

Employee acknowledges the executed stipulation, but contends there is no longer a need for an SIME.  Employee argues the EME opinions are “by intervening evidence demonstrated wrong and incomplete” because they do not consider subsequent medical evaluations and treatment of Employee’s neck and shoulder.  Employee asserts, “Having discarded the later diagnosed, treated, and cured neck complaints as arising from the neck, [the EME physician’s] opinion is not substantial, or if substantial not sufficient to raise need for an SIME.”  Employee further states her workers’ compensation claim is long set for hearing and an SIME is no longer “needed or even appropriate,” because it will add nothing to the help resolve the determination of the causation and compensability of her neck condition and treatment (id.).

1) Is the executed SIME form a binding stipulation?
2) If the executed SIME form is not a binding stipulation, should an SIME be ordered?
FINDINGS OF FACT

The following facts and factual conclusions are established by a preponderance of the evidence:

1) On February 22, 2012, Employee while working for Employer was injured when she was struck on the back of the neck by snow falling off a building (Report of Occupational Injury or Illness, February 22, 2012).

2) On February 23, 2012, Employee saw Kevin Leach, D.C. (chiropractor), whom she told she had new complaints of constant moderate pain in the left and right upper back, and bilaterally in the neck.  Employee attributed these symptoms to a workers’ compensation accident that occurred on February 22, 2012, and stated she had not had the symptoms before.  (Leach report, February 23, 2012).

3) On March 5, 2012, Employee saw Shawn Johnson, M.D., who noted she was “in her usual state of health until February 22, 2012” and listed her problems as:  “1. Cervical pain; 2. Thoracic pain; 3. Left shoulder pain” (Johnston letter to Dr. Leach, March 5, 2012).

4) On March 7, 2012, Employee saw Harold Cable, M.D. (radiologist) for a C-spine MRI.  Dr. Cable observed disc degeneration and protrusion at C5-6.  “Protrusion of disc in the midline and to the right of midline effaces the cord visibly and combines with uncovertebral spurring on the right to produce severe right neural foraminal stenosis” (Cable MRI report, March 7, 2012).

5) On April 12, 2012, Employee saw EME physician Douglas Bald, M.D. (orthopedic surgeon), who diagnosed cervical and thoracic degenerative disc disease, preexisting and unrelated to her February 22, 2012 injury.  He opined right-sided cervical disc protrusion at C5-C6 appeared to impinge upon her spinal cord, but this would not explain her left-sided symptomatology.  “At least at this point, it would not appear that she has incurred any kind of clinically significant injury to . . . her cervical . . .  spine with this injury event” (Bald EME report, April 12, 2012).

6) On June 12, 2012, Employee saw Starlee Coulter, OTR/L (occupational therapist) for left neck and shoulder pain.  Ms. Coulter noted a medical history of degenerative cervical disc disease and nerve impingement, and opined “the presence of cervical disc compression will exacerbate neurovascular compression and radiating symptoms from the shoulder down to the hand” (Coulter report, June 12, 2012).

7) On June 30, 2012, Employee saw Dr. Bald for a second EME.  Dr. Bald acknowledged that she had some persistent intermittent symptomatology in her left neck and upper back, but he opined “her symptomatology in these areas are [sic] secondary to her shoulder specific problem” (Bald EME report, June 30, 2012).

8) On July 5, 2012, Employee saw Michael McNamara, M.D. (orthopedic surgeon, shoulder) for persistent left shoulder pain.  Dr. McNamara noted Employee was scheduled to see Dr. Mark Flanum “because of the marked changes in her neck on MRI.  She denies prior symptoms in her neck and/or shoulder prior to her 2/22/12 injury.”  Dr. McNamara stated he wanted the neck surgeon’s approval prior to performing shoulder surgery:  “Most importantly, I want her to be seen by Dr. Flanum and approved for surgery since she has some severe nerve root impingement in her neck from her MRI prior to surgery scheduling” (McNamara report, July 9, 2012; emphasis original).

9) On July 23, 2012, Employee saw Mark Flanum, M.D. (orthopedic surgeon, cervical spine) for symptomatic C5-C6 disc herniation.  Dr. Flanum stated, “patient reports her pain began on or about February 22, 2012, when she was struck by some snow or ice while working.  The next morning, she had severe neck pain and radicular pain.”  Dr. Flanum noted no past medical history other than what was documented and reviewed on the chart; her past medical history was “otherwise noncontributory” (Flanum report, July 23, 2012).
10) On August 15, 2012, Employee again saw Dr. Flanum, who wrote, “It is important that she have her cervical cord compression addressed prior to shoulder surgery as prolonged compression of the spinal cord can result in permanent nerve damage” (Flanum report, August 15, 2012). 

11) On August 15, 2012, Dr. McNamara wrote in reference to his July 5, 2012 examination of Employee, “It was my recommendation . . . the patient see Dr. Flanum to give appropriate approval for surgery since it is my understanding she has severe nerve root impingement in her neck, and I think it would be safest to have her neck cleared fully by Dr. Flanum prior to having surgery on her shoulder since nerve root impingement can worsen in the position that is required for shoulder surgery” (McNamara report, August 15, 2012).

12) On August 16, 2012, Dr. Flanum performed a C5-C6 total disc arthroplasty on Employee (Flanum report, August 16, 2012). specializing in shoulder and cervical spine, to evaluate “C5/6 disc bulge in cervical spine (neck).”  

13) On November 27, 2012, Employee requested an SIME with orthopedic and neurosurgeons The form was signed and filed by Employer on December 20, 2012 (Second Independent Medical Evaluation Form, December 20, 2012).

14) The SIME form stated the disputes were causation of need for neck surgery and compensability of cervical spine treatment.  Questions raised were:  a) Was the substantial cause of need for neck surgery aggravation of a pre-existing condition?; and b) If work is not the substantial cause by aggravation of pre-existing condition, was neck surgery consequentially needed care to allow compensable left should surgery? (id.).

15) The parties stipulated Employee’s treating physicians and Employer’s EME physician are in dispute based upon the following opinions:  Dr. Leach’s February 23, 2012 report, Dr. Johnson’s March 5, 2012 report, Dr. Cable’s March 7, 2013 report, OT Coulter’s July 12 and August 15, 2012 reports, Dr. McNamara's July 5, 2012 report, and Dr. Flanum’s July 23 and August 15, 2012 reports; and Dr. Bald's April 12, 2012 and June 30, 2012 reports (id.).

16) The August 15, 2012 opinion attributed to OT Coulter on the SIME form actually came from Dr. McNamara’s report of the same date (Observation). 

17) The parties agreed with the following statement on the SIME form:  “Based upon the above information, an SIME dispute exists under AS 23.30.095(k).”  (SIME form, December 20, 2012).

18) If the parties agree an SIME dispute exists under AS 23.30.095(k), it constitutes a stipulation under 8 AAC 45.050 (id.).

19) On January 18, 2013, Employee withdrew her SIME petition (Employee’s Notice of Withdrawal of Petition for SIME, November 27, 2012).

20) On January 28, 2013, Employer petitioned for an SIME, using the previously executed SIME form originally filed on December 20, 2012 (Petition for SIME, January 25, 2013).

21) On February 6, 2013, Dr. McNamara performed left shoulder surgery on Employee (McNamara record, February 6, 2013).

22) On February 12, 2013, Employee opposed Employer’s SIME petition, asserting all issues are ripe for hearing (Opposition to Petition for SIME Evaluation Dated 01/25/2013; February 12, 2013).

23) At prehearing on March 7, 2013, an April 3, 2013 oral hearing was set to argue the need for an SIME (Prehearing Conference Summary, March 7, 2013). 

PRINCIPLES OF LAW

AS 23.30.001.  Intent of the legislature and construction of chapter.  It is the intent of the legislature that

1) This chapter be interpreted . . . to ensure the quick, efficient, fair, and predictable delivery of . . . benefits to injured workers at a reasonable cost to . . . employers. . . .

The board may base its decisions not only on direct testimony and other tangible evidence, but also on the board’s “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.”  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533-34 (Alaska 1987).

AS 23.30.010. Coverage. (a) Except as provided in (b) of this section, compensation or benefits are payable under this chapter for disability or death or the need for medical treatment of an employee if the disability or death of the employee or the employee’s need for medical treatment arose out of and in the course of the employment.  To establish a presumption under AS 23.30.120(a)(1) that the disability or death or the need for medical treatment arose out of and in the course of the employment, the employee must establish a causal link between the employment and the disability or death or the need for medical treatment.  A presumption may be rebutted by a demonstration of substantial evidence that the death or disability or the need for medical treatment did not arise out of and in the course of the employment.  When determining whether or not the death or disability or need for medical treatment arose out of and in the course of the employment, the board must evaluate the relative contribution of different causes of the disability or death or the need for medical treatment.  Compensation or benefits under this chapter are payable for the disability or death or the need for medical treatment if, in relation to other causes, the employment is the substantial cause of the disability or death or need for medical treatment.

For an injury occurring on or after November 7, 2005, the board must evaluate the relative contribution of all causes of disability, death or need for medical treatment and award benefits if employment is, in relation to all other causes, “the substantial cause” of the disability, death or need for medical treatment.  Hansen, at 11-14.  When all causes are compared, only one cause can be “the substantial cause.”  Id.  

AS 23.30.095.  Medical treatments, services, and examinations.  

. . .

(e) The employee shall, after an injury, at reasonable times during the continuance of the disability, if requested by the employer or when ordered by the board, submit to an examination by a physician or surgeon of the employer's choice authorized to practice medicine under the laws of the jurisdiction in which the examination occurs, furnished and paid for by the employer. The employer may not make more than one change in the employer's choice of a physician or surgeon without the written consent of the employee. Referral to a specialist by the employer's physician is not considered a change in physicians. An examination requested by the employer not less than 14 days after injury, and every 60 days thereafter, shall be presumed to be reasonable, and the employee shall submit to the examination without further request or order by the board. . .

. . .

(k) In the event of a medical dispute regarding determinations of causation, medical stability, ability to enter a reemployment plan, degree of impairment, functional capacity, the amount and efficacy of the continuance of or necessity of treatment, or compensability between the employee’s attending physician and the employer’s independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board. . . 

AS 23.30.110. Procedure on claims.

. . .

(g) An injured employee claiming or entitled to compensation shall submit to the physical examination by a duly qualified physician which the board may require. . . 
The Alaska Workers’ Compensation Appeals Commission (AWCAC) in Bah v. Trident Seafoods Corp.,  AWCAC Decision No. 073 (February 27, 2008) addressed the board’s authority to order an SIME under §095(k) and §110(g).  With regard to §095(k), the AWCAC referred to its decision in Smith v. Anchorage School District, AWCAC Decision No. 050 (January 25, 2007) at 8, in which it confirmed, as follows:

[t]he statute clearly conditions the employee’s right to an SIME . . . upon the existence of a medical dispute between the physicians for the employee and the employer.

The AWCAC further stated in dicta, before ordering an SIME it is necessary to find the medical dispute is significant or relevant to a pending claim or petition and the SIME would assist the board in resolving the dispute.  Bah v. Trident Seafoods Corp., AWCAC Decision No. 073 (February 27, 2008), at 4.  The AWCAC further outlined the board’s authority to order an SIME under §110(g), as follows:

[T]he board has discretion to order an SIME when there is a significant gap in the medical or scientific evidence and an opinion by an independent medical examiner or other scientific examination will help the board in resolving the issue before it 
(id. at 5).

Medical benefits including continuing care are covered by AS 23.30.120(a)’s presumption of compensability.  Municipality of Anchorage v. Carter, 818 P.2d 661, 664-65 (Alaska 1991).  In complex medical cases, medical evidence is often necessary to establish the preliminary link between the work injury and the ongoing disabilities.  Burgess Const. Co. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981).
The following criteria are typically considered when deciding whether to order an SIME:

1) Is there a medical dispute between Employee’s physician and an EME?

2) Is the dispute significant? and

3) Will an SIME physician’s opinion assist the board in resolving the disputes?
See, e.g., DiGangi v. Northwest Airlines, AWCB Decision No. 10-0028 (February 9, 2010).  

8 AAC 45.050.  Pleadings.

. . . 

(f) Stipulations.

. . . 
(3) Stipulations of fact or to procedures are binding upon the parties to the stipulation and have the effect of an order unless the board, for good cause, relieves a party from the terms of the stipulation. . . . 

ANALYSIS

1)
Is the executed SIME form a binding stipulation?

The Alaska Workers’ Compensation Act is intended to quickly, efficiently, fairly and predictably provide benefits to employees at a reasonable cost to employers.  The Act also calls for process and procedure to be as summary and simple as possible.  Toward this end, the law is receptive to parties’ stipulations.

On December 20, 2012, the parties agreed an SIME dispute existed under AS 23.30.095(k).  The SIME form states this agreement constitutes a stipulation under 8 AAC 45.050.  Stipulations of fact are binding upon the parties and have the effect of an order unless, for good cause, the parties are relieved from their terms.  

Less than a month after filing, on January 18, 2013, Employee withdrew the SIME petition.  After Employer, using the previously executed form, petitioned for an SIME, Employee opposed the petition on February 12, 2013, giving no rationale other than an assertion all issues are ripe for hearing.  

Nowhere in the record does Employee identify any change of legal or medical fact occurring between filing on December 20, 2012 and withdrawal on January 18, 2013.  Employee’s decision to withdraw and then oppose the SIME, unsupported by legal grounds or reason, does not constitute good cause to relieve her of the agreement.  The executed SIME form is a binding stipulation. 

2)
If the executed SIME form is not a binding stipulation, should an SIME be ordered?
In the alternative, if good cause exists to relieve Employee of her agreement there is a medical dispute between Employee’s attending physicians and Employer’s EME regarding causation, continuance or necessity of treatment, or compensability, whether a dispute exists shall be considered.  It will be analyzed if an SIME will assist to determine the parties’ rights and resolve the disputes.

An SIME may be ordered when there is a medical dispute between the Employee’s and the Employer’s physicians.  AS 23.30.095(k); Smith at 8.  It may also be ordered when there is a significant gap in the medical evidence and the opinion of an independent medical examiner will help ascertain the parties’ rights.  AS 23.30.110(g); Bah at 5. 

Bah stated ordering an SIME is dependent on a determination that:  (1) the medical dispute between Employee and Employer physicians is significant or relevant to a pending claim or petition; and (2) the SIME will assist the board in resolving the dispute.  Here the medical opinions cited in the SIME form are in significant dispute regarding causation and compensability of Employee’s neck condition and surgery.  

Dr. Bald, EME physician, stated Employee did not incur any clinically significant injury to her cervical spine at the time of her shoulder injury, and her cervical and thoracic degenerative disc disease were preexisting and unrelated.  He observed right-sided cervical disc protrusion apparently impinging upon her spinal cord, but stated this would not explain pain on her left side.  He further opined her left neck and left upper back symptoms are secondary to her shoulder-specific problem.

Dr. Flanum, Employee’s orthopedic neck surgeon, did not specifically opine the work injury caused her cervical symptoms, disability or need for medical treatment.  However he stated Employee reported her pain began on or about the date snow/ice fell on her, and she had severe neck and radicular pain the next morning.  Employee consistently told prior medical providers, including Dr. Leach, Dr. Johnston and Dr. McNamara, she had not experienced neck or back pain prior to the work injury.  

Based on chart review, Dr. Flanum opined Employee’s medical history prior to the injury was noncontributory.  He also stated it was important Employee undergo neck surgery before safely undergoing the undisputedly compensable shoulder surgery, because prolonged compression of the spinal cord can result in permanent nerve damage.  Taken as a whole, Dr. Flanum’s statements strongly imply that, unlike Dr. Bald, Dr. Flanum believes the work injury is the substantial cause of Employee’s need for neck surgery, which is therefore compensable.

Employee’s argument the EME opinions are outdated and irrelevant due to intervening medical evidence overlooks the fact a significant dispute over her cervical condition and treatment was established in under seven weeks.  Dr. Bald’s last EME report was dated June 30, 2012.  Less than a week later, Employee was seen by Dr. McNamara, who emphasized that, due to nerve root impingement in her neck, Dr. Flanum’s approval was needed before Dr. McNamara would operate on Employee’s shoulder.  Dr. Flanum’s opinions are from July 23 and August 15, 2012, the day before he performed neck surgery. 

Employee’s assertion her neck complaints were diagnosed, treated and cured since Dr. Bald’s last cited opinion does not resolve or render insignificant the existing dispute between the EME and attending physicians.  An SIME would assist in evaluating conflicting medical opinions and making an informed determination of the parties’ rights with regard to what caused the need for Employee’s cervical surgery, whether it is compensable, and whether it was reasonable and necessary treatment for Employee’s work injury.

The medical dispute in this case involves three orthopedic surgeons: Dr. Bald, Dr. Flanum and 
Dr. McNamara.  It does not involve a neurosurgeon, and there is no apparent need to elicit an opinion from one now.  The board-ordered SIME will therefore be limited to an orthopedic surgeon.  

Considering the additional treatment Employee has received since the SIME form was executed by the parties, and the information needed to properly ascertain the parties’ rights, in addition to the standard questions posed by the board designee, the board wishes the following questions to be answered: 

1. If work was not the substantial cause of the need for cervical surgery, was it medically necessary for cervical surgery to occur prior to shoulder surgery?

2. Is Employee’s shoulder medically stable?

3. If not, when do you predict the shoulder will be medically stable?

4. If the shoulder is medically stable, please perform a permanent partial impairment (PPI) rating using the American Medical Association Guides to the Evaluation of Permanent Impairment (6th Ed.).  

5. Is Employee’s neck medically stable?

6. If not, when do you predict the neck will be medically stable?

7. If the neck is medically stable, please perform a permanent partial impairment (PPI) rating using the American Medical Association Guides to the Evaluation of Permanent Impairment (6th Ed.).  

CONCLUSIONS OF LAW

1) The executed SIME form is a binding stipulation.

2) An SIME will be ordered.

ORDER
1) The stipulated SIME is affirmed.

2) Employer’s petition for a board-ordered SIME is granted. 

3) Based on a medical dispute between the parties over what caused the need for Employee’s cervical surgery, and whether it was reasonable and necessary treatment for Employee’s work injury, the board finds a second medical evaluation considering these questions is necessary under AS 23.30.135(a) and will assist the board to ascertain the parties’ rights and resolve the dispute. 

4) An SIME shall be conducted by an orthopedic surgeon on the board’s list who specializes in shoulder and cervical injuries to ascertain if work was the substantial cause of Employee’s cervical injury and need for surgery or other medical treatment.

5) The parties shall proceed under 8 AAC 45.092(h) as follows:

a. All filings regarding the SIME shall be directed to Workers’ Compensation Officer Harvey Pullen’s attention.  Each party may submit up to three questions for the SIME physician within 10 days of this decision’s date.  The questions should relate to the issues currently in dispute under AS 23.30.095(k), stated in paragraph three above.
If subsequent medical disputes arise prior to the board’s contact with the SIME physician, the parties may request the board address additional issues.  However, the parties must agree on these additional issues.  The parties must list the additional medical dispute and specify the supporting medical opinion (including report date, page and author).  The parties must file the supporting medical reports, regardless of previous reports in the record.  The board will then consider whether to include these issues.

b. Employer shall prepare two copies of all medical records in its possession, put the copies in chronological order by date of treatment, with the oldest records on top, number the pages consecutively, put the copies in two binders and serve the binders upon Employee with an affidavit verifying the binders contain all the medical records in Employer’s possession regarding Employee.  This must be done within 10 days of this decision’s date. 

c. Employee shall review the binders.  If the binders are complete, Employee shall file the binders within 20 days of this decision’s date, together with an affidavit stating the binders contain copies of all medical records Employee’s possession.  If the binders are incomplete, Employee shall prepare three copies of the medical records missing from the first set of binders.  Employee shall place each set of copies in a separate binder as described above.  Employee shall file two of the supplemental binders with the board, the two sets of binders prepared by Employer, and an affidavit verifying the medical records’ completeness.  Employee shall serve the third supplemental binder upon Employer, together with an affidavit stating it is identical to the binders filed with the board.  Employee shall serve Employer and file the binders within 20 days of this decision’s date.

d. If either party receives additional medical records or doctors’ depositions after the binders have been prepared and filed with the board, the party shall prepare three supplemental binders, as described above, with copies of the additional records and depositions.  The party must file two supplemental binders with the board within seven days of receiving the records or depositions.  The party must serve one supplemental binder on the opposing party, together with an affidavit stating it is identical to the binders filed with the board, within seven days of receipt.

e. The parties shall specifically identify the film studies that have been done, and which films Employee will hand carry to the SIME.  Employee shall prepare the list and serve it on Employer within 10 days of this decision’s date.  Employer shall review the list for completeness.  Employer shall file the list within 20 days of this decision’s date.

f. Other than the film studies Employee hand carries to the SIME, and Employee’s conversation with the SIME physician or the physician’s office about the examination, neither party shall contact the SIME physician, the physician’s office, or give the SIME physician anything else, until the SIME physician has submitted the SIME report to the board.

g. If Employee finds it necessary to cancel or change the SIME appointment date or time, Employee shall immediately contact Workers’ Compensation Officer Harvey Pullen and the physician’s office.

Dated at Anchorage, Alaska on May 3, 2013.
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MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

PETITION FOR REVIEW

A party may seek review of an interlocutory or other non-final Board decision and order by filing a petition for review with the Alaska Workers’ Compensation Appeals Commission.  Unless a petition for reconsideration of a Board decision or order is timely filed with the board under AS 44.62.540, a petition for review must be filed with the commission within 15 days after service of the board’s decision and order.  If a petition for reconsideration is timely filed with the board, a petition for review must be filed within 15 days after the board serves the reconsideration decision, or within 15 days from date the petition for reconsideration is considered denied absent Board action, whichever is earlier.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of WENDY M. BOUWENS, employee / applicant; v. WEAVER BROTHERS, INC., employer; SPARTA INSURANCE CO., insurer / defendants; Case No. 201202953; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, and served upon the parties this 3rd day of May, 2013.






Kimberly Weaver office assistant
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