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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	THAYNE D. HACKING, 

                                                  Employee, 

                                                  v. 

CHUGACH ELECTRIC ASSOCIATION, INC.,

                                                  Employer,

                                                  and 

LIBERTY MUTUAL INSURANCE COMPANY,

                                                  Insurer,

                                                     Defendants.
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	INTERLOCUTORY DECISION AND ORDER

AWCB Case No. 201205338
AWCB Decision No. 13-0059  

Filed with AWCB Anchorage, Alaska

on May 28, 2013


Thayne Hacking’s (Employee) February 7, 2013 petition appealing the board designee’s order to sign Employer’s social security and Alaska workers’ compensation board records releases was heard April 17, 2013, in Anchorage, Alaska.  The matter was set for hearing on March 14, 2013.  Attorney Michael Jensen appeared and represented Employee.  Attorney Adam Sadoski appeared and represented Employer.  The record closed at the hearing’s conclusion on April 17, 2013, but was reopened on May 8, 2013, when Employee and Employer were asked to brief the rationale behind four specific time limitations, or lack thereof, in the social security release.  Both parties submitted supplemental briefs and the record closed when the board met on May 20, 2013.

ISSUES
Employee contends the board designee abused his discretion when he ordered Employee to sign overbroad releases for medical information.  Employee maintains the information sought is undiscoverable because the releases’ scope is not limited by time period.  Employer contends the releases are reasonably calculated to obtain discoverable information, because any injury or treatment to the body part at issue, regardless of when it occurred, is relevant to the claim.

1.  Did the board designee abuse his discretion by ordering Employee to sign Alaska workers’ compensation board and social security records releases?

Employee requests attorney’s fees and costs through May 15, 2013, and Employer states no opinion on the matter. 

2.  Should Employee’s Affidavit of Attorney’s Fees and Costs be considered at hearing?

FINDINGS OF FACT

The following facts and factual conclusions are established by a preponderance of the evidence:

1) On April 16, 2012, Employer filed a report of injury stating Employee twisted and hyperextended his left knee on April 3, 2012, when he broke through icy snow, hit a covered object, and his foot slipped (Report of Injury, April 16, 2013).

2) On December 4, 2012, Employee filed a Workers’ Compensation Claim stating he had a lateral meniscus tear in his left knee (Workers’ Compensation Claim, December 4, 2012).

3) On December 20, 2012, Employer sent Employee release forms for Alaska workers’ compensation, social security, and medical records (State of Alaska Workers’ Compensation Request for Release of Information, Social Security Administration Consent for Release of Information, Release of Medical Information; December 20, 2012).

4) On December 24, 2012, Employee filed for a protective order from the workers’ compensation, social security, and medical releases, asserting they were overbroad and sought information not discoverable (Petition for Prehearing and Protective Order, including proposed alterations to Employer’s releases, December 21, 2012). 

5) Employer’s workers’ compensation release requested “Any and all records, including medical records, for claims involving left knee and a screen printout listing all reported injuries.”  Employee proposed altering the request to read, “Any and all records, including medical records limited to the left knee only from 4/3/10 to the present, for claims involving left knee and a screen printout listing all reported injuries.  Voc. Rehab/Reemployment records are limited from 4/2000 to the present.” (id.). 

6) Employer’s social security release requested “Monthly Social Security benefit amount, Monthly Supplemental Security Income payment amount, Information about benefits/payments I received from April 2010 to present, Information about my Medicare claim/coverage from April 2010 to present, and Medical records and any other documents such as application, decision, and information relating to the LEFT KNEE.”  Employee proposed adding “from April 3, 2010 to the present” to the end of the last request (id.).  

7) Employer’s medical release requested information about the left knee from April 2010 forward.  Employee proposed adding “Any conference or meeting with defendant or defendant’s representative shall be pursuant to Langdon v. Champion.  The employee requests he be invited to attend at the physician’s discretion” (id.).  

8) On January 11, 2013, Employer petitioned to compel Employee to execute the original, unaltered workers’ compensation, social security, and medical releases.  (Opposition to Petition for Protective Order, January 10, 2013).

9) On January 30, 2013, the board designee ordered Employee to sign the workers’ compensation, social security, and medical releases as drafted by Employer (Prehearing summary, January 30, 2013).

10) On February 5, 2012, Employee signed the medical release (Medical Information Release, February 5, 2013).

11) On February 7, 2013, Employee appealed the designee’s decision, alleging he “abused his discretion when granting the employer’s petition to sign the unaltered releases without first narrowing the scope of its request” (Petition Appealing the Prehearing Officer’s January 30, 2013, Decision; February 7, 2013).

12) Employee’s petition states, “Mr. Hacking has had no prior left knee injuries or symptoms” (id.).

13) On February 26, 2013, Employer asserted the designee did not abuse his discretion, and the order to sign the unaltered releases should be upheld (Response to Employee’s Petition Appealing the Prehearing Officer’s January 30, 2013, Decision, February 26, 3013).

14) On March 14, 2013, parties stipulated to an oral procedural hearing on April 17, 2013, to address the issue, “EE’s 2/7/2013 Petition Appealing Designee’s 1/30/13 discovery order” (Prehearing summary, March 14, 2013).

15) The Alaska workers’ compensation database does not provide a single screen printout that lists all reported injuries to a specific body part; however, information pertaining to each individual injury can be obtained using multiple screen printouts (Observation).  

16) Judicial notice is taken that all workers’ compensation division employees have access to the same database, which reveals that on March 17, 2007, Employee while working for Employer reported an injury to his left knee (Alaska Workers’ Compensation Board Injury Number 200701930). 

17) At hearing on April 17, 2013, Employee requested consideration of his Affidavit of Attorney’s Fees and Costs, filed April 10, 2013 (Record).

18) On May 8, 2013, the record was reopened until May 15, 2013, and both parties were asked to submit briefs explaining the rationale behind the specified time limitations, or lack thereof, in four information requests on the social security release:  monthly social security benefit amount, monthly supplemental security income payment amount, information about benefits/payments received from April 2010 to present, and information about Medicare claim/coverage from April 2010 to present.  Parties were asked to explain why they believed any information prior to Employee’s date of injury is discoverable in these four areas of inquiry (Manousoff letter to Employer and Employee, May 8, 2013).

19) On May 15, 2013, Employee indicated he had no objection to the scope of inquiry in these four requests and requested additional attorney’s fees and costs (Employee’s Supplemental Hearing Brief, May 15, 2013).

20) On May 15, 2013, Employer noted Employee had not challenged the requests’ scope but, even if he had, the information sought would be relevant and therefore discoverable (Employer’s Supplemental Hearing Brief, May 15, 2013).

PRINCIPLES OF LAW

AS 23.30.001.  Intent of the legislature and construction of chapter.  It is the intent of the legislature that

1) This chapter be interpreted . . . to ensure the quick, efficient, fair, and predictable delivery of . . . benefits to injured workers at a reasonable cost to . . . employers. . . .

The board may base its decisions not only on direct testimony and other tangible evidence, but also on the board’s “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.”  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533-34 (Alaska 1987).

AS 23.30.005.  Alaska Workers’ Compensation Board.


. . . 

(h) The department shall adopt rules for all panels, and . . . shall adopt regulations to carry out the provisions of this chapter.  The department may by regulation provide for procedural, discovery, or stipulated matters to be heard and decided

. . . Process and procedure under this chapter shall be as summary and simple as possible.  

AS 23.30.107. Release of information.

(a) Upon written request, an employee shall provide written authority to the employer, carrier, rehabilitation specialist, or reemployment benefits administrator to obtain medical and rehabilitation information relative to the employee's injury.  The request must include notice of the employee's right to file a petition for a protective order with the division and must be served by certified mail to the employee's address on the notice of injury or by hand delivery to the employee.  This subsection may not be construed to authorize an employer, carrier, rehabilitation specialist, or reemployment benefits administrator to request medical or other information that is not applicable to the employee's injury.

(b) Medical or rehabilitation records, and the employee's name, address, social security number, electronic mail address, and telephone number contained on any record, in an employee's file maintained by the division or held by the board or the commission are not public records subject to public inspection and copying under AS 40.25. This subsection does not prohibit

(1) the reemployment benefits administrator, the division, the board, the commission, or the department from releasing medical or rehabilitation records in an employee's file, without the employee's consent, to a physician providing medical services under AS 23.30.095(k) or 23.30.110(g), a party to a claim filed by the employee, or a governmental agency; or

(2) the quoting or discussing of medical or rehabilitation records contained in an employee's file during a hearing on a claim for compensation or in a decision or order of the board or commission.

Pursuant to AS 23.30.107(a), an employee is required to release information “relative to the employee’s injury.”  On the other hand, the last sentence plainly excludes “information that is not applicable to the employee’s injury.”  Parties often disagree as to whether particular information is “relative” or “not applicable.”  

AS 23.30.107(b) allows the division to release medical and rehabilitation information in an employee’s file to a party to his claim, without his consent.  Information in the division’s files regarding prior injuries to the same body part or system may be ascertained at prehearing and incorporated into an order to sign releases.  An employer may use the “last injurious exposure” rule as a defense to liability if an employee has settled with the last employer who is potentially liable and was properly before Workers’ Compensation Board.  Peek v. SKW/Clinton, 855 P.2d 415 (Alaska, 1993). 
AS 23.30.010. Coverage.

(a) . . . When determining whether or not the death or disability or need for medical treatment arose out of and in the course of the employment, the board must evaluate the relative contribution of different causes of the disability or death or the need for medical treatment. Compensation or benefits under this chapter are payable for the disability or death or the need for medical treatment if, in relation to other causes, the employment is the substantial cause of the disability or death or need for medical treatment.
Prior to 2005, to prove a claim for benefits under the Act, an employee need only show the work injury was “a substantial factor” in his disability or need for medical treatment.  In 2005, the legislature amended the statutory language to require an employee prove his work injury was “the substantial cause” of his disability or need for treatment.  The Alaska Workers’ Compensation Appeals Commission addressed the 2005 statutory amendments to AS 23.30.010 in City of Seward v. Hansen, AWCAC Decision No. 146 (January 21, 2011):

In view of the language in the last two sentences of AS 23.30.010(a), the purpose of SB 130, that is, to try to control workers’ compensation insurance premiums, and the legislative history pertaining to the amendment of AS 23.30.010, which reflects a deliberate attempt to limit benefits, the commission concludes that the legislature’s intent was to contract coverage under the Act.  Accordingly, we interpret the last two sentences in AS 23.30.010(a) as requiring employment to be, more than any other cause, the substantial cause of the employee’s disability, death, or need for medical treatment. It no longer suffices that employment is a substantial factor in bringing about the harm.  

Hansen, AWCAC Decision No. 146 at 14; see also, Uresco Construction Materials, Inc. v. Porteleki, AWCAC Decision No. 152 (May 11, 2011).  The relative contribution of different causes of disability or need for medical treatment must be determined.  When different causes are compared, only one cause can be “the substantial cause.”  Compensation or benefits are payable under the Act if, in comparing the relative contribution of different causes, the employment, in relation to other causes, is the substantial cause of the employee’s disability or need for medical treatment.  Hansen, at 11.

8 AAC 45.120. Evidence.  

. . .

(e) Technical rules relating to evidence and witnesses do not apply in board proceedings, except as provided in this chapter.  Any relevant evidence is admissible if it is the sort of evidence on which responsible persons are accustomed to rely in the conduct of serious affairs, regardless of the existence of any common law or statutory rule which might make improper the admission of such evidence over objection in civil actions. . .  

To be admissible at hearing, evidence must be relevant.  Granus v. Fell, AWCB Decision No. 99-0016 (January 20, 1999), provided guidance in determining relevancy:  
Parties may obtain discovery regarding any matter, not privileged which is relevant to the subject matter involved in the pending action. . . .  The information sought need not be admissible at trial if the information sought appears reasonably calculated to lead to the discovery of admissible evidence. 

. . . Information which would be inadmissible at trial may nonetheless be discoverable if it is reasonably calculated to lead to admissible evidence.  Under our relaxed rules of evidence, discovery should be at least as liberal as in a civil action and the relevancy standards should be at least as broad.
To be admissible at hearing, evidence must be ‘relevant.’  However, we find a party seeking to discover information need only show the information appears reasonably calculated to lead to the discovery of evidence admissible at hearing.  Smart v. Aleutian Constructors, AWCB Decision No. 98‑0289 (November 23, 1998).
To be “reasonably” calculated to lead to admissible evidence, both the scope of information and the time periods it covers must be reasonable.  In Granus, the board noted that in most cases medical records relating to the body part or system at issue for two years prior to the date of injury were sufficiently likely to lead to admissible evidence to be discoverable.  Granus at 15.  

The two-year, same body part limitation has become a rule of thumb for medical releases.  See, e.g., Fernandez v. Trident Seafoods Corporation, AWCB Decision No. 12-0155 (September 6, 2012); Crain v. West Coast Paper Co., AWCB Decision No. 12-0018 (January 30, 2012).  However, when the facts of a particular case, including facts developed through early discovery, indicate further discovery may lead to admissible evidence, the employer may send employee additional, broader releases to sign and deliver.  Crain at 21.

AS 23.30.108. Prehearings on discovery matters; objections to requests for release of information; sanctions for noncompliance.

. . . 

(c) At a prehearing on discovery matters conducted by the board’s designee, the board’s designee shall direct parties to sign releases or produce documents, or both, if the parties present releases or documents that are likely to lead to admissible evidence relative to an employee’s injury. . .  If a discovery dispute comes before the board for review of a determination by the board’s designee, the board may not consider any evidence or argument that was not presented to the board’s designee, but shall determine the issue solely on the basis of the written record. . . The board shall uphold the designee’s decision except when the board’s designee’s determination is an abuse of discretion.

The Alaska Supreme Court stated abuse of discretion consists of "issuing a decision which is arbitrary, capricious, manifestly unreasonable, or which stems from an improper motive."  Sheehan v. University of Alaska, 700 P.2d 1295, 1297 (Alaska 1985).  An agency’s failure to properly apply the controlling law may also be considered an abuse of discretion.  Manthey v. Collier 367 P.2d 884, 889 (Alaska 1962); Black’s Law Dictionary 25 (4th ed. 1968).

The Administrative Procedure Act (APA) provides another definition used by courts in considering appeals from administrative agency decisions.  It contains terms similar to those above and expressly includes reference to a “substantial evidence” standard:  

AS 44.62.570. Scope of review

. . .

(b) . . . Abuse of discretion is established if the agency has not proceeded in the manner required by law, the order or decision is not supported by the findings, or the findings are not supported by the evidence.

(c) . . . .  If it is claimed that the findings are not supported by the evidence, abuse of discretion is established if the court determines that the findings are not supported by (1) the weight of the evidence; or (2) substantial evidence in the light of the whole record.   

AS 23.30.128. Commission proceedings.

. . . 

(b) The commission may review discretionary actions, findings of fact, and conclusions of law by the board in hearing, determining, or otherwise acting on a compensation claim or petition. . . The board’s findings of fact shall be upheld by the commission if supported by substantial evidence in light of the whole record. In reviewing questions of law and procedure, the commission shall exercise its independent judgment.

On appeal to the Alaska Workers’ Compensation Appeals Commission and the courts, decisions reviewing a board designee’s discretionary actions are subject to reversal under the “abuse of discretion” standard in AS 44.62.570, incorporating the “substantial evidence test.”  To ensure that standard is met on appeal, the same standard is applied in reviewing a board designee’s determination.  Applying a substantial evidence standard, a reviewer “may not reweigh the evidence or draw its own inferences from the evidence.  If, in light of the record as a whole, there is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion, then the order . . . must be upheld."  Miller v. ITT Arctic Services, 577 P.2d 1044, 1049 (Alaska 1978).

Alaska Rule of Civil Procedure 26. General Provisions Governing Discovery; Duty of Disclosure.

. . .

(b) Discovery Scope and Limits. Unless otherwise limited by order of the court in accordance with these rules, the scope of discovery is as follows:

(1) In General. Parties may obtain discovery regarding any matter, not privileged which is relevant to the subject matter involved in the pending action, whether it relates to the claim or defense of the party seeking discovery or to the claim or defense of any other party, including the existence, description, nature, custody, condition and location of any books, documents, or other tangible things and the identity and location of persons having knowledge of any discoverable matter. The information sought need not be admissible at the trial if the information sought appears reasonably calculated to lead to the discovery of admissible evidence.

Although the Alaska Rules of Civil Procedure do not apply in workers’ compensation cases 
(AS 23.30.135), the board has looked to them for guidance.  In particular, the board has looked to Civil Rule 26(b)(1), which governs the general scope of discovery in civil actions, for guidance on releases.  See, e.g., Granus.

8 AAC 45.065.  Prehearings. . . .

. . .

(c) After a prehearing the board or designee will issue a summary of the action taken at the prehearing. . . .  Unless modified, the summary governs the issues and the course of the hearing.

8 AAC 45.070. Hearings.

. . . 

(g) Except when the board or its designee determines that unusual and extenuating circumstances exist, the prehearing summary, if a prehearing was conducted and if applicable, governs the issues and the course of the hearing.

AS 23.30.145. Attorney fees.

(a) Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 percent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 percent of all sums in excess of $1,000 of compensation. When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded. When the board advises that a claim has not been controverted, but further advises that bona fide legal services have been rendered in respect to the claim, then the board shall direct the payment of the fees out of the compensation awarded. In determining the amount of fees the board shall take into consideration the nature, length, and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries.

(b) If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including reasonable attorney fees. The award is in addition to the compensation or medical and related benefits ordered.

In Harnish Group, Inc. v. Moore, 160 P.3d 146 (Alaska 2007), the Alaska Supreme Court discussed how and under what authority attorney’s fees may be awarded in workers’ compensation cases.  A controversion is required for the board to award fees under AS 23.30.145(a).  “In order for an employer to be liable for attorney’s fees under AS 23.30.145(a), it must take some action in opposition to the employee’s claim after the claim is filed.”  Id. at 152.  Fees may be awarded under AS 23.30.145(b) when an employer “resists” payment of compensation and an attorney is successful in the prosecution of the employee’s claims.  Id.  In this latter scenario, reasonable fees may be awarded.  Id. at 152-53.

In Adamson v. University of Alaska, 819 P.886 (Alaska 1991), the Alaska Supreme Court held the language of AS 23.30.145(b) makes it clear that to be awarded attorney’s fees and costs, the employee must “be successful on the claim itself, not on a collateral issue. . . The word ‘proceedings’ also indicates that the Board should look at who ultimately is successful on the claim, as opposed to who prevails at each proceeding.”  Syren v. Municipality of Anchorage, AWCB Decision No. 06-0004 (January 6, 2006),  cited Adamson in holding an employee must be successful on a claim on the merits, not a collateral issue such as discovery, to be entitled to an award of attorney’s fees and costs. 

ANALYSIS

1. Did the board designee abuse his discretion by ordering Employee to sign Alaska workers’ compensation board and social security records releases?

When reviewing a board designee’s decision under the abuse of discretion standard, the question is not whether the designee reached the best decision or whether the board would have reached the same decision.  The designee’s decision must be upheld unless it is arbitrary, capricious, manifestly unreasonable, or stems from an improper motive.  Here, neither party has argued the designee’s decision stems from an improper motive. 

The duty to ensure the “quick, efficient, fair, and predictable delivery of . . . benefits to injured workers at a reasonable cost to . . . employers” under the Alaska Worker’s Compensation Act (Act) requires a speedy discovery process.  Prompt execution of reasonable releases plays a critical role in facilitating the fulfillment of the Act’s intent.  On the other hand, demanding overly broad releases is destructive to the cooperative spirit on which informal discovery depends, delays the delivery of benefits, and results in needless administrative and litigation costs. 

The parties differ as to what time period is reasonably calculated to lead to relevant evidence, or the lack thereof.  Employer wants medical information regarding the left knee on the workers’ compensation and social security releases not to be time-bound; Employee wants discovery limited to two years prior to the April 3, 2012 work injury through the present.  

At the January 30, 2013 prehearing, the designee ordered Employee to sign Employer’s drafted workers’ compensation and social security releases, both requesting medical records related to the left knee with no time limitation.  He also ordered signature of Employer’s medical release, which was narrowly tailored to the left knee, April 2010 forward.  Employee signed the medical release on February 5, 2013, so it was not an issue at hearing.

Review of a designee’s determination in a discovery dispute may not consider evidence or arguments not presented to the designee; only the written record may be considered.  The division’s database indicates Employee had a work-related injury to his left knee on March 17, 2007, while working for Employer.  The designee and Employer both had access to this information.    As of January 30, 2013, the earliest known relevant injury was the one on April 3, 2012.  The first written reference to prior left knee injuries or symptoms is Employee’s denial he had any, filed on February 7, 2013.

Workers’ Compensation Release

Parties have a right to know of a previous injury to the body part at issue, no matter when that injury occurred.  Although not the case here, at prehearing parties often ask whether the workers’ compensation database includes any prior injuries to an employee’s same body part or system.  The division is statutorily permitted to release relevant medical and rehabilitation information in an employee’s file to a party to his claim, without the employee’s consent.  This information may be incorporated into the prehearing order to sign releases.

Employer’s workers’ compensation release seeks “any and all records, including medical records, for claims involving left knee and a screen printout listing all reported injuries.”  Due to the structure of its computer database, the workers’ compensation division is unable to provide a single screen printout of all Employee’s reported left knee injuries, but it can identify all prior left knee injuries on individual screen printouts.  If requested, the prehearing officer would have provided the parties with that information and it would have become part of the written record.
The March 17, 2007 left knee injury bears directly on the starting date for which medical records are discoverable.  The Act mandates the board to evaluate the relative contribution of all possible causes of Employee’s disability and need for medical treatment.  Prior injuries to the same body part must be examined to determine whether the current work injury is the substantial (i.e., greater than any other) cause, and therefore compensable. 

In this case Employee’s prior injury occurred while he was working for his current employer, Chugach Electric.  However, had Employee incurred the earlier injury while working for a different employer, or the same employer with a different workers’ compensation insurance carrier, this too would be relevant to the claim, because it might invoke the last injurious exposure rule.

Here Employer’s workers’ compensation release, limited to the left knee but open-ended in time, would reveal the earlier relevant injury.  Employee’s modified release, limiting the time period to April 3, 2010 through the present, would not.

If, after using Employee’s modified release, Employer were to learn about the prior left knee injury from another source, he would be entitled to send Employee additional, broader releases to sign and deliver.  But this scenario contravenes the Act’s intent to ensure the quick, efficient, fair, and predictable delivery of benefits to injured workers at a reasonable cost to employers, using the most simple and summary processes and procedures possible.  

The order to sign a release in which medical records are not limited to two years prior to the earliest known injury departs from guidance on medical releases provided by Granus, Crain and Fernandez.  However these board decisions are not legally binding upon the current one, which clearly illustrates how the two-year limitation in a workers’ compensation release can hinder the progress of a claim.  In light of the 2005 amendment to AS 23.30.010, and the AWCAC’s interpretation of the amendment in Hansen v. City of Seward, the relative contribution of different causes of disability or need for medical treatment must be determined and compared.  A workers’ compensation claim is compensable if, in comparing the relative contribution of different causes, employment, in relation to other causes, is the substantial cause of the employee’s disability or need for medical treatment.  Allowing workers’ compensation releases to request any and all medical records for the injured body part or system, with no time restriction, is a logical and manifestly reasonable procedure.  It enables the different causes of the disability or need for medical treatment to be ascertained, and promotes expeditious discovery and dispute resolution.  The designee did not abuse his discretion when he ordered the signature of Employer’s workers’ compensation board release.
Social Security Release

The social security release requests information not available to, or releasable by board designees.  Here, in the absence of controlling law stating otherwise, the designee had no reason not to follow the two-year, same body part guidance in Granus, Crain, and Fernandez.  Viewed in the context of evidence presented to the designee on or before January 30, 2013, the designee should have limited medical discovery in the social security release to left knee records no earlier than April 3, 2010.  This would have brought an otherwise overbroad release into conformity with the medical release, which was also ordered signed at prehearing.

The designee did not explain the rationale behind either his contemporaneous but inconsistent orders, or his departure from case law.  The designee therefore acted arbitrarily and abused his discretion when he ordered Employee to sign Employer’s open-ended social security release. 

However, the issue of abuse of discretion at prehearing is rendered moot by the existence of the subsequently discovered March 17, 2007 work-related left knee injury.  The issue in this hearing was the scope of the releases Employee will be ordered to sign, and the prior injury is now part of the written record.

In keeping with the duty to ensure a speedy and economical remedy under the Act, Employer will be ordered to alter the social security release to limit the medical records to the left knee from March 17, 2005 forward.

2.
Should Employee Affidavit of Attorney’s Fees and Costs be considered at this hearing?

At the March 14, 2013 prehearing, parties stipulated to an oral procedural hearing on April 17, 2013, to address the issue, “EE’s 2/7/2013 Petition Appealing Designee’s 1/30/13 discovery order.”  The prehearing summary was not modified or amended by either party.  At hearing Employee’s counsel asked to board to consider his April 10, 2013, Affidavit of Attorney’s Fees and Costs.  Counsel did not claim unusual or extenuating circumstances, but merely asked that he be paid for work from December 21, 2012, through April 17, 2013.  In his Supplemental Hearing Brief, Employee requested attorney’s fees and costs through May 15, 2013.

In the absence of unusual or extenuating circumstances, the hearing’s issues and course are governed by the applicable prehearing summary.  8 AAC 45.065(c); 8 AAC 47.070(g).  The issue of attorney’s fees and costs was therefore not ripe for consideration at this hearing.

In the alternative, even if the issue had been set for hearing, awarding attorney’s fees and costs would be premature in this interlocutory order.  Employee partially prevailed in the discovery dispute, but this was a collateral issue; Employee has not yet successfully prosecuted a claim or obtained a benefit.  Adamson, Syren.  Because Employee’s claim has not been adjudicated on the merits, his request for attorney’s fees and costs is also unripe under this analysis.  

CONCLUSIONS OF LAW

1) The board designee did not abuse his discretion when he ordered Employee to sign Employer’s Alaska workers’ compensation board release.  The board designee abused his discretion when he ordered Employee to sign Employer’s social security release, but that issue has been rendered moot.

2) Employee’s Affidavit of Attorney’s Fees and Costs was not ripe at hearing.  

ORDER

1) Employee’s February 7, 2013 petition to reverse the board designee’s January 30, 2013 order directing him to sign Employer’s original social security and Alaska workers’ compensation board releases is affirmed in part and denied in part.

2) Employer is ordered to alter the social security release to request “Medical records and any other documents such as application, decision, and information relating to the left knee from March 17, 2005 to the present.” 

3) Employee is ordered to sign and deliver the original workers’ compensation release and the altered social security release to Employer within 10 days of receiving the releases from Employer.

4) Employee’s request for attorney’s fees and costs is denied without prejudice.

Dated at Anchorage, Alaska on May 28, 2013.
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RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

PETITION FOR REVIEW

A party may seek review of an interlocutory or other non-final Board decision and order by filing a petition for review with the Alaska Workers’ Compensation Appeals Commission.  Unless a petition for reconsideration of a Board decision or order is timely filed with the board under 
AS 44.62.540, a petition for review must be filed with the commission within 15 days after service of the board’s decision and order.  If a petition for reconsideration is timely filed with the board, a petition for review must be filed within 15 days after the board serves the reconsideration decision, or within 15 days from date the petition for reconsideration is considered denied absent Board action, whichever is earlier.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of THAYNE D. HACKING employee / applicant; v. CHUGACH ELECTRIC ASSOCIATION, INC., employer; and LIBERTY MUTUAL INSURANCE COMPANY, insurer / defendants; Case No. 201205338; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, and served upon the parties this 28th day of May, 2013.






Sertram Harris, Clerk
�








2

