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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512

Juneau, Alaska 99811-5512

	FLOYD D. CORNELISON, 

                                                Employee, 

                                                Applicant

                                                 v. 

RAPPE EXCAVATING, INC.,

                                                Employer,

                                                 and 

TIG PREMIER INSURANCE CO.,
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                                                Defendants.
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	INTERLOCUTORY

DECISION AND ORDER

AWCB Case No.  199609785
AWCB Decision No.13-0060
Filed with AWCB Anchorage, Alaska 

on  May 30, 2013


Multiple petitions, including Employer’s June 12, 2009 petition for a second independent medical evaluation (SIME); Employee’s appeal of a February 3, 2011 board designee order refusing to quash Joel Seres, M.D.’s evaluation reports; Employer’s February 17, 2011 petition to strike Employee’s request to cross-examine Dr. Seres; and Employer’s March 9, 2011 petition concerning admissibility and use of surveillance video recordings, were heard on December 18, and 20, 2012, and February 26, 2013, dates selected on July 19, 2012.  Non-attorney representatives Randi Olson (whose appearance was limited to this proceeding only) and Judy Cornelison represent Floyd Cornelison (Employee).  Attorney Michelle Meshke represents Rappe Excavating Inc. and its insurer TIG Premier Insurance Co. (collectively Employer). Employee appeared and testified in person and by deposition. Judy Cornelison, Employee’s wife, testified in person, by deposition and by affidavit.  Charles Hewitt and Christie Niemann testified in person. Dennis Johnson, Wayne Willott, Scott Coronado, and Michael Rush testified by deposition. 

As a preliminary matter, Employer’s unopposed petition to allow overlength brief was granted.  Employee’s preliminary matters included a October 23, 2012 petition for stay or to continue the December hearing, and to stay all further discovery pending a decision by the Alaska Workers’ Compensation Appeals Commission (Commission) on Employee’s Petition for Review of the interlocutory decision and order in Cornelison v. Rappe Excavating, Inc., AWCB Decision No. 12-0178 (October 10, 2012) (Cornelison IV).  Cornelison IV upheld a board designee decision concerning which pending petitions would be heard at the December 2012 hearing.  Employer opposed the petition for stay.  Employee’s petition was denied and the hearing proceeded as scheduled.  The reasons for denying Employee’s petition to stay or continue all proceedings in the case are examined and the oral order memorialized below.  

Also addressed as a preliminary matter was Employee’s December 14, 2012 expedited petition seeking a Board order requiring Employer to produce its medical examiner (EME), Joel Seres, M.D., for cross-examination at the December hearing.  Employer opposed.  The petition was taken under advisement.  At a February 19, 2013 expedited prehearing conference convened to clarify the issues remaining for a February 26, 2013 extended hearing date, Employee withdrew his petition for an order requiring Employer to produce Dr. Seres.  This rendered moot Employee’s December 14, 2012 expedited petition seeking Dr. Seres’ attendance at the procedural hearing, and that petition will not be addressed here.  Employee’s withdrawal of this petition is memorialized in the February 19, 2013 prehearing conference summary. 

The February 19, 2013, prehearing conference summary also acknowledges the parties’ recognition that Dr. Seres’ deposition in a civil tort action brought by Employee against Employer’s workers’ compensation insurer, adjuster, its former attorneys and staff, its investigation firm and staff, and Dr. Seres, had taken place that morning.  According to the parties, neither Employee, his non-attorney representatives in this action, nor his attorney in the tort action, or Employer’s current attorney in this case, attended.  Employee expressed his intent to oppose any effort by Employer to introduce any deposition transcripts from the civil action into this proceeding.  

On February 22, 2013, Employer filed in this case a copy of the transcript of a January 16, 2013 deposition of a Bill McNabb taken in the civil action.  On February 25, 2013, Employer filed in this case a copy of the transcript of Dr. Seres’ February 19, 2013 deposition testimony in the civil case.  On February 26, 2013, the hearing in this case reconvened.  At the close of testimony and argument, the record was left open to allow Employee to submit an additional legal citation. Also on February 26, 2013, Employee filed a Petition for Protective Order, seeking to exclude in this case any and all deposition testimony obtained in the civil action.  Employer opposed.  A flurry of post-hearing petitions, oppositions, and withdrawals followed.

On April 3, 2013, in support of his appeal of the designee’s refusal to exclude Dr. Seres’ written reports from the record, Employee filed a supplemental pleading containing additional argument based on an attached excerpt from Dr. Seres’ deposition testimony.  On April 5, 2011, Employer petitioned to exclude Employee’s supplemental argument, contending Employee’s filing an excerpt of Dr. Seres’ deposition testimony was inconsistent with his petition for protective order to exclude Dr. Seres’ testimony in the civil action from this case, and because argument had closed on all pending issues on February 26, 2013.  

On April 23, 2013, Employee withdrew its Petition for Protective Order, and thus his opposition to Board consideration of Dr. Seres’ and Mr. McNabb’s civil action testimony in this case.  On April 29, 2013, Employer replied to Employee’s opposition to Employer’s petition to strike Employee’s supplemental argument, re-stating it opposed Employee’s supplemental argument on the admissibility of Dr. Seres’ report because argument closed on February 26, 2013.   

Neither Mr. McNabb’s nor Dr. Seres’ deposition testimony, nor Employee’s April 3, 2013 supplemental pleading or Employer’s oppositions, will be considered in deciding the petitions heard on December 18, 20, 2012 and February 26, 2013.  First, the McNabb and Seres deposition transcripts were not filed until February 22 and 25, 2013, respectively, well after the November 26, 2012 due date for filing evidence, according to the July 19, 2012 prehearing conference summary, and only one day prior to the February 26, 2013 extended hearing date.  (8 AAC 45.120(f)).  In addition, neither McNabb nor Seres were listed on Employer’s witness list for hearing, nor were their depositions taken for the purpose of this hearing.  (8 AAC 45.112).  Indeed, on December 18, 2012, Employer stated it would not be calling Dr. Seres as a witness at this hearing, and re-stated this position at the February 19, 2013 prehearing conference. (Record, December 18, 2012; Prehearing Conference Summary, February 19, 2013). Nor will Employee’s April 3, 2013 supplemental argument be considered since it was filed after argument closed on February 26, 2013, and because it is based on Dr. Seres’ deposition testimony, which will not be considered for the reasons stated.  (8 AAC 45.112; 8 AAC 45.116, 8 AAC 45.120(m)).

The Board’s designated chairperson was called out of state on a family emergency on February 28, 2013.  The record closed upon her return when the Board next met on May 21, 2013.   

SUMMARY OF PREVIOUS DECISIONS

A brief overview of past decisions in this case places in context the issues considered here.  Employee suffered an accepted work injury to his back while employed as a laborer by Employer.  When the Social Security Administration later determined Employee was disabled and entitled to social security disability benefits, Employer was granted a social security offset from ongoing compensation payments pursuant to AS 23.30.225(b), and permitted to withhold 20% of future installments of compensation to recoup an overpayment in Cornelison v. Rappe, Craig, AWCB Decision No. 00-0056 (March 28, 2000) (Cornelison I).  

Employee was found permanently and totally disabled (PTD) from the work injury in Cornelison v. Rappe, Craig, AWCB Decision No. 01-0008 (January 11, 2001) (Cornelison II). 

Employer’s efforts to depose Employee, and ground rules for Employee’s attendance and participation at his deposition were resolved in Cornelison v. Rappe Excavating, Inc., AWCB Decision No. 10-0153 (September 9, 2010) (Cornelison III).  

In Cornelison v. Rappe Excavating, Inc., AWCB Decision No. 12-0178 (October 10, 2012) (Cornelison IV), the Board affirmed the board designee’s decision to set for hearing petitions filed by the parties in 2009, 2010 and 2011, before scheduling the parties’ respective dispositive petitions for hearing:  Employer’s Petition to Terminate Benefits, and Employee’s Petition to Dismiss Employer’s Petition to Terminate Benefits.  At the time the instant hearing convened on December 18, 2012, Employee’s petition for review of Cornelison IV was pending before the Commission.

ISSUES
Employee contended the December 18, 2012 and December 20, 2012 hearing dates should be vacated, and the matters scheduled for hearing stayed or continued, and all further proceedings, including all discovery, stayed until the Commission decides Employee’s Petition for Review of Cornelison IV.  Employee contended if its petition for review is granted, the Commission may also render a decision favorable to Employee on the merits of its underlying dispositive petition, rendering further Board proceedings moot.  Employer opposed.

1. Should the December 18, 2012 and December 20, 2012 hearing dates be vacated, and the issues scheduled for hearing stayed or continued, as well as all discovery in the case stayed, pending a Commission decision on whether to accept Employee’s Petition for Review of Cornelison IV?

Employee contends the board designee abused his discretion when he refused to “quash” or exclude from the record reports issued by EME Dr. Seres.  Employee contends Dr. Seres’ reports lack a proper foundation in that they are based on manipulated or altered video surveillance, include factual errors, and are thereby facially defective.
 Employer contends Dr. Seres’ reports are medical records which cannot be quashed.  Employer argues the reports’ validity is properly weighed at a hearing on the merits,
 and the board designee appropriately exercised his discretion when he refused to exclude Dr. Seres’ reports.

2. Did the board designee abuse his discretion at the February 3, 2011 prehearing conference when he refused to exclude Dr. Seres’ 2008 and 2009 reports?

Employer contends Employee’s request to cross-examine Dr. Seres was untimely filed, and Employee thereby waived his right to cross-examine Employer’s expert witness.  Employee contends he has a due process right to cross-examine Dr. Seres, he gave appropriate notice of his intent to exercise that right when he filed his Request for Cross-Examination, and he should not be denied his right to cross-examine Dr. Seres.

3. Should Employee be permitted to cross-examine Dr. Seres?  
Employer contends its surveillance video recordings constitute evidence relative to its petition to terminate Employee’s benefits, they have been properly authenticated, and are thereby admissible at a hearing on the merits of its petition to terminate benefits in this case.  Employee contends the surveillance video omits important evidence, has been altered or manipulated, and should not be admitted into evidence.  

4. Is the surveillance video admissible at a hearing on the petition to terminate benefits?

Employer contends a medical dispute exists between EME physician Dr. Seres and Employee’s attending physician Leon Chandler, M.D..  It contends a follow-up SIME with Neil Pitzer, M.D., who conducted an SIME in 2002, should be ordered.  Employee opposes another SIME.

5. Should an SIME be ordered with Dr. Pitzer?

Employer further contends the surveillance video should be sent to the SIME physician as part of the material provided for SIME review and opinion.  Employee contends the surveillance video should not be sent to an SIME physician.

6. Should the surveillance video be sent to the SIME physician for review and consideration in rendering an opinion?

FINDINGS OF FACT
All factual findings from Cornelison IV are incorporated here by reference, and where necessary for context, reiterated.  A preponderance of evidence establishes the following facts and factual conclusions relevant to the issues considered here:

1) Employee sustained a low back injury on May 20, 1996.  Cornelison II.  Employer accepted compensability of the injury and paid medical and temporary total disability (TTD) benefits.  Id.  Employee underwent a spinal fusion at L5-S1, and thereafter hardware removal.  Id.  The surgeries were ultimately deemed unsuccessful.  Employee’s physician, Leon Chandler, M.D., opined “The patient has a failed back and will need chronic oral narcotic therapy for the foreseeable future . . . I suspect that he will end up on oral narcotics for the rest of his life.”  Id.  Dr. Seres, examining Employee at Employer’s request in October, 1999, concluded Employee was not capable of working at that time.  Dr. Seres opined “It is our feeling that the patient does have a legitimate source for his pain at this time.  His pain is related to the remarkable scarring and sclerosis of musculature that has occurred in his lower back as the direct result of his surgical procedures.”  Id.  
2) On January 11, 2001, Employee was found permanently and totally disabled (PTD) from February 6, 1998.  Id. 

3) During 2007 and 2008, Employer engaged an investigation firm, Northern Investigative Associates (NIA), to conduct sub rosa video surveillance of Employee.  (Surveillance Reports; Depositions of Dennis Johnson, Scott Coronado, Wayne Willott, Michael Rush).

4) On June 24, 2008, Employee was seen for another medical evaluation by Employer’s physician Dr. Seres.  (Dr. Seres’ EME report, June 24, 2008).  

5) Following his June 24, 2008 examination of Employee, and after reading an August 24, 2007 surveillance report and viewing digital video discs (DVD) edited and copied from the source video cassettes (DVC) from surveillance conducted on July 5, 2007 and August 15-16, 2007, Dr. Seres reported Employee’s level of functioning depicted in the video “remarkably greater” than he admitted or demonstrated to any health professional documented in his medical records.  Dr. Seres believed the information Mr. Cornelison provided during the June 24, 2008 evaluation was in “direct opposition” to the material documented in the DVD.  He diagnosed an exaggerated pain syndrome, not supported by physical findings and invalidated by the surveillance evidence.  Among other things, Dr. Seres opined Mr. Cornelison has the ability to work on a full-time basis doing “fairly heavy” activities.  (Id.).

6) On March 4, 2009, responding to a letter from Employer’s representative which included for his viewing surveillance video taken on September 15-16, 2008, Dr. Seres concluded he had never seen a more “remarkable discrepancy” between the severe disability Employee demonstrated when he was seen by Dr. Seres, and the “remarkably normal behavior” and “physical abilities” seen on the sub rosa surveillance video.  Dr. Seres described portions of the DVDs he believed highlighted Employee’s physical capabilities.  At Employer’s request Dr. Seres also reviewed various job descriptions including Apartment House Manager, Hotel Clerk, and Operating Engineer, and opined Mr. Cornelison capable of returning to work in any of the three jobs described “without restriction,” and on “a full-time basis.”  (EME Report, Dr. Seres, March 4, 2009).

7) On April 16, 2009, relying on Dr. Seres’ reporting, Employer filed a petition to terminate benefits on the ground new evidence shows Employee is no longer permanently and totally disabled. (Petition to Terminate, April 15, 2009). Substantively, Employer’s petition was one for modification of Cornelison II, which found Employee entitled to benefits for permanent total disability. The petition was accepted for filing.  (AWCB computer database, Judicial screen).  On two subsequent occasions Employer has amended its petition to terminate benefits to conform with regulatory requirements.  (First Amended Petition to Terminate Benefits, September 6, 2012; Second Amended Petition to Terminate Benefits, March 11, 2013).  Employee opposes and filed a petition to dismiss Employer’s petition to terminate benefits.  These dispositive petitions have not been scheduled for hearing and are not considered here.  The proceedings undertaken on December 18, and 20, 2012, and February 26, 2013, concern matters preliminary to any hearing on the parties’ dispositive petitions.

8) On or about April 28, 2009, Employer filed Dr. Seres’ June 24, 2008 and March 4, 2009 reports on a medical summary.  (Medical Summary, dated April 28, 2009).

9) On May 11, 2009, Employee was seen by treating physician Leon Chandler, M.D., for a six months medication review.  Dr. Chandler noted Employee remains on the same level of MS Contin, 200 mg. three times per day, since September 2004, and has been able to function at a reasonable level, though has not been able to go back to work due to pain.  Dr. Chandler noted Employee was still complaining of axial back pain with intermittent radicular pain into the right leg, but “relatively well controlled” on medications.  Dr. Chandler noted Employee still has days when he has to sleep and stay in bed for a day or so because of his activity levels.  Dr. Chandler commented in his chart note having been provided with Dr. Seres’ reports, and interested in viewing the surveillance video Dr. Seres reviewed reportedly reflecting Employee “able to function at a relatively high rate, being able to drive a tractor.”  Dr. Chandler opined that if the video reflected what Dr. Seres described them as depicting “that would indicate that the medication level that he has been on for some length of time has given him some ability to be able to function at a more reasonable level than without medications.”  Dr. Chandler reiterated his recommendation for an epidural stimulator trial, and if successful, attempt to reduce oral narcotic therapy.  (Dr. Chandler note, May 11, 2009).  In a separate letter to the adjuster on May 12, 2009, Dr. Chandler opined Employee would do very poorly if taken off his medications, recommended an epidural stimulator trial before attempting to reduce Employee’s narcotic medications, and requested the surveillance video provided to Dr. Seres be provided for him to evaluate, stating “these are always subjective things.”  (Letter to Samantha Flanagan, May 12, 2009).  

10) On June 12, 2009, Employer filed a petition for an SIME to be conducted by Neil Pitzer, M.D., who conducted an SIME in 2002.  Employee opposed the petition. Cornelison IV determined this petition would be heard with other pending petitions before the parties’ competing dispositive petitions were set for hearing.  (Petition for SIME, Opposition, see e.g. Prehearing Conference Summary, July 20, 2009; Cornelison IV).

11) On October 12, 2009, Employer noticed depositions of investigators Dennis Johnson, Scott Coronado and Wayne Willot of NIA, to be held November 2, 3, and 4, 2009.  Employee did not attend the depositions.  On the record at each deposition Employer noted Employee’s absence and Employer’s willingness to allow Employee’s counsel, once retained, to cross-examine the witnesses at a later time.  The content of these depositions, considered in the context of issues pertaining to admissibility of the surveillance videos, is examined below. (Deposition transcripts of Dennis Johnson, Scott Coronado, Wayne Willot).
12) On November 20, 2009, the Law Office of Richard Harren entered an appearance on Employee’s behalf.  (Entry of Appearance).  On January 6, 2010, Mr. Harren petitioned to continue a January 13, 2010 hearing on pending petitions, stating he had recently retained a video production expert to review the surveillance video, and the expert needed additional time to complete his review.  The hearing was continued.  (Petition to Continue; Order).

13) On August 25, 2010, Employee filed a Request for Cross-Examination of Dr. Seres.  (Request for Cross-Examination).

14) On October 21, 2010, Employee filed a Petition to Quash Dr. Seres’ June 24, 2008 and March 4, 2009 EME Reports.  Employer opposed. (Petition to Quash, October 21, 2010; Answer, October 29, 2010).

15) On February 3, 2011, a prehearing conference was conducted to address Employee’s Petition to Quash Dr. Seres’ EME reports.  The board designee held that the reasons Employee proffered for striking the reports went to the weight to be accorded the reports, not their admissibility, and denied Employee’s petition to exclude them from the record.  The designee noted that while he was denying Employee’s petition to quash, he was not making any ruling on whether the reports will ultimately be admitted at hearing.  That determination, he explained, rested with the hearing chair, and would depend on the context and purpose for which the reports were offered.  Recognizing Employee was likely to disagree with his decision, the designee scheduled a hearing on the expected appeal for May 11, 2011.  The sole issue for hearing was whether the designee abused his discretion by denying Employee’s October 21, 2010 petition to quash Dr. Seres’ EME reports.  This hearing would later be cancelled when Employee advised that Mr. Harren was no longer representing him and he did not wish to proceed without counsel.  Cornelison IV ordered this petition heard with other pending petitions prior to a hearing on the parties’ competing dispositive petitions.  (Prehearing Conference Summary, February 3, 2011; Prehearing Conference Summary, May 5, 2011; Cornelison IV).
16) On March 9, 2011, Employer filed a petition asking the Board to address the admissibility and use of the surveillance video.  Cornelison IV further ordered this petition heard with other pending petitions before the parties’ dispositive petitions were heard.  (Petition, March 9, 2011; Request for Conference, ARH, March 9, 2011; Request for Conference, May 20, 2011; Cornelison IV).

17) In a pleading filed in April, 2011 by Griffin & Smith (G & S), former attorneys for Employer, G & S stated Employer intended to produce Dr. Seres, for either deposition prior to, or as a witness at hearing on Employer’s petition to terminate benefits, which would provide Employee an opportunity to cross-examine Dr. Seres.  (Pleading, April, 2011; Employer’s Hearing Brief, December 10, 2013, at 20-21).  

18) On January 19, 2012, Attorney Dennis Principe entered his appearance on Employee’s behalf.  (Entry of Appearance).

19) On April 13, 2012, Employee filed a petition to dismiss Employer’s April 15, 2009 petition to terminate benefits, and sought a decision on the petition on the written record.  (Petition to Dismiss).  On May 2, 2012, Employer answered and opposed both the petition and its consideration on the record alone. (Petition to Dismiss, April 13, 2012; Employer Answer, May 2, 2012).
20) On May 9, 2012, Mr. Principe withdrew as counsel for Employee. (Withdrawal of Counsel).

21) On July 19, 2012, a prehearing conference convened to address all pending matters.  The designee determined an oral hearing would first be scheduled to address the pending procedural matters before the parties’ dispositive petitions would be heard.  The designee set the procedural petitions for hearing on December 18, and 20, 2012.  Anticipating an appeal of this decision, the designee scheduled the appeal for a hearing which took place on September 6, 2012.  (Employee petition, July 30, 2021; Employee ARH, July 31, 2012; Answer, August 17, 2012).
22) On September 21, 2012, Employer filed a Notice of Intent to Rely containing an SIME Form, Form 07-6147, dated September 20, 2012.  The SIME form identified purported disputes between Dr. Seres and treating physician Dr. Chandler concerning treatment and functional capacity, and the medical records Employer contends reflect a dispute between the physicians:  Dr. Seres’ 2008 and 2009 reports, and Dr. Chandler’s May 11, 2009 chart note and May 12, 2009 letter.    (Notice of Intent to Rely, September 21, 2012).  Employee’s July 1, 2009 opposition to Employer’s June 12, 2009 Petition for SIME was based in part on Employer’s failure to file Form 07—6147 with its petition.  (Employer Petition for SIME, June 12, 2009; Opposition, July 1, 2009).
23) On October 10, 2012, Cornelison IV issued, affirming the board designee’s order setting the parties’ 2009, 2010 and 2011 petitions on procedural matters for hearing on December 18 and 20, 2012, before scheduling for hearing the parties’ respective dispositive petitions.  (Cornelison IV).
24) On October 23, 2012, Employee filed a pleading with the Board titled:  “Employee’s Request For a Stay to Respond/Object to Employer’s Amended Petition [to terminate benefits] and Employer’s Intent to Rely [containing the SIME form], and, Request to Stay all Discovery and Hearings Pending the Appeals Commission’s Decision on the Employee’s Upcoming Petition for Review.”  Employer opposed.  (Employee’s Request for Stays, October 23, 2012; Answer).
25) Neither party filed a request for conference or affidavit of readiness for hearing on Employee’s October 23, 2012 pleading, and thus no prehearing conference or hearing on the issues raised in Employee’s pleading was scheduled.  (Record).
26)  On October 26, 2012, Employee sought and received an extension of time to file a petition for review of Cornelison IV from the Commission.  The motion was granted.  The petition for review was ultimately filed on November 6, 2012.  Employer responded on November 28, 2012.  (Order Granting Extension of Time to file Petition for Review, October 26, 2012; Commission Clerk’s Docket Notice, November 13, 2012; Employer Opposition to Petition for Review, November 28, 2012).  
27) On December 17, 2012, Employee filed a pleading with the Board styled “Employee’s Response to Employer’s Refusal to Make Dr. Seres Available at the Upcoming December Hearing [based on Employer’s omission of Dr. Seres from its Witness List] AND EXPEDITED REQUEST to Order Employer to Produce Dr. Seres on the First Day of the Upcoming Hearing.”  Employer answered.  (Employee’s Response, Expedited Request, December 17, 2012; Answer).  This was addressed as a preliminary matter at the start of the hearing on December 18, 2012 and taken under advisement. Employee ultimately withdrew his request Dr. Seres be produced to testify at the procedural hearing.  (Employee’s 12/17/12 pleading; Prehearing Conference Summary, February 19, 2013).   

28) Also considered at the start of the December 18, 2012 hearing was Employee’s October 23, 2012 request to stay or continue the hearing, and to stay further discovery pending the Commission’s decision on Employee’s Petition for Review.  The petition was denied.  (Record).  
29) In support of its March 9, 2011 petition concerning the admissibility of the surveillance videos, Employer called Christie Niemann and Charles Hewitt as witnesses.  (Record).
30) Christie Niemann is a certified paralegal assistant employed by the law firm G & S, previously counsel of record for Employer in this case.  Ms. Niemann testified she authored two letters to Dr. Seres, in 2008 and 2009, soliciting his opinions on Employee’s disabilities in light of the surveillance reports and video she enclosed.  Ms. Niemann testified with certainty she provided Dr. Seres with DVD recordings identified as 19B, 19D and 19E (bearing the “Professional Legal Copy” logo) edited and copied from the original source video obtained by NIA, but was uncertain whether she also provided him the DVD labeled 19C.  (Niemann; Record).
31) Charles Hewitt is an audio engineer and producer, with 10 years film editing, and 30 years film producing experience.  Consistent with a June 12, 2012 report he authored, Mr. Hewitt testified that at Employer’s request he went to the business premises of Northern Investigative Associates with copies of the original, non-condensed, DVD surveillance video supplied to him by G & S.  At NIA Mr. Hewitt obtained the original, unedited source cassette tapes (DVC), and transferred the DVDs supplied by G & S and the original source tapes onto Final Cut Pro video software.  He then lined up both content streams in a split screen format and viewed all “15 plus hours” of the material to insure the contents were a match.  He concluded that with two exceptions the DVDs constituted an accurate duplicate of the video content from the original DVC source material.  One exception was the omission of 45 seconds of video recording from DVC tape 17.  Mr. Hewitt played the 45 seconds omitted from the DVD on a flat screen for those present to view.  The 45 seconds contained in the original source video, but omitted from the DVD, consist of a view, through trees, of the front of Employee’s garage or warehouse.  The scene is static, with no person nor any activity visible the entire 45 seconds.  The second discrepancy Mr. Hewitt noted was the absence of audio on the DVDs which is present on some of the original DVC source material.  He noted run times of individual DVC tapes are within seconds or fractions of seconds of corresponding with the DVD content throughout the entire “15 plus hours,” with any slight discrepancies in run times attributable to tape drift and different machines used in the capture.  (Hewitt; Letter from Mirror Studios to Robert Griffin, June 12, 2012).
32) Dennis Johnson testified by videotaped deposition on November 2, 2009, April 8, 2010 and September 2, 2010.  Mr. Johnson owns NIA and employed the three investigators involved in surveilling Employee: Wayne Willott, Scott Coronado and Michael Rush.  Mr. Johnson explained his investigators utilize Canon cameras operating a mini digital video cassette format (DVC), and keep dictated field notes during surveillance.  Upon the investigators’ return to the office, the video footage is transferred from DVC to DVD format using Final Cut Pro software on a MacIntosh computer to create a master original source DVD from which duplicates can be made.  The original source DVCs and the original source DVDs are maintained in NIA’s evidence vault.  Using a copy of the original source DVDs Mr. Johnson then edits and condenses the footage to remove long periods of inactivity he refers to as “dead space.” The dictated field notes are transcribed by NIA’s office manager, Brenda, and are not maintained. The investigative report, including the condensed version of the original DVDs, are then forwarded to the client, in this case the insurance adjusting firm Broadspire.  Mr. Johnson testified the original DVC footage contains every “nanosecond” of surveillance obtained, as do the original footage DVDs.  He explained the standard protocol for his investigators is to leave the camera running when a subject is in view.  The investigator may be required to turn the camera off to move to another area for clearer observation, for instance, but the camera is never turned off to manipulate or edit out any material.   He testified the camera embeds the date and time stamps into the ribbon of the video, and they cannot be altered in the filming or uploading process. He noted his investigators are instructed not to include audio recording of the surveilled subject, and any audio that may be discerned on any of the footage would be that of the investigator.  He explained that still photos taken from frames displayed on a television screen when the DVD is replayed, and which appear to depict Employee in two places at the same time, occur where the hour and minutes but not seconds are displayed, and Employee either changed positions during the up to 59 seconds comprising the 60 seconds depicted, two different cameras were in use, or due to playback discrepancy when the DVD is stopped to shoot still pictures, where up to a four frame lag may occur between the frame and the date/time stamp, and not a recording error.  Due to clerical error, one DVC tape containing 22 minutes 32 seconds of original source video was originally misfiled and not produced until Mr. Johnson’s September 2, 2010 deposition.  It was then labeled Disc 9A, and provided to the parties.  Mr. Johnson’s deposition transcript only, not the videotape recording of the deposition, was filed.  (Johnson Deposition, Record)  
33) Wayne Willott, one of NIA’s videographers, testified by videotaped deposition on November 3, 2009. Mr. Willott testified he has been employed by NIA for approximately 10 years as a senior investigator, and has been employed continuously as an investigator since the late 1970s, approximately 35 years.  Mr. Willott was assigned to conduct “an activities check just to see what general activities [Employee] may be involved in at the time.”.  On June 20, 21, and 23, 2008, July 4, 5, 6, 7, 8, 10, 11, 14, 15, 16, and 17, 2008, August 22, 23, 24, 25, 26, 29, 30, September 13, 14, 15, 16 and 17, 2008, Mr. Willott conducted surveillance at Employee’s residence and other properties in the area believed to belong to Employee.  He wrote field notes of his investigative efforts on each of these dates, and provided them to Dennis Johnson who prepared the investigative report.  Mr. Willott testified that prior to his deposition testimony he looked through duplicates of the surveillance video he took, and reviewed them against the original footage.  He concluded the duplicate DVDs contained every second of the original video footage he took, and are true and accurate representations of what he saw.  He stated he attempted to videotape Employee every time he was visible, and when his view was obstructed he would try to reposition himself to continue the video surveillance, though may have stopped running the video when necessary to reposition himself.  Mr. Willott testified he did not edit out any frames from the video surveillance he conducted, and at no time did he intentionally cease shooting video when Employee was visible.  Mr. Willott’s deposition transcript only, not the videotape recording of the deposition, was filed.  (Willott Deposition, Record)  
34) Scott Coronado, another NIA videographer, testified by videotaped deposition on November 4, 2009.  Mr. Coronado testified he has been employed as an investigator by NIA for nearly seven years, and obtained on-the-job training from Dennis Johnson, NIA’s owner, and Wayne Willott.  He testified that in July, 2007, he was assigned “to surveil” Employee “and determine his activity level,” and began his activities on July 18, 2007.  He made field notes of his activities on all dates assigned.  On July 18, 2007, Mr. Coronado located Employee’s residence and a vehicle registered in his name, but did not locate Employee.  Efforts to locate Employee on July 19, 2007, July 24, 2007 and July 25, 2007, were similarly fruitless.  On July 26, 2007, Mr. Coronado’s last day assigned to this investigation, he located Employee at his residence in Wasilla, Alaska.  Mr. Coronado testified he did not edit out any frames from the video surveillance, every second of video he took was on the original source DVD he reviewed prior to his deposition, and was a true and accurate depiction of the activities he recorded.  He testified he did not intentionally “not shoot” video when Employee was visible.  Mr. Coronado’s deposition testimony does not describe what he viewed on July 26, 2007.  Mr. Coronado’s deposition transcript, not the videotape recording of the deposition, has been filed.   (Coronado deposition; Record)  
35) Michael Rush testified by non-videotaped deposition on December 3, 2012.  Mr. Rush testified he began his employment as an investigator with NIA in 2006, where he received on-the-job training for the position.  He conducted video surveillance in this case on July 5, 9, 10, and possibly the 18th, and August 15 and 16, 2007.  He testified that prior to the deposition he reviewed the video footage he took on the designated dates, which he believed contained all of the video footage he took. Mr. Rush testified that he will typically stop recording when a subject is no longer visible, or when visible, if unable to obtain a clear line of sight, his view is obstructed, or if he is attracting unwanted attention and needs to lower the camera.  On July 5, 2007, Mr. Rush recorded Employee driving his camper to a commercial recreational vehicle shop, unhooking his camper, and driving home.  Later the same day he saw a satellite TV truck arrive in Employee’s driveway, but did not begin video footage until he saw people on the roof of the home (Deposition at 16), though he states he viewed Employee climbing up the ladder and working around on the roof (Id. at 15).  Mr. Rush testified that on July 10, 2007, he observed and filmed Employee leave his home and drive to Lowe’s Home Improvement Store.  He followed Employee into the store without his camera, and observed him looking at supplies.  He later saw and filmed Employee loading supplies into his truck, then viewed him continue to Rim Heating & Cooling, though this was not filmed.  Mr. Rush testified he never intentionally avoided capturing on film behavior that might indicate Employee was in pain. (Id. at 26, 44).  On August 15, 2007, Mr. Rush observed Employee leaving his home and driving to the NAPA Auto Parts store, where he purchased items which he placed into the cab of his truck, and then drove to the Burkeshore Marina at Big Lake, Alaska.  Mr. Rush was videotaping from a tripod mounted camera in his vehicle parked 80-100 feet from Employee’s boat.  He testified he observed continuously from 9:10 a.m to 1:25 p.m. and filmed when Employee was in view.  He had to stop and change the tape several times during the surveillance.  He also stopped the tape to use the restroom, perhaps to adjust windshield wipers, and to move back and forth between battery and plug in camera operation.   He would also stop the tape when Employee was no longer in view.  During the surveillance he was also dictating his observations into a Dictaphone, which he then turned over to NIA, either to office manager Brenda, or to Dennis Johnson, who created the final report.  Mr. Rush testified he reviewed the August 15, 2007 video footage prior to the deposition and found it contained all of the footage he took on August 15, 2007.  He testified he never turned off the video when Employee was stretching his back and filmed whenever possible when Employee was in view. (Id. at 39, 42, 44).  He did turn off the video when Employee left the marina in the boat, and turned it back on when he observed the boat returning to the marina.  (Id. at 42).  Mr. Rush testified he also surveilled on July 9, 2007, and September 18, 2008, but no observations were made or video taken. (Id. at 44-46).  (Rush deposition).
36)  Judy Cornelison testified consistently with her October 14, 2010 affidavit and deposition testimony concerning perceived inaccuracies in the video surveillance, the investigative reports, and Dr. Seres’ description of the video surveillance and investigative reports.  Ms. Cornelison contests the accuracy and validity of the surveillance video and reports upon which Dr. Seres relied contending, among other concerns, the following errors and omissions: (1) dates and times in the reports do not correspond with the surveillance video digital date and time displays; (2) Dr. Seres misrepresents the contents of the investigative reports; (3) Dr. Seres misrepresents the length of video surveillance he reviewed; (4) Dr. Seres was given edited videotapes; (5) Dr. Seres was given incomplete videotapes; (6) Dr. Seres’ comments and opines on actions on videotape recordings that do not exist; (7) Dr. Seres’ opinions are exaggerated based on the limited videotape recordings viewed; (8) An additional 22 minutes of original videotape footage was discovered and produced after Dr. Seres’ reports were issued; (9) Still shots from the videos reflect Employee in two different places at the same time; (10) Large sections of time are missing from the videotapes; (11) The surveillance reports provided to Dr. Seres contain narrative of Employee’s actions when those actions are not reflected on any videotape; (12) Dr. Seres’ 2008 and 2009 reports are internally inconsistent when compared with his reports from 1999, 2001, and 2002; (13) Dr. Seres was provided irrelevant information solely for its prejudicial value, in order to elicit an unfavorable report. (14) The videotapes provided to Dr. Seres were edited, with pain behavior deleted or intentionally not filmed.  (15)  The video provided to Dr. Seres was edited with large portions deleted.  (16)  The original source DVCs contain audio not duplicated on the DVDs which reflect bias on the part of the videographer.  (17) The investigators’ dictated field notes from which Dennis Johnson prepared the investigative reports have not been produced and thus the investigative reports’ accuracy is questionable.  Ms. Cornelison supplemented her testimony with written data she compiled identifying omissions from the surveillance DVDs, discrepancies between the DVDs and investigative reports, still frame photos from the DVDs, and store receipts, in support of Employee’s position the video is not reliable.  (Judy Cornelison Affidavit, October 14, 2010; Judy Cornelison hearing and deposition testimony; Employee Hearing Exhibits 1-5; Experience, judgment, observation, facts of the case, and inferences drawn therefrom).

37) Floyd Cornelison testified briefly at the hearing, but consistently with his December, 2010 deposition testimony.  Significantly, for purposes of the instant petitions, and although unable to verify and thus disputing the dates and times, Mr. Cornelison admitted in his deposition testimony all of the video footage shown to him and depicting him is in fact him, and he was performing what he is shown doing on the video recordings. (Deposition transcript at 189).  He acknowledged he is the person in the July 5, 2007 video shown hooking a camper to a pickup truck (Id. at 142), and on the roof of his house, while a serviceman installs a satellite dish (Id. at 154 -156).  Mr. Cornelison testified footage of him ascending and descending the ladder was omitted, and would have reflected the great difficulty he had in doing so.  (Id. at 155).  Again, disputing the August 15, 2007 date on the video, Mr. Cornelison testified it is he in the passenger seat of his pickup truck in the August 15, 2007-dated video (Id. at 162), and in later video at the marina.  (Id. at 171, 183-184, 187-188).  Mr. Cornelison states his belief the videographer cut away when he was in full view during which he exhibited pain behavior, stretching, or took breaks.  With respect to video purportedly shot on September 15, 2007, Mr. Cornelison acknowledged it is he in the footage shown working with equipment on property containing his storage garage.  (Id. at 177, 185, 187, 214, 231, 236, 241-243, 246, 248-250, 252-256, 258, 264).  Mr. Cornelison’s deposition transcript, not the videotape recording of the deposition, has been filed.   (Floyd Cornelison deposition; Record)  
38) Ultimately, the parties reached an agreement with respect to the surveillance video which was read into the record on the third day of Mr. Cornelison’s deposition:  
Comes now the employee, Floyd Cornelison, and through his attorney of record, Richard L. Harren, and the employer and adjuster, Rappe Excavating, Inc., Broadspire, by and through their attorney of record, Robert L. Griffin, and hereby stipulate as follows: 

1.  Parties have a number of disputes regarding the video surveillance produced to the employee;
2. The parties do agree that it is the injured worker, Floyd D. Cornelison, who appears on Exhibits 19A, B, C, D and E, although the employee contends that certain surveillance images may have been edited out and not filmed, the parties do agree that the images of Mr. Cornelison that do appear have not been manipulated in any way that can be recognized by Mr. Cornelison. 

The employee reserves his right to assert that the accompanying date stamp, time stamp, speed of play or sequence of activities has been manipulated, or has not been properly authenticated.  


The employer reserves its right to establish through the videographers and editors that there has been no manipulation of this date stamp, time stamp, speed of play or sequence of activities.  (Deposition at 203-204, December 10, 2010).
39) On December 21, 2012, the Alaska Workers’ Compensation Appeals Commission denied Employee’s petition for review of Cornelison IV.  Employee petitioned the Alaska Supreme Court for review of the Commission’s decision. (Commission Order, December 21, 2012; Petition for Review).
40) On February 7, 2013, the Alaska Supreme Court denied Employee’s petition for review of the Commission’s decision denying his petition for review of Cornelison IV.   (Order, February 7, 2013).
PRINCIPLES OF LAW
AS 23.30.001.  Intent of the legislature and construction of chapter.  It is the intent of the legislature that

1) this chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this chapter;

2) workers’ compensation cases shall be decided on their merits except where otherwise provided by statute;

3)  this chapter may not be construed by the courts in favor of a party;

4) hearings in workers’ compensation cases shall be impartial and fair to all parties and that all parties shall be afforded due process and an opportunity to be heard and for their arguments and evidence to be fairly considered.

AS 23.30.005.  Alaska Workers’ Compensation Board.

. . .

(h) . . . Process and procedure under this chapter shall be as summary and simple as possible . . . .

AS 23.30.095.  Medical treatments, services, and examinations.

. . .

(e)  The employee shall, after an injury, at reasonable times during the continuance of the disability, if requested by the employer or when ordered by the board, submit to an examination by a physician or surgeon of the employer’s choice authorized to practice medicine under the laws of the jurisdiction in which the examination occurs, furnished and paid for by the employer. . .  

. . .

(h)  Upon the filing with the division by a party in interest of a claim or other pleading, all parties to the proceeding must immediately, or in any event within five days after service of the pleading, send to the division the original signed reports of all physicians relating to the proceedings that they may have in their possession or under their control, and copies of the reports shall be served by the party immediately on any adverse party.  There is a continuing duty on all parties to file and serve all the reports during the pendency of the proceeding. 
. . . 

(k) In the event of a medical dispute regarding determinations of causation, medical stability, ability to enter a reemployment plan, degree of impairment, functional capacity, the amount and efficacy of the continuance of or necessity of treatment, or compensability between the employee’s attending physician and the employer’s independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board.  The cost of an examination and medical report shall be paid by the employer. . . 

The purpose of an SIME is to have an independent expert provide an opinion to the Board about a contested issue.  Seybert v. Cominco Alaska Exploration, 182 P.3d 1079, 1097 (Alaska 2008).  The following, general criteria are typically considered when ordering an SIME, though the statute does not expressly so require: 
1)  Is there a medical dispute between Employee’s physician and Employer’s EME?

2)  Is the dispute “significant”?

3) Will an SIME physician’s opinion assist the Board in resolving the disputes?
An SIME is not intended to give the parties an additional medical opinion to bolster their position.  Bah v. Trident Seafoods Corp., AWCAC Decision No. 073 (February 27, 2008), at 4-5.  See also Deal v. Municipality of Anchorage (ATU), AWCB Decision No. 97-0165 at 3 (July 23, 1997).  See also, Schmidt v. Beeson Plumbing and Heating, AWCB Decision No. 91-0128 (May 2, 1991).  

AS 23.30.107. Release of Information.  (a) Upon written request, an employee shall provide written authority to the employer, carrier, rehabilitation specialist, or reemployment benefits administrator to obtain medical and rehabilitation information relative to the employee’s injury. The request must include notice of the employee’s right to file a petition for a protective order with the division and must be served by certified mail to the employee’s address on the notice of injury or by hand delivery to the employee. This subsection may not be construed to authorize an employer, carrier, rehabilitation specialist, or reemployment benefits administrator to request medical or other information that is not applicable to the employee’s injury.

Under AS 23.30.107(a), an employee must release all evidence “relative” to the injury.  Regarding the discovery process generally, the Alaska Supreme Court encourages "liberal and wide‑ranging discovery under the Rules of Civil Procedure." Schwab V. Hooper Electric, AWCB Decision No. 87‑0322 at 4, n.2 (December  11, 1987); citing United Services Automobile Association v. Werley, 526 P.2d 28, 31 (Alaska 1974); see also, Venables v. Alaska Builders Cache, AWCB Decision No. 94-0115 (May 12, 1994).  
AS 23.30.108.  Prehearings On Discovery Matters; Objections to Requests For Release of Information; Sanctions For Noncompliance.

. . . 

(c) . . . The board shall uphold the designee’s decision except when the board designee’s determination is an abuse of discretion.

An abuse of discretion occurs where a decision is arbitrary, capricious, manifestly unreasonable, or stems from an improper motive, or where a decision fails to apply controlling law or regulation, or to exercise sound legal discretion.  Manthey v. Collier 367 P.2d 884, 889 (Alaska 1962); Black’s Law Dictionary 25 (4th ed. 1968).  

Abuse of discretion may also be established where findings are not supported by substantial evidence in light of the record as a whole.  AS 44.62.570.   Substantial evidence is such relevant evidence as a reasonable person, viewing the record as a whole, might accept as adequate to support a conclusion.  Whether the quantum of evidence is substantial enough to support a conclusion is a question of law.  Lynden Transport v. Mauget, AWCAC  Dec. No. 154 at 8 (June 17, 2011); McGahuey v. Whitestone Logging, Inc., AWCAC Dec. No. 054 at 6 (August 28, 2007) (citing Land & Marine Rental Co. v. Rawls, 686 P.2d 1187, 1188-89 (Alaska 1984)). 

AS 23.30.110. Procedure on claims. (a) . . . the board may hear and determine all questions in respect to the claim.

. . .

(g)  An injured employee claiming or entitled to compensation shall submit to the physical examination by a duly qualified physician which the board may require.  The place or places shall be reasonably convenient for the employee . . . Proceedings shall be suspended and no compensation may be payable for a period during which the employee refuses to submit to examination. . . 

AS 23.30.125. Administrative review of compensation order.  (a) A compensation order becomes effective when filed with the office of the board as provided in AS 23.30.110, and, unless proceedings to reconsider, suspend, or set aside the order are instituted as provided in this chapter, the order becomes final on the 31st day after it is filed.

(b)  Notwithstanding other provisions of law, a decision or order of the board is subject to review by the commission as provided in this chapter.

(c) . . . The payment of the amounts required by an award may not be stayed pending a final decision in the proceeding unless, upon application for a stay, the commission . . . allows the stay of payment . . . continuing future periodic compensation payments may not be stayed without a showing by the appellant of irreparable damage and the existence of the probability of the merits of the appeal being decided adversely to the recipient of the compensation  payments . . . 

AS 23.30.135.  Procedure before the board.  (a) In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided by this chapter. The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties . . . 

The Board may base its decisions not only on direct testimony and other tangible evidence, but also on the Board’s “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.”  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533-534 (Alaska 1987).

An adjudicative body must base its decision on the law, whether cited by a party or not.  Barlow v. Thompson, 221 P.3d 998 (2009).

Procedures established in Alaska’s Administrative Procedures Act (APA) apply in proceedings before the Alaska Workers’ Compensation Board where procedures are not otherwise expressly provided in the Alaska Workers’ Compensation Act (Act).  AS 44.62.330(a)(12).  The Act does not expressly provide for stays of proceedings before it, but the APA does:

AS 44.62.520.  Effective date of decision; stay. (a) A decision becomes effective 30 days after it is delivered or mailed to the respondent unless

(1) a reconsideration is ordered within that time;

(2) the agency itself orders that the decision becomes effective sooner; or

(3) a stay of execution is granted for a particular purpose and not to postpone judicial review.

(b) A stay of execution may be included in the decision or, if not included in it, may be granted by the agency at any time before the decision becomes effective…

A stay is not a remedy available as of right.  Whether a stay will be granted is a question directed first to the original adjudicating body, which is more familiar with the case and better able to exercise the discretion needed to balance the equities on a request for stay.  Powell v. City of Anchorage, 536 P.2d 1228, 1229-1230 (Alaska 1975).  The criteria applied on a request for stay is much the same as it would be to grant a preliminary injunction:  (1) the likelihood that the petitioner will prevail on the merits of its appeal or petition for review; (2) irreparable injury to the petitioner unless the stay is granted; (3) no substantial harm to other interested persons, and (4) no harm to the public interest.  Id. at 1229, fn. 2.

            8 AAC 45.052.  Medical summary. . . .

. . .

(c)  . . .

(2) If a party served with an affidavit of readiness for hearing wants the opportunity to cross-examine the author of a medical report listed on the medical summaries filed as of the date of service of the affidavit of readiness for hearing, a request for cross-examination must be filed with the board, and served upon all parties, within 10 days after service of the affidavit of readiness for hearing.

. . .

(5) A request for cross-examination must specifically identify the document by date and author, generally describe the type of document, state the name of the person to be cross-examined, state a specific reason why cross-examination is requested, be timely filed under (2) of this subsection, and be served upon all parties.

(A)  If a request for cross-examination is not in accordance with this section, the party waives the right to request cross-examination regarding a medical report listed on the updated medical summary.

(B) If a party waived the right to request cross-examination of an author of a medical report listed on a medical summary that was filed in accordance with this section, at the hearing the party may present as the party’s witness the testimony of the author of a medical report listed on a medical summary filed under this section.

8 AAC 45.065. Prehearings.  (a) After a claim or petition has been filed, a party may file a written request for a prehearing, and the board or designee will schedule a prehearing. . . .  

8 AAC 45.070.  Hearings. . . .

. . . 

(b) . . . a hearing will not be scheduled unless a claim or petition has been filed, and an affidavit of readiness for hearing has been filed . . . 
8 AAC 45.074. Continuances and cancellations. . . .

. . . 

(b) Continuances or cancellations are not favored by the board and will not be routinely granted. A hearing may be continued or cancelled only for good cause and in accordance with this section. For purposes of this subsection, 

(1)  good cause exists only when 

(A) a material witness is unavailable on the scheduled date and the taking of the deposition of the witness is not feasible; 

(B) a party or representative of a party is unavailable because of an unintended and unavoidable court appearance; 

(C) a party, a representative of a party, or a material witness becomes ill or dies; 

(D) a party, a representative of a party, or a material witness becomes unexpectedly absent from the hearing venue and cannot participate telephonically; 

(E) the hearing was set under 8 AAC 45.160(d); 

(F) a second independent medical evaluation is required under AS 23.30.095(k); 

(G) the hearing was requested for a review of an administrator's decision under AS 23.30.041(d), the party requesting the hearing has not had adequate time to prepare for the hearing, and all parties waive the right to a hearing within 30 days; 

(H) the board is not able to complete the hearing on the scheduled hearing date due to the length of time required to hear the case or other cases scheduled on that same day, the lack of a quorum of the board, or malfunctioning of equipment required for recording the hearing or taking evidence; 

(I)  the parties have agreed to and scheduled mediation; 

(J)  the board determines that despite a party's due diligence in completing discovery before requesting a hearing and despite a party's good faith belief that the party was fully prepared for the hearing, evidence was obtained by the opposing party after the request for hearing was filed which is or will be offered at the hearing, and due process required the party requesting the hearing be given an opportunity to obtain rebuttal evidence; 

(K) the board determines at a scheduled hearing that, due to surprise, excusable neglect, or the board's inquiry at the hearing, additional evidence or arguments are necessary to complete the hearing; 

(L) an agreed settlement has been reached by the parties less than 14 days before a scheduled hearing, the agreed settlement has not been put into writing, signed by the parties, and filed with the board in accordance with 8 AAC 45.070(d)(1), the proposed settlement resolves all disputed issues set to be heard, and the parties appear at the scheduled hearing to state the terms of the settlement on the record; or 

(M) the board determines that despite a party's due diligence, irreparable harm may result from a failure to grant the requested continuance or cancel the hearing; 

. . . 

8  AAC 45.092.  Selection of an independent medical examiner.  

. . .

(g) If there exists a medical dispute under in AS 23.30.095(k),
. . .

(2) a party may petition the board to order an evaluation; the petition must be filed within 60 days after the party received the medical reports reflecting a dispute, or the party’s right to request an evaluation under AS 23.30.095(k) is waived;


(A) the completed petition must be filed timely together with a completed second independent medical form, available from the division, listing the dispute; and


(B) copies of the medical records reflecting the dispute;

. . .

8 AAC 45.112.  Witness list.  A witness list must indicate whether the witness will testify in person, by deposition, or telephonically, the witness’s address and phone number, and a brief description of the subject matter and substance of the witness’s expected testimony.  If a witness list is required under 8 AAC 45.065, the witness list must be filed with the board and served upon all parties . . . If a party directed at a prehearing to file a witness list fails to file a witness list . . .  in accordance with this section, the board will excluded the party’s witnesses from testifying at the hearing, except that the board will admit and consider

     (1)  the testimony of a party, and


      (2)  deposition testimony completed, though not necessarily transcribed, before the time for filing a witness list.

8 AAC 45.116.  Opening and closing argument.  Except when the board or its designee determines that unusual and extenuating circumstances exist, the amount of time at a hearing for a party’s opening and closing arguments, including a statement of the issues, will be a combined total of not more than 20 minutes.  

8 AAC 45.120. Evidence.

(a) Witnesses at a hearing shall testify under oath or affirmation. . . .

(b) The order in which evidence and argument is presented at the hearing will be in the discretion of the board, unless otherwise expressly provided by law. All proceedings must afford every party a reasonable opportunity for a fair hearing.

(c) Each party has the following rights at hearing:

(1) to call and examine witnesses; 

                        (2) to introduce exhibits; 

(3) to cross-examine opposing witnesses on any matter relevant to the issues even though the matter was not covered in the direct examination; 

(4) to impeach any witness regardless of which party first called the witness to testify; and; 

(5) to rebut contrary evidence.

. . .

(e) Technical rules relating to evidence and witnesses do not apply in board proceedings, except as provided in this chapter.  Any relevant evidence is admissible if it is the sort of evidence on which responsible persons are accustomed to rely in the conduct of serious affairs, regardless of the existence of any common law or statutory rule which might make improper the admission of such evidence over objection in civil actions.  Hearsay evidence may be used for the purpose of supplementing or explaining any direct evidence, but it is not sufficient in itself to support a finding of fact unless it would be admissible over objection in civil actions.  The rules of privilege apply to the same extent as in civil actions.  Irrelevant or unduly repetitious evidence may be excluded on those grounds.

(f) Any document . . . that is served upon the parties, accompanied by proof of service, and that is in the board’s possession 20 or more days before hearing, will, in the board’s discretion, be relied upon by the board in reaching a decision unless a written request for an opportunity to cross-examine the document’s author is filed with the board and served upon all parties at least 10 days before the hearing.  
The right to request cross-examination specified in this subsection does not apply to medical reports filed in accordance with 8 AAC 45.052; a cross-examination request for the author of a medical report must be made in accordance with 8 AAC 45.052.

(g) A request for cross-examination filed under (f) of this section must (1) specifically identify the document by date and author, and generally describe the type of document; and (2) state a specific reason why cross-examination is being requested.

. . .

(i) . . . if a document is received by the board less than 20 days before hearing, the board will rely upon that document only if the parties expressly waive the right to cross-examination . . . 

(j)  Subsections (f) – (i) apply only to objections based on hearsay, and do not limit the parties’ right to object to the introduction of document on other grounds.  

…

(m)  The board will not consider evidence or legal memoranda filed after the board closes the hearing record, unless the board, upon its motion, determines that the hearing was not completed and reopens the hearing record for additional evidence or legal memoranda.  The board will give the parties written notice of reopening the hearing record, will specify what additional documents are to be filed, and the deadline for filing the documents.

Relevant evidence is admissible.  Evidence is relevant if it has any tendency to make a question at issue in the case more or less likely.  Granus v. Fell, AWCB Decision No. 99-0016 (January 20, 1999) at 6, 8.

The central question in most workers’ compensation proceedings is the cause, nature, and/or extent of Employee’s injury.  In the typical case, medical records and doctors’ reports are the most relevant and probative evidence on these issues.  Granus v. Fells, AWCB Decision No. 99-0016 (January 20, 1999).
The Board’s record should be open to all evidence “relative” to a claim.  That is, all evidence relevant or necessary to the resolution of the claim.  This evidence is then winnowed in the adversarial process of cross-examination and weighing in a hearing before the Board.  Rockstad v. Chugach Eareckson Support Services, AWCB Decision No. 08-0028 (February 22, 2008) citing AS 23.30.135(a), AS 23.30.155(h).

The Alaska Workers' Compensation Appeals Commission in Guys with Tools v. Thurston, AWCAC Decision No. 062 (November 8, 2007), stressed the importance of the Board making its decisions based on a complete record: 
The exclusion of evidence, whether offered by the employee or the employer, does not serve the interest of the board in obtaining the best and most thorough record on which to base its decision . . . .
Proceedings before the board are to be “as summary and simple as possible.” AS 23.30.005(h). The board is not bound by “common law or statutory rules of evidence or by technical or formal rules of procedure.” AS 23.30.135(a). The fundamental rule is that “any relevant evidence is admissible.” 8 AAC 45.120(e). The result of an exclusionary rule is inherently contrary to the open access to all relevant information regarding the claimant's injury that the workers’ compensation statutes are designed to promote. . . 

The relevance and admissibility of surveillance video in particular has been addressed by both the Board and the Commission. The Board has long held surveillance videotapes and related reports are relevant to an employee’s physical capacities, and thus within the scope of discoverable evidence. Rockstad v. Chugach Eareckson Support Services, AWCB Decision No. 08-0028 (February 22, 2008)  

Addressing the admissibility of surveillance videos in Geister v. Kid’s Corps, Inc., AWCAC Decision No. 45 (June 6, 2007), the Commission likened surveillance videotapes to a witness’ observations.  In the case of surveillance videos, the observations would be those of the videographer.  Because videotapes are subject to manipulation, however, which can render the recording an inaccurate representation of a declarant’s conduct, the recording witness must lay a foundation for admission of the video.  Geister at 21.

Where the videographer testified credibly he made no alterations in the video recordings, and deleted only scenes in which the claimant was not visible, a sufficient foundation had been laid for admission of surveillance videos. Barker v. Fred Meyer Stores, Inc.  AWCB Decision No. 12-0062 (March 30, 2012).  

Because determining the weight to be accorded admissible evidence lies entirely within the Board’s province, sending surveillance videos to an SIME physician would constitute an abdication of the Board’s statutory duty.  The Board determines the probative value of videotape recordings in a proceeding, not doctors.  Aikens v. Browning Timer of Alaska, AWCB Decision No. 95-0310 (November 13, 1995).  

8 AAC 45.195.  Waiver of procedures.  A procedural requirement in this chapter may be waived or modified by order of the board if manifest injustice to a party would result from a strict application of the regulation.  However, a waiver may not be employed merely to excuse a party from failing to comply with the requirements of law or to permit a party to disregard the requirements of law.

8 AAC 57.073.  Petitions or cross-petitions for review of interlocutory or other non-final board decisions or orders.  (a) A party may petition or cross-petition the commission, as provided in 8 AAC 57.075, for review of an interlocutory or other non-final board decision or order that is no otherwise appealable under this chapter.

(b)  Review will be granted only if the policy that appeals be taken only from final decisions and orders is outweighed because


(1) postponement of review until appeal may be taken from a final decision or order will result in injustice because of impairment of a legal right, or because of unnecessary delay, expense, hardship, or other related factors;


(2) the decision or order involves an important question of law on which there is substantial ground for difference of opinion, and an immediate review of the decision or order may materially advance the ultimate resolution of the claim;


(3) the board has so far departed from the accepted and usual course of proceedings as to call for the commission’s review; or


(4) the issue is one that might otherwise evade review, and an immediate decision by the commission is needed for the guidance of the board.

Alaska Rules of Evidence.  Rule 401.  Definition of Relevant Evidence.  Relevant evidence means evidence having any tendency to make the existence of any fact that is of consequence to the determination of the action more probable or less probable than it would be without the evidence.

Alaska Rules of Evidence.  Rule 402.  Relevant Evidence Admissible – Exceptions – Irrelevant Evidence Inadmissible.  

All relevant evidence is admissible, except as otherwise provided by the Constitution of the United States or of this state, by enactments of the Alaska Legislature, by these rules, or by other rules adopted by the Alaska Supreme court.  Evidence which is not relevant is not admissible.

Alaska Rules of Evidence.  Rule 901.  Requirement of Authentication or Identification.

The requirement of authentication or identification as a condition precedent to admissibility is satisfied by evidence sufficient to support a finding that the matter in question is what its proponent claims . . . 

. . . 

(b) In any case in which real evidence of the kind described . . . , the court may require additional proof before deciding whether to admit or exclude evidence under Rule 403.

Alaska Rules of Evidence.  Rule 1003.  Admissibility of Duplicates.  

A duplicate is admissible to the same extent as an original unless (1) a genuine question is raised as to the authenticity of the original or (2) in the circumstances it would be unfair to admit the duplicate in lieu of the original.

ANALYSIS
1.
Should the December 18, 2012 and December 20, 2012 hearing dates be vacated, and the issues scheduled for hearing on those dates continued or stayed, as well as all discovery in the case stayed, pending a Commission decision on Employee’s Petition for Review of Cornelison IV?

As a preliminary matter, Employee contended the December 18 and 20, 2012 hearing dates should be vacated and the hearing date continued or stayed, and all discovery proceedings  stayed pending a Commission decision on Employee’s Petition for Review of Cornelison IV.  The request was denied.  The basis for the oral order is memorialized here.

Under the Alaska Workers’ Compensation Act (Act), continuances are disfavored and may only be granted for good cause in very specific and limited circumstances.  8 AAC 45.074(b).  This precept conforms with and advances the intent of the Act that proceedings in workers’ compensation cases ensure the quick, efficient, fair, and predicable delivery of indemnity and medical benefits to injured workers at a reasonable cost to employers, and that process and procedure be as summary and simple as possible.  AS 23.30.001(1); AS 23.30.005(h).  Employee’s reason for requesting the hearing be continued: that he petitioned the Commission for review of the decision setting the December 18, 2012 hearing date, does not constitute good cause under the Act to continue a properly scheduled  hearing. 8 AAC 45.074(b).  

Nor is a “stay” of all Board proceedings, as Employee styled his request, a recognized remedy under the Act.  Other than a request to the Commission to stay execution of a final compensation order, the Act contains no express provision for staying Board proceedings.  AS 23.30.125.  Employee’s action before the Commission was a petition for review of an interlocutory Board order setting a matter for hearing, not a request to review a final compensation order.  

However, while the Act does not expressly provide for a stay of proceedings before the Board, procedures established by Alaska’s Administrative Procedures Act (APA) may be applied in Board proceedings where not expressly provided in the Act.  AS 44.62.330(a)(12).  Stays of proceedings in administrative matters are addressed at AS 44.62.520, and permit an agency to stay its own decision and order at any time before the decision becomes effective.  Decisions and orders in workers’ compensation cases, and in administrative agency decisions generally, become final or effective, respectively, 30 days after issuance. AS 23.30.125(a); 
AS 44.62.520(b).  Cornelison IV was issued on October 10, 2012.  Employee’s request for stay of Board proceedings was filed on October 23, 2012.  Expedited review was not requested.  No affidavit of readiness for hearing nor request for conference was filed.  (8 AAC 45.065(a); 
8 AAC 45.070(b)).  Cornelison IV became final on November 9, 2012.  The request for stay did not come before the Board for consideration until December 18, 2012, outside the jurisdictional timeframe within which the Board, under AS 44.62.520, may have considered the request.  

Nevertheless, had the matter come to the Board timely, the request for stay would have been denied on its merits, as it was on the record on December 18, 2012.  A stay is not a remedy available as of right.  Whether a stay will be granted is a question directed first to the original adjudicating body, which is more familiar with the case and better able to exercise the discretion needed to balance the equities on a request for stay.  Powell v. City of Anchorage, 536 P.2d 1228, 1229-1230 (Alaska 1975).  The criteria applied to a request for stay are much the same as for a preliminary injunction:  (1) the likelihood the petitioner will prevail on the merits of its appeal or petition for review; (2) irreparable injury to the petitioner unless the stay is granted; (3) no substantial harm to other interested persons, and (4) no harm to the public interest.  Id. at 1229, fn. 2.   Employee here failed to meet the necessary criteria for a stay of Board proceedings.  

First, it was unlikely Employee would prevail on its petition for review of Cornelison IV, which upheld a board designee’s decision to set preliminary matters for hearing before dispositive matters.  Identifying issues for hearing and setting hearing dates are duties specifically assigned by law to and within the sound discretion of the board designee.  Board review of designee decisions is limited to examining the designee’s action for an abuse of discretion.  
AS 23.30.108(c); 8 AAC 45.065(a), (e).  There was simply no evidence the designee acted arbitrarily or capriciously, or failed to follow controlling law when he set the procedural petitions for hearing, and thus no evidence he abused his discretion.
In addition, the Commission’s own regulations allow consideration of petitions for review of non-final orders only in very circumscribed situations, where the established policy that appeals be taken only from final decisions is outweighed because (1) postponement of review until appeal may be taken from a final decision or order will result in injustice because of impairment of a legal right, or because of unnecessary delay, expense, hardship, or other related factors; (2) the decision or order involves an important question of law on which there is substantial ground for difference of opinion, and an immediate review of the decision or order may materially advance the ultimate resolution of the claim; (3) the board has so far departed from the accepted and usual course of proceedings as to call for the commission’s review; or (4) the issue is one that might otherwise evade review, and an immediate decision by the Commission is needed to guide the board.  (8 AAC 57.073).  The facts here clearly did not meet the Commission’s strict criteria for accepting a petition for review.  

Second, Employee cited no cognizable or irreparable harm to himself, any interested persons or the public interest if the stay were not granted, nor can the Board conjure any such harm by the Board proceeding on numerous non-dispositive petitions filed by both parties years ago.  

Finally, on December 21, 2012, and February 7, 2013, the Commission and the Supreme Court, respectively, denied Employee’s petition for review, thereby affirming the Board’s oral decision Employee was unlikely to prevail on his petition for review, and its order denying the request for stay.  

2. Did the board designee abuse his discretion at the February 3, 2011 prehearing conference when he refused to exclude Dr. Seres’ 2008 and 2009 reports?

The Board’s review of a designee’s action is limited to whether the designee abused his or her discretion.  An abuse of discretion occurs where a decision is arbitrary, capricious, manifestly unreasonable, stems from an improper motive, or where a decision fails to apply controlling law or regulation, or to exercise sound legal discretion.  

Employee contends Dr. Seres’ reports lack a proper foundation in that they are based on manipulated or altered video surveillance.  The designee ruled that the reasons Employee proffered for quashing the reports go to the weight the reports are accorded at a hearing on the merits, not on their admissibility, and denied Employee’s petition to quash, or exclude them from the record.
The law requires parties to promptly file with the Board reports of all physicians “relating to” proceedings before the Board.  AS 23.30.095(h).  Any relevant evidence is admissible if it has any tendency to make a question at issue in the case more or less likely.  Granus v. Fell, AWCB Decision No. 99-0016 (January 20, 1999) at 6, 8; 8 AAC 45.120(e); Alaska Evidence Rule 401.  The central question in most workers’ compensation cases is the cause, nature, and/or extent of an employee’s injury, and in the typical case, medical records and doctors’ reports are the most relevant and probative evidence on these issues.  Granus.     Here the underlying issue is whether Employee remains permanently and totally disabled from his 1996 work injury.  Dr. Seres’ reports are relevant to that inquiry.  They are not inadmissible because Employee disagrees with Dr. Seres’ conclusions.  Dr. Seres’ reports will be examined in the context of the entirety of evidence presented at a hearing on the merits of the dispositive petitions once those are scheduled for hearing.  The totality of evidence will then be winnowed in the adversarial process of cross-examination and weighing at hearing.  Rockstad v. Chugach Eareckson Support Services, AWCB Decision No. 08-0028 (February 22, 2008) citing AS 23.30.135(a), 
AS 23.30.155(h).  If the videos or investigative reports on which Dr. Seres relied are found faulty for any reason, and as noted in Findings of Fact 36 and 37, Employee has advanced numerous examples of potential errors and omissions, little or no weight may be placed on Dr. Seres’ opinions.  That his reports may be based on erroneous information, however, is not reason to exclude otherwise relevant admissible evidence.  

The board designee’s decision to deny Employee’s petition to quash Dr. Seres’ EME reports  was neither arbitrary, capricious, manifestly unreasonable, nor stemmed from an improper motive.  The designee exercised sound legal discretion, applied controlling law, and his decision will not be reversed.   

3. Should Employee be permitted to cross-examine Dr. Seres?  

Employer contends Employee’s Request to Cross-Examine Dr. Seres’ was untimely under 8 AAC 45.052, and he thereby waived his right to cross-examine Dr. Seres.    Employer filed Dr. Seres’ June 24, 2008 and April 16, 2009 reports on a medical summary on April 28, 2009.  Employer filed an affidavit of readiness for hearing on its underlying petition to terminate benefits on September 24, 2009.  Where a party served with an affidavit of readiness for hearing wishes to cross-examine the author of a medical report listed on a medical summary previously served and filed, it must do so within 10 days after service of the affidavit of readiness for hearing.  8 AAC 45.052(c)(2).  Once Employee was served with Employer’s affidavit of readiness for hearing on September 24, 2009, Employee had 10 days within which to file his request to cross-examine Dr. Seres.  Employee’s request to cross-examine Dr. Seres was not filed until August 25, 2010, almost a year later.  

At the time Employer filed Dr. Seres’ reports and its affidavit of service, Employee was without counsel.  Self-represented litigants are accorded leeway in their compliance with procedural requirements. Lima-Lozano v. Icicle Seafoods, AWCB Decision No. 12-045, (March 7, 2012);  Mow v. Peter Pan Seafoods, Inc., AWCB Decision No. 11-051, (April 22, 2011).  The Act charges the Board with conducting its hearings in the manner by which it may best ascertain the rights of the parties.  AS 23.30.135.   It requires all workers’ compensation cases be decided on their merits except where otherwise provided by statute, that all parties be afforded due process and an opportunity to be heard, and for their arguments and evidence to be fairly considered.  
AS 23.30.001.  The regulations at 8 AAC 45.120(c)(3) accord parties the right to cross-examine witnesses at hearing, and due process compels it.  

The law permits the Board to waive a procedural requirement if manifest injustice to a party would result from strict application of a regulation.  8 AAC 45.195.   Because Dr. Seres’ opinions and reports form the foundation of Employer’s effort to terminate Employee’s continuing entitlement to indemnity benefits, a manifest injustice to Employee would result if he were forbidden to cross-examine Dr. Seres.   While a waiver may not be utilized to excuse a party from failing to comply with a procedural requirement, Employee did not disregard the law by failing to file a request for cross-examination.  Once he became aware of the prerequisites to cross-examining Dr. Seres, he filed the required form.  Employer has not alleged it suffered prejudice from Employee’s failure to timely file his request for cross-examination, nor is any found.  The prejudice Employee would suffer were he denied his right to cross-examine Employer’s primary witness, however, is considerable.

Finally, in a writing filed with the Board in April, 2011, Employer agreed to produce Dr. Seres for cross-examination at or before the hearing on the merits of its petition to terminate benefits, despite Employee’s late filing.  Under the circumstances, Employee will not be denied his right to cross-examine Dr. Seres because of a late-filed request for cross-examination. 

4.
Is the surveillance video admissible at a hearing on the petition to terminate benefits?

It is a “fundamental rule” that “any relevant evidence is admissible.”  Guys with Tools v. Thurston, AWCAC Decision No. 062 (November 8, 2007).  Evidence is relevant if it has any tendency to make a question at issue in a case more or less likely.  8 AAC 45.120(e); Granus.  Alaska Rules of Evidence, Rule 401. The central question in most workers’ compensation cases is the cause, nature, and/or extent of an employee’s injury.  

In this case, the primary issue is whether Employee remains permanently and totally disabled.  Thus any evidence having a tendency to make this issue more or less likely is relevant and admissible.  The Board has long held surveillance video and related reports are relevant to an employee’s physical capabilities. Rockstad v. Chugach Eareckson Support Services, AWCB Decision No. 08-0028 (February 22, 2008).   The Commission likened surveillance video to a witness’ observations.  In the case of surveillance videos, the observations are those of the videographer.  Geister.   

However, because video is subject to manipulation, which can render a recording an inaccurate representation of a subject’s conduct, the party proffering the video must lay a proper foundation for its admission.  Id. at 21.   The requirement of authentication and identification is satisfied by evidence sufficient to support a finding that the matter in question is what its proponent claims. Alaska Rules of Evidence, Rule 901.   Here, the surveillance video was authenticated by Employee through his deposition testimony that the videos does in fact depict him performing the actions shown, i.e., hooking a trailer to a truck, up on his roof, working on his boat, etc.  They were authenticated through the parties’ stipulation on the record of Employee’s deposition, stating:  

The parties do agree that it is the injured worker, Floyd D. Cornelison, who appears on Exhibits 19A, B, C, D and E, although the employee contends that certain surveillance images may have been edited out and not filmed, the parties do agree that the images of Mr. Cornelison that do appear have not been manipulated in any way that can be recognized by Mr. Cornelison. 
The surveillance videos were further authenticated by each of the videographers who testified the video they captured reflects the images they observed.  Where a videographer testifies he made no alterations in the video recordings, and deleted only scenes in which the claimant was not visible, a sufficient foundation had been laid for admission of surveillance videos. Barker v. Fred Meyer Stores, Inc.  AWCB Decision No. 12-0062 (March 30, 2012).

Here, Mr. Willott testified he did not edit out any frames from the video surveillance he conducted; he attempted to shoot video every time Employee was visible; and while he stopped recording when his view was blocked or when necessary to reposition himself, he never intentionally ceased shooting when Employee was visible.  

Mr. Coronado similarly testified he did not delete any frames from the video surveillance; every second of video he took was on the original source DVD he reviewed prior to his deposition, was a true and accurate depiction of the activities he recorded; and he never intentionally avoided shooting when Employee was in view.  

Mr. Rush testified he never turned off the video camera when Employee was exhibiting pain behavior such as stretching his back, and he films everything when a subject is in view and he is able to capture his activities on film. 

Dennis Johnson testified he transferred all of the original source video onto original source DVD and provided duplicate copies of the original source DVDs to the parties.  He further testified it is standard protocol within his firm, and he has so advised his investigators, that filming continues whenever possible when a subject is in view. 
Finally, Charles Hewitt testified credibly he compared the original, unedited source video cassette tapes with the duplicate DVDs supplied by G & S, using Final Cut Pro video software in a split screen format, and concluded that with two exceptions the DVDs constituted an accurate duplicate of the video content from the original DVC source material.  One exception was the omission of 45 seconds of video recording from DV tape 17, which showed no persons nor any activity the entire 45 seconds.  The second discrepancy noted was the absence of audio on the DVDs which is present at least to some extent, on some of the original DVC source material, but contained no audio of Employee.  
This extensive testimony supports the conclusion that the video reflects the actions of Employee. A sufficient foundation has been laid, and the surveillance video will be admitted into evidence.   The weight the video will be accorded in deciding Employer’s petition to terminate benefits, however, will depend on the entirety of the evidence elicited at hearing.

5.
Should an SIME be ordered with Dr. Pitzer?

The purpose of an SIME is to have an independent expert provide an opinion to the Board about a contested issue.  Seybert.  Among the criteria for ordering an SIME, the most significant is whether an SIME physician’s opinion will assist the Board in resolving disputes.  An SIME is not intended to give a party an additional medical opinion to bolster its position.  Bah.   

The Board is the sole arbiter of whether an SIME physician’s opinion will assist in its fact-finding and decision-making.  Employer’s petition to terminate Employee’s benefits is based primarily on Dr. Seres’ opinions, which were substantially informed by his reviewing the surveillance video and investigative reports.  Because the Board, not physicians, determines the weight and probative value of admissible evidence, another physician’s opinion based on the surveillance is unlikely to assist the Board in determining whether Employee remains permanently totally disabled.  The Board will view the surveillance video and investigative reports in conjunction with all of the evidence presented at hearing to determine what weight to accord the video surveillance evidence.  It will not abdicate that statutory duty to anyone.  An SIME will not assist the Board in its fact-finding in the instant case, and will not be ordered.     

6.
Should the surveillance video be sent to the SIME physician for review and consideration in rendering an opinion?

Because an SIME will not be ordered, this issue is moot.

CONCLUSIONS OF LAW
1.
 The December 18, 2012 and December 20, 2012 hearing dates will not be vacated, continued or stayed, nor will discovery in the case be stayed pending a Commission decision on Employee’s Petition for Review of Cornelison IV.  The oral order denying Employee’s request for stay was correct.

2.   The Board designee did not abuse his discretion when he refused to exclude Dr. Seres’ reports from the record.

3.    Employer will produce and Employee will be permitted to cross-examine Dr. Seres at either a deposition before hearing, or at the hearing on Employer’s petition to terminate benefits. 

4.   The surveillance video will be admitted at hearing.  
5.   An SIME will not be ordered.

6.
 As no SIME will be ordered, the surveillance video will not be sent to an SIME physician.

ORDER

1. The oral order denying Employee’s petition to vacate, continue or stay the December 18 and 20, 2012 hearing dates, and to stay discovery was correct.

2. Employee’s appeal of a February 3, 2011 board designee order refusing to quash Joel Seres, M.D.’s medical evaluation reports is DENIED. 

3. Employer’s petition to quash Employee’s Request for Cross-Examination of Dr. Seres is DENIED.  

4.   Employer’s petition to admit the surveillance video at hearing is GRANTED.

5.   Employer’s petition for an SIME is DENIED.  

6.  Employer’s petition to provide the surveillance video to the SIME physician for review and opinion is denied as moot.

Dated at Anchorage, Alaska this 30 day of May, 2013.
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A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.
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A party may seek review of an interlocutory or other non-final Board decision and order by filing a petition for review with the Alaska Workers’ Compensation Appeals Commission.  Unless a petition for reconsideration of a Board decision or order is timely filed with the Board under AS 44.62.540, a petition for review must be filed with the commission within 15 days after service of the Board’s decision and order.  If a petition for reconsideration is timely filed with the Board, a petition for review must be filed within 15 days after the Board serves the reconsideration decision, or within 15 days from date the petition for reconsideration is considered denied absent Board action, whichever is earlier.
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