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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	BRUCE BROWN, 

                                             Employee, 

                                                Applicant,

                                                   v. 

ASRC ENERGY SERVICES, INC.,

                                             Employer,

                                                    and 

ASRC Service Center,
                                             Adjuster,

                                                  Defendants.                       
	)

)
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)
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)
	INTERLOCUTORY

DECISION AND ORDER

AWCB Case No. 200820295
AWCB Decision No.  13-0062
Filed with AWCB Fairbanks, Alaska 

on May 30, 2013


ASRC Energy Services and ASRC Service Center’s (Employer) February 15, 2013 Petition to Strike Bruce Brown’s (Employee) February 6, 2013 Petition for Cross-Examination was heard on May 9, 2013, in Fairbanks, Alaska.  The hearing date was selected on March 20, 2013.  Robert Bredesen represented Employer.  Non-attorney representative Michael McLaughlin represented Employee.  The record closed at the hearing’s conclusion on May 9, 2013.

ISSUES

Employee contends the records filed on the July 5, 2012 medical summary are inadmissible hearsay and requests a board order requiring Employer to present the records’ authors for testimony at hearing or by deposition.  Alternatively, Employee contends even if the records are “technically admissible,” they are “incomplete and unreliable” and should be stricken.

Employer contends the records filed on the July 5, 2012 are admissible under the business records exception to the rule against hearsay and should be admitted without requiring Employer to produce the records’ authors for testimony at hearing.  

Should consideration of the records filed on the July 5, 2012 medical summary be contingent upon Employer producing their authors at hearing or deposition for cross-examination?

FINDINGS OF FACT

The following findings of fact and factual conclusions are established by a preponderance of the evidence:

1) On December 25, 2008, Employee experienced breathing problems while working as a mechanic for Employer at Northstar Island and was medivaced to Anchorage for treatment.  Upon arrival at Providence Hospital, Employee was coughing up blood and was admitted and intubated.  (Report of Occupational Injury or Illness, undated).

2) On January 5, 2011, Employee filed a workers’ compensation claim seeking temporary total disability benefits from December 25, 2008 through “about April 09,” permanent partial impairment benefits, medical costs, transportation costs, compensation rate adjustment, penalty, interest, a finding of unfair or frivolous controversion, and attorney’s fees and costs.  Employee indicated on his claim form he was diagnosed with “E. Coli and Influenza A” and suffered respiratory failure and septic shock.  He was in a coma for approximately 3-4 weeks and hospitalized for four months.  (Claim, December 20, 2010).

3) On January 25, 6011, Employer filed an Answer and Controversion Notice based on a lack of medical evidence linking Employee’s illness to his work for Employer.  (Answer and Controversion Notice, January 25, 2011).

4) On July 10, 2012, Employer filed a medical summary consisting of Transcare Medical Services chart notes dated December 25, 2008 and Providence Alaska Medical Center hospital records dated December 25, 2008 through January 21, 2009.  (Medical Summary, July 5, 2012).

5)  On February 8, 2013, Employee filed a request for cross-examination of the records filed on the July 5, 2012 medical summary.  By way of explanation, Employee stated “findings inconclusive – new information raises substantial questions as to causation.”  (Request for Cross-Examination, February 6, 2013).
6) On February 19, 2013, Employer filed a petition to strike Employee’s February 6, 2013 request for cross-examination.  (Petition to Strike, February 15, 2013).
7) The chart notes and hospital records attached to the July 5, 2012 medical summary are records of acts, events, conditions, opinions, or diagnoses, made at or near the time by, or from information transmitted by, persons with knowledge of medical diagnosis and treatment, a regularly conducted business activity.  It is the regular practice of medical providers to make and keep such records.  (Experience, judgment, observations, and inferences drawn from all of the above).
8) Employee did not present any evidence at hearing demonstrating the records filed on the July 5, 2012 medical summary are unreliable.  (Record).
PRINCIPLES OF LAW

AS 23.30.001.  Intent of the legislature and construction of chapter.  It is the intent of the legislature that 

(1) This chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this 
chapter. . . . 

The board may base its decision not only on direct testimony, medical findings, and other tangible evidence, but also on the board’s “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.”  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533-534 (Alaska 1987).

8 AAC 45.052. Medical summary.

(a) A medical summary on form 07-6103, listing each medical report in the claimant's or petitioner's possession which is or may be relevant to the claim or petition, must be filed with a claim or petition. The claimant or petitioner shall serve a copy of the summary form, along with copies of the medical reports, upon all parties to the case and shall file the original summary form with the board. 

(b) The party receiving a medical summary and claim or petition shall file with the board an amended summary on form 07-6103 within the time allowed under AS 23.30.095 (h), listing all reports in the party’s possession which are or may be relevant to the claim and which are not listed on the claimant's or petitioner's medical summary form. In addition, the party shall serve the amended medical summary form, together with copies of the reports, upon all parties. 

(c) Except as provided in (f) of this section, a party filing an affidavit of readiness for hearing must attach an updated medical summary, on form 07-6103, if any new medical reports have been obtained since the last medical summary was filed. 

(1) If the party filing an affidavit of readiness for hearing wants the opportunity to cross-examine the author of a medical report listed on the medical summaries that have been filed, the party must file with the board, and serve upon all parties, a request for cross-examination, together with the affidavit of readiness for hearing and an updated medical summary and copies of the medical reports listed on the medical summary, if required under this section. 

(2) If a party served with an affidavit of readiness for hearing wants the opportunity to cross-examine the author of a medical report listed on the medical summaries filed as of the date of service of the affidavit of readiness for hearing, a request for cross-examination must be filed with the board, and served upon all parties, within 10 days after service of the affidavit of readiness for hearing. 

(3) After an affidavit of readiness for hearing has been filed, and until the claim is heard or otherwise resolved, 

(A) all updated medical summaries must be accompanied by a request for cross-examination if the party filing the updated medical summary wants the opportunity to cross-examine the author of a medical report listed on the updated medical summary; and 

(B) if a party served with an updated medical summary and copies of the medical reports listed on the medical summary wants the opportunity to cross-examine the author of a medical report listed on the updated medical summary, a request for cross-examination must be filed with the board and served upon all parties within 10 days after service of the updated medical summary. 

(4) If an updated medical summary is filed and served less than 20 days before a hearing, the board will rely upon a medical report listed in the updated medical summary only if the parties expressly waive the right to cross-examination, or if the board determines that the medical report listed on the updated summary is admissible under a hearsay exception of the Alaska Rules of Evidence. 

(5) A request for cross-examination must specifically identify the document by date and author, generally describe the type of document, state the name of the person to be cross-examined, state a specific reason why cross-examination is requested, be timely filed under (2) of this subsection, and be served upon all parties. 

(A) If a request for cross-examination is not in accordance with this section, the party waives the right to request cross-examination regarding a medical report listed on the updated medical summary. 

(B) If a party waived the right to request cross-examination of an author of a medical report listed on a medical summary that was filed in accordance with this section, at the hearing the party may present as the party’s witness the testimony of the author of a medical report listed on a medical summary filed under this section….

8 AAC 45.120. Evidence 
. . . 

(b) The order in which evidence and argument is presented at the hearing will be in the discretion of the board, unless otherwise expressly provided by law.  All proceedings must afford every party a reasonable opportunity for a fair hearing. 

(c) Each party has the following rights at hearing:

(1) to call and examine witnesses; 

(2) to introduce exhibits;

(3) to cross-examine opposing witnesses on any matter relevant to the issues even though the matter was not covered in the direct examination; 

(4) to impeach any witness regardless of which party first called the witness to testify; and 

(5) to rebut contrary evidence. 

(d) A party who does not testify in his own behalf may be called and examined by any party as if under cross-examination. 

(e) Technical rules relating to evidence and witnesses do not apply in board proceedings, except as provided in this chapter.  Any relevant evidence is admissible if it is the sort of evidence on which responsible persons are accustomed to rely in the conduct of serious affairs, regardless of the existence of any common law or statutory rule which might make improper the admission of such evidence over objection in civil actions.  Hearsay evidence may be used for the purpose of supplementing or explaining any direct evidence, but it is not sufficient in itself to support a finding of fact unless it would be admissible over objection in civil actions.  The rules of privilege apply to the same extent as in civil actions. Irrelevant or unduly repetitious evidence may be excluded on those grounds. 

(f) Any document . . . that is in the board’s possession 20 or more days before hearing, will, in the board’s discretion, be relied upon by the board in reaching a decision unless a written request for an opportunity to cross-examine the document’s author is filed with the board and served upon all parties at least 10 days before the hearing.  The right to request cross-examination specified in this subsection does not apply to medical reports filed in accordance with 8 AAC 45.052; a cross-examination request for the author of a medical report must be made in accordance with 8 AAC 45.052. 

(g) A request for cross-examination filed under (f) of this section must (1) specifically identify the document by date and author, and generally describe the type of document; and (2) state a specific reason why cross-examination is being requested. 

(h) If a request is filed in accordance with (f) of this section, an opportunity for cross-examination will be provided unless the request is withdrawn or the board determines that 

(1) under a hearsay exception of the Alaska Rules of Evidence, the document is admissible; 

(2) the document is not hearsay under the Alaska Rules of Evidence; or 

(3) the document is a report of an examination performed by a physician chosen by the board under AS 23.30.095(k) or AS 23.30.110(g). 

. . . 

8 AAC 45.900. Definitions. 

(a) In this chapter

…

(11) “Smallwood objection” means an objection to the introduction into evidence of written medical reports in place of direct testimony by a physician; see Commercial Union Insurance Companies v. Smallwood, 550 P.2d 1261 (Alaska 1976)….

Alaska Rule of Evidence 803. Hearsay Exceptions - Availability of Declarant Immaterial.

The following are not excluded by the hearsay rule, even though the declarant is available as a witness:

…

(6) Business Records. A memorandum, report, record, or data compilation, in any form, of acts, events, conditions, opinions, or diagnosis, made at or near the time by, or from information transmitted by, a person with knowledge acquired of a regularly conducted business activity, and if it was the regular practice of that business activity to make and keep the memorandum, report, record, or data compilation, all as shown by the testimony of the custodian or other qualified witness, unless the source of information or the method or circumstances of preparation indicate lack of trustworthiness. The term “business” as used in this paragraph includes business, institution, association, profession, occupation, and calling of every kind, whether or not conducted for profit.

The worker’s compensation system in Alaska favors the production of medical evidence in the form of written reports, and this preference serves a legitimate purpose.  Employers Commercial Union Insurance Group v. Schoen, 519 P.2d 819 (Alaska 1974).  However, “the statutory right to cross-examination is absolute and applicable to the Board.”  Id.  Requests for Cross-Examination are also known as “Smallwood objections.”  “‘Smallwood objection’ means an objection to the introduction into evidence of written medical reports in place of direct testimony by a physician; see Commercial Union Insurance Companies v. Smallwood, 550 P.2d 1261 (Alaska 1976).”  
8 AAC 45.900(11).  A party seeking to depose or examine the author of a report should bear the initial cost of the deposition or examination.  Frazier v. H.C. Price/Ciri Construction JV, 794 P.2d 103 (Alaska 1990).

A party who authorizes a medical report vouches for the credibility and competence of its physician.  Frazier.  Since medical records kept by hospitals and doctors are business records, they are hearsay exceptions and an opportunity to cross-examine the author the document’s author need not be given.  Geister v. Kid’s Corps, Inc., AWCAC Decision No. 045 (June 6, 2007).  However, letters written by a physician to a party to express an expert medical opinion are not admissible absent a requisite foundation for admission.  Id.  The cost of having a medical provider testify at hearing, or give a deposition, or answer interrogatories is a litigation cost for which an employee can seek reimbursement after prevailing on the claim’s merits.  Barrett v. Unocal, AWCB Decision No. 01-0142 (July 26, 2001).

ANALYSIS

Should consideration of the records filed on the July 5, 2012 medical summary be contingent upon Employer producing their authors at hearing or deposition for cross-examination?

Employee contends the chart notes and medical records filed on the July 5, 2012 medical summary may not be admitted into the record until Employer produces their authors for cross-examination at deposition or hearing.  Employee filed a petition for cross-examination of the chart notes and hospital records, and ordinarily Employer would be required to produce the records’ authors for cross-examination.  However, the law is well-settled on this issue.  Medical records kept by hospitals and doctors are business records, and as such are specific exceptions to the rule against hearsay.  The subject chart notes and hospital records are records of acts, events, conditions, opinions, or diagnoses, made at or near the time by, or from information transmitted by, persons with knowledge of medical diagnosis and treatment, a regularly conducted business activity.  It is the regular practice of medical providers to make and keep such records.  They are business records and are thus excluded from the cross-examination requirement outlined in 
8 AAC 45.120(h).

Employee contends the chart notes and hospital records are “incomplete” and “possibly inadmissible.”  Alaska statutes and case law favor developing an inclusive record for consideration in workers’ compensation claims.  When Employee’s claim is heard on its merits, all relevant evidence will be considered and the board will determine what weight, if any, to give the evidence.  Employee’s concerns about the incompleteness and unreliability of the medical records in the board’s file may be legitimate, but exclusion of the evidence is not the appropriate remedy.  The chart notes and hospital records documenting Employee’s diagnosis and treatment of the illness he claims is work related are relevant to his claim.  Employee presented no evidence they are unreliable. They are precisely the sort of evidence to be weighed and considered in resolving the disputes and ascertaining the rights of the parties in a workers’ compensation case.  Employee’s criticisms of the medical records should be used to winnow the evidence in the adversarial process of cross-examination and argument at the merits hearing on his claim.  If Employee is successful in obtaining benefits, he may recoup travel and other costs associated with taking medical provider’s testimony, either at hearing or at deposition, as litigation costs.  Barrett.  
Here, Employee essentially contends Employer should bear Employee’s discovery costs.  Employee is free to conduct whatever discovery he deems necessary at his own expense.  Thereafter, those costs may be reimbursed as litigation expenses if he prevails on the merits of his claim.

Employer will not be required to produce the authors of the chart notes and hospital records filed on the July 5, 2012 medical summary at deposition or hearing as a precondition to consideration of their reports.  The medical records attached to the July 5, 2012 medical summary are admissible.  Employer’s petition to strike Employee’s request for cross-examination will be granted.

CONCLUSIONS OF LAW

1) Consideration of the records filed on the July 5, 2012 medical summary will not be contingent upon Employer producing their authors at hearing or deposition for cross-examination.

2) The records filed on the July 5, 2012 medical summary are admissible.

ORDER

1) Employer’s February 15, 2013 Petition to Strike Employee’s February 6, 2013 Request for Cross-examination is GRANTED.

2) The medical records filed on the July 5, 2012 medical summary will remain in the record.


Dated in Fairbanks, Alaska on May 30, 2013.
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Designated Chair
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Krista Lord, Member
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Zebulon Woodman, Member

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

PETITION FOR REVIEW

A party may seek review of an interlocutory or other non-final Board decision and order by filing a petition for review with the Alaska Workers’ Compensation Appeals Commission.  Unless a petition for reconsideration of a Board decision or order is timely filed with the board under AS 44.62.540, a petition for review must be filed with the commission within 15 days after service of the board’s decision and order.  If a petition for reconsideration is timely filed with the board, a petition for review must be filed within 15 days after the board serves the reconsideration decision, or within 15 days from date the petition for reconsideration is considered denied absent Board action, whichever is earlier.

CERTIFICATION

I hereby certify the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of BRUCE BROWN, Employee/applicant v. ASRC ENERGY SERVICES, Employer; ASRC SERVICE CENTER, insurance adjuster/defendants; Case No. 200820295; dated and filed in the office of the Alaska Workers’ Compensation Board in Fairbanks, Alaska, on  May 30, 2013.
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