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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512

Juneau, Alaska 99811-5512

	FLOYD D. CORNELISON, 

                                                Employee, 

                                                Applicant

                                                 v. 

RAPPE EXCAVATING, INC.,

                                                Employer,

                                                 and 

TIG PREMIER INSURANCE CO.,

                                                Insurer,

                                                Defendants.
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)
	INTERLOCUTORY DECISION AND 

ORDER ON RECONSIDERATION

AWCB Case No.  199609785
AWCB Decision No.13-0068
Filed with AWCB Anchorage, Alaska 

on  June19, 2013.


The decision and order in this case, Floyd Cornelison v. Rappe Excavating, Inc., AWCB Decision No. 13-0060 (Cornelison V), was issued May 30, 2013.  Among the multitude of issues considered, Cornelison V denied Employer’s request for a second independent medical evaluation (SIME).  On June 14, 2013, Employer timely filed a petition for reconsideration of that portion of the decision and order.  

ISSUE

Employer contends reconsideration is appropriate because Cornelison V failed to appropriately consider and analyze disputes between Employee’s treating physician and Employer’s medical evaluator concerning Employee’s functionality and proposed medical treatment.   

Should Decision and Order No. 13-0060 be reconsidered? 

FINDINGS OF FACT
The following findings of fact and factual conclusions are established by a preponderance of the evidence:

1) The findings of fact in Decision and Order No. 13-0060 are incorporated herein.

2) Decision and Order No. 13-0060 was issued May 30, 2013.

3) Employer timely filed a petition for reconsideration of Decision No. 13-0060 on June 14, 2013.

PRINCIPLES OF LAW

The Alaska Administrative Procedure Act at AS 44.62.540 provides, in part:

(a) The agency may order a reconsideration of all or part of the case on its own motion or on petition of a party.  To be considered by the agency, a petition for reconsideration must be filed with the agency within 15 days after delivery or mailing of the decision.  The power to order a reconsideration expires 30 days after the delivery or mailing of a decision to the respondent.  If no action is taken on a petition within the time allowed for ordering reconsideration, the petition is considered denied.

(b) The case may be reconsidered by the agency on all the pertinent parts of the record and the additional evidence and argument that are permitted. . . .

AS 23.30.095.  Medical treatments, services, and examinations…(k) In the event of a medical dispute regarding determinations of causation, medical stability, ability to enter a reemployment plan, degree of impairment, functional capacity, the amount and efficacy of the continuance of or necessity of treatment, or compensability between the employee’s attending physician and the employer’s independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board.  The cost of an examination and medical report shall be paid by the employer.  The report of an independent medical examiner shall be furnished to the board and to the parties within 14 days after the examination is concluded.

The following, general criteria are typically considered when ordering an SIME, though are not required by statute:  

1)  Is there a medical dispute between Employee’s physician and Employer’s EME?

2)  Is the dispute “significant”?

3) Will an SIME physician’s opinion assist the board in resolving the disputes?
Digangi v. Northwest Airlines, AWCB Decision No. 10-0028 at 13 (February 9, 2010), citing Deal v. Municipality of Anchorage (ATU), AWCB Decision No. 97-0165 at 3 (July 23, 1997) and Schmidt v. Beeson Plumbing and Heating, AWCB Decision No. 91-0128 (May 2, 1991).

The purpose of an SIME is to have an independent expert provide an opinion to the board about a contested issue.  Seybert v. Cominco Alaska Exploration, 182 P.3d 1079, 1097 (Alaska 2008).

ANALYSIS

1. Should Decision and Order No. 13-0060 be reconsidered? 

Employer contends reconsideration is appropriate because Cornelison V failed to consider and analyze disputes between Employee’s treating physician and Employer’s medical evaluator concerning Employee’s functionality and proposed medical treatment, specifically a spinal cord stimulator trial. 

Using the established criteria, the Board did consider and analyze disputes between Employee’s treating physician and Employer’s medical evaluator with respect to Employee’s “functionality.” The Board held:

The purpose of an SIME is to have an independent expert provide an opinion to the Board about a contested issue.  Seybert.  Among the criteria for ordering an SIME, the most significant is whether an SIME physician’s opinion will assist the Board in resolving disputes.  An SIME is not intended to give a party an additional medical opinion to bolster its position.  Bah.   (underscore added).

The Board is the sole arbiter of whether an SIME physician’s opinion will assist in its fact-finding and decision-making.  Employer’s petition to terminate Employee’s benefits is based primarily on Dr. Seres’ opinions, which were substantially informed by his reviewing the surveillance video and investigative reports.  Because the Board, not physicians, determines the weight and probative value of admissible evidence, another physician’s opinion based on the surveillance is unlikely to assist the Board in determining whether Employee remains permanently totally disabled.  The Board will view the surveillance video and investigative reports in conjunction with all of the evidence presented at hearing to determine what weight to accord the video surveillance evidence.  It will not abdicate that statutory duty to anyone.  An SIME will not assist the Board in its fact-finding in the instant case, and will not be ordered.   Cornelison V at 37-38).

Accordingly, reconsideration on that issue will be denied.

However, Employer further contends the Board erred in its decision denying an SIME by failing to consider Dr. Seres’ opinion a spinal cord stimulator was not reasonable and necessary medical treatment, and Dr. Chandler’s recommendation Employee be permitted a spinal cord stimulator trial.  On June 8, 2009, Employer controverted a spinal cord stimulator based on Dr. Seres’ opinion.  On June 1, 2010 Employee filed a claim for the trial spinal cord stimulator recommended by Dr. Chandler, setting up a medical dispute for which an SIME may be appropriate.  

Employer is correct in its contention Cornelison V did not consider or analyze an apparent dispute concerning the spinal cord stimulator.  Cornelison V did not consider the spinal cord stimulator issue when it denied Employer’s petition for SIME because neither party discussed the spinal cord stimulator in their pleadings or argument.  Employer’s pleadings and argument in support of its petition for SIME focused entirely on its intent to present surveillance video to an SIME physician to address Employee’s “functionality,” not a potential medical dispute over a spinal cord stimulator trial.  (See Employer Hearing Brief, December 14, 2012, at 19-20).  Employee’s hearing brief did not address the SIME issue at all, believing it was unripe until a decision was made on whether or not Dr. Seres’ reports would be stricken.  (See Employee’s Brief, December 14, 2012, at 3).  

Accordingly, Employer’s petition for reconsideration on the issue of an SIME for a spinal cord stimulator trial will be granted.  Employee will be permitted to respond by filing a memorandum presenting its position with respect to an SIME on the trial spinal cord stimulator.  The matter will be decided on the written record.

CONCLUSION OF LAW

Only that portion of Decision and Order No. 13-0060 concerning Employer’s request for an SIME addressing the spinal cord stimulator will be reconsidered.

ORDER
1) Employer’s petition for reconsideration is denied in part and granted in part.   

2) No later than July 15, 2013, Employee may file a memorandum presenting its position with respect to obtaining an SIME on the spinal cord stimulator.

Dated at Anchorage, Alaska on June 19, 2013.
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