HEIDI N. KERSHAW v. SWAN EMPLOYER SERVICES

[image: image1.png]


ALASKA WORKERS' COMPENSATION BOARD


P.O. Box 115512
Juneau, Alaska 99811-5512

	HEIDI N. KERSHAW, 

                                               Employee, 

                                                  Applicant,
                                                v. 

SWAN EMPLOYER SERVICES,

                                               Employer,

                                                 and 

WAUSAU BUSINESS INSURANCE CO,

                                               Insurer,

                                                  Defendants.
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	INTERLOCUTORY

DECISION AND ORDER

AWCB Case No. 201110553
AWCB Decision No. 13-0069
Filed with AWCB Anchorage, Alaska 

on June 20, 2013


Swan Employment Service’s (Employer) April 4, 2013 petition to compel discovery, or in the alternative, to dismiss Heidi Kershaw’s (Employee) claim, was heard on June 18, 2013, in Anchorage, Alaska, a date selected on May 16, 2013.  Attorney Rebecca Holdiman-Miller appeared and represented Employer.  Employee appeared by telephone, represented herself and testified.  The parties stated they had settled the case and put terms on the record.  However, after the designated chair explained the rights Employee was waiving through settlement, Employee changed her mind and withdrew her agreement.  Employee also requested a second independent medical evaluation (SIME), which was not addressed.  The panel orally declined to continue the hearing and proceeded to hear Employer’s petition.  This decision examines the oral order to not reach the SIME issue and to proceed with the hearing.  The record closed at the hearing’s conclusion on June 18, 2013.

ISSUES
Employee and Employer agreed to settle the case, put terms on the record and requested a hearing continuance.  After the designated chair explained to Employee the rights she was waiving through the proposed settlement, Employee had misgivings, withdrew her agreement requested an SIME.  The panel declined to reach the SIME or continue the hearing.
1) Was the oral order declining to reach the SIME or continue the hearing correct?

Employer contends Employee consistently refused or failed to cooperate with discovery.  It contends Employee refused to provide answers to its first interrogatory and failed to respond to Employer’s second written production request.  Employer seeks an order compelling Employee to respond to its February 11, 2013 interrogatory and request for production.  

Employee contends she has no objection to providing the information Employer requested.  She contends she signed and returned everything Employer sent her, which required her signature and delivery.  She seeks an order denying Employer’s petition.

2) Should Employee be ordered to supplement her discovery responses?

Employer contends Employee willfully refused to provide discovery.  It seeks an order dismissing her claim as an appropriate sanction against Employee for her alleged recalcitrant behavior. 

Employee contends she has not been recalcitrant.  She seeks an order denying the dismissal request.  

3) Should Employee’s claim be dismissed?

FINDINGS OF FACT

The following facts and factual conclusions are established by a preponderance of the evidence:

1) On July 14, 2011, a “back pack” vacuum cleaner fell from a shelf and hit Employee while she was working for Employer (Report of Occupational Injury or Illness, July 15, 2011).

2) On April 6, 2012, Employee filed a claim requesting temporary total disability (TTD) from January 21, 2012, through “present,” unspecified medical costs, penalty, interest, and attorney’s fees and costs (claim, April 2, 2012).

3) On April 27, 2012, Employer answered Employee’s claim and denied all requested benefits with exception of reasonable and necessary medical costs.  Employer’s affirmative defenses included a statutory bar under AS 23.30.100; no medical evidence supported TTD; Employee was not entitled to medical benefits for her mental condition for lack of medical evidence; the last injurious exposure rule may apply; there may have been a superseding or intervening event; no penalty or interest was due as no benefits had been paid; and Employee’s prior representative was not a licensed attorney and was not entitled to attorney’s fees or costs (Answer, April 27, 2012).

4) On June 11, 2012, Employer through counsel took Employee’s deposition.  Among other things, Employer’s counsel questioned Employee about her employment since her July 14, 2011 work injury as of June 11, 2012 (Deposition of Heidi King Kershaw, June 11, 2012, at 38-39; 91).

5) On August 10, 2012, Employer filed an amended answer to Employee’s claim.  Employer reiterated its prior defenses and relied upon an employer’s medical evaluation (EME) report, in which Employer’s doctor said Employee’s mental conditions were pre-existing and not related to the work injury.  Employer averred no TTD was owed after December 15, 2011, because unrelated disciplinary actions allegedly removed Employee from the labor market (Amended Answer to Employee’s Workers Compensation Claim, August 10, 2012).

6) On September 27, 2012, the parties attended a prehearing conference.  Discovery was discussed, but no discovery orders entered.  The parties agreed to a merit hearing on January 23, 2013 (Prehearing Conference Summary, September 27, 2012).

7) On December 6, 2012, Employer attended another prehearing conference but Employee did not appear.  Discovery was not discussed at this prehearing conference, and no discovery orders were entered (Prehearing Conference Summary, December 6, 2012).

8) On January 9, 2013, the parties attended a prehearing conference summary.  The parties agreed to cancel the January 23, 2013 hearing so Employee could find counsel as her non-attorney representative had recently withdrawn.  The parties agreed to a merit hearing on June 18, 2013.  Discovery issues were not discussed at this prehearing conference and no discovery orders were issued (Prehearing Conference Summary, January 9, 2013).

9) On February 11, 2013, Employer served Employee with an interrogatory and a request for production.  The interrogatory sought the names of all employers, companies or individuals for whom Employee had worked, provided services, or contracted or consulted with in exchange for wages, salaries, tips, contractual consideration or any other money since July 2011.  Employer sought the dates of employment or service as well as the employers’ addresses, and amounts Employee earned, was paid or was to be paid.  The other discovery requests, entitled “Request for Production No. 2,” sought copies of any pay stubs, checks received, employment applications, or written work contracts regarding employment contracts Employee had provided or would provide for services since June 2011 (Employer’s First Set Of Interrogatories And Second Set Of Requests For Production To Employee, February 11, 2013).

10) Employee did not recall receiving this discovery request, and did not immediately respond (Kershaw).

11) On April 4, 2013, Employer filed a petition seeking an order compelling Employee’s response to the February 11, 2013 discovery requests and alternately seeking an order dismissing Employee’s April 2, 2102 claim (Petition, April 4, 2013).

12) On April 10, 2013, Employer attended a prehearing conference but Employee did not appear.  Employer’s interrogatory was discussed as was its April 4, 2013 petition to compel discovery.  Employer requested another prehearing conference to “hopefully gain contact” with Employee, obtain a ruling on its April 4, 2013 petition to compel, and confirm the issues set for hearing.  A hearing was set for June 18, 2013, on Employee’s case’s merits.  No discovery orders were issued (Prehearing Conference Summary, April 10, 2013).

13) On May 16, 2013, Employer appeared at another prehearing conference.  Employer discussed its interrogatory and Employee’s failure to respond, and its April 4, 2013 petition to compel.  Because Employee did not appear at the prehearing conference, the designee could not determine her intent with respect to her pending claim and canceled the June 18, 2013 merit hearing.  Employer requested a procedural hearing on its April 4, 2013 petition to compel Employee’s response to its interrogatory.  The designee selected June 18, 2013, for the procedural hearing on Employer’s discovery petition.  No discovery orders were issued; an SIME was never raised at any prehearing conference (Prehearing Conference Summary May 16, 2013; observations).

14) As no discovery order was ever issued by a Board designee, Employee has not violated any discovery order (observations).

15) On May 17, 2013, Employer re-served Employee with the February 11, 2013 discovery request by certified mail with return receipt requested (letter, May 17, 2013, with attachments).

16) On May 18, 2013, Employee signed for the discovery request (United States Postal Service return receipt, May 18, 2013).

17) At hearing on June 18, 2013, the parties announced they had reached a tentative settlement and put settlement terms on the record.  However, as the designated chair explained the potential benefits Employee was waiving should the settlement agreement be approved, Employee expressed concerns and ultimately withdrew her verbal settlement agreement.  Employee was concerned she had not been rated for permanent partial impairment, suggested there was a medical dispute between her attending physician and Employer’s medical evaluator, and requested an SIME.  After deliberation, the panel concluded Employee had withdrawn her settlement agreement, the panel declined to continue the hearing, declined to reach the SIME issue and proceeded with the scheduled hearing on Employer’s April 4, 2013 petition to compel or dismiss (record).

18) At hearing on June 18, 2013, Employer argued it was prejudiced and stymied in its discovery efforts by Employee’s alleged failure to cooperate with discovery.  Employer conceded Employee had recently returned signed, informational releases, and these were not at issue.  Employer’s discovery issue was limited to its February 11, 2013 interrogatory and request for production (Employer’s hearing arguments).  

19) Employer sought an order compelling Employee to answer the interrogatory and request for production so Employer could defend against her claims (id.).

20) Employee testified she did not recall receiving the original February 11, 2013 discovery request, though she conceded the address listed on the service certificate was her correct address at that time (Kershaw).

21) Employee conceded she received Employer’s May 17, 2013 letter with the discovery request attached, but contended she signed and returned everything she was supposed to sign and return to Employer’s representative (id.).

22) Though Employee signed and returned the informational releases to Employer, she did not complete and return the discovery requests (experience, judgment and inferences drawn from all the above).

23) Since her work injury, Employee returned to work for Employer, worked for Sears  temporarily over the 2012 holiday season, worked for chiropractor Lucas in Wasilla part-time, worked for about one month at the S.P.C.A. and was terminated because of her felony conviction, and currently works full-time for Nome Gold Alaska Corporation in Nome, Alaska.  Employee has worked for no other employer that she can recall since her July 14, 2011 work injury (id.).

24) As she has recently relocated to work in Nome, Employee does not have all her paperwork with her.  However, Employee believes her friend in Wasilla could go into her paperwork and locate some documents showing hours worked, monies earned and general payroll information from the above-referenced employers.  Employee thinks it would only take a couple of days for her friend to accomplish this and Employee could send the information to Employer’s representative.  Employee also disclosed she applied for a job at Pet Zoo and Burger King in Wasilla, Alaska, since her work injury but kept no documents because she applied online (id.).

25) Employee has no objection to providing the information sought in Employer’s interrogatory and request for production subject of this dispute (id.).

26) Employee has not abandoned her claim and thought she had provided all information she was required to provide to Employer (id.).

27) Employer contends Employee has credibility issues as evidenced by her felony conviction.  Employee is offended by Employer’s reference to her felony conviction, which she believes has no bearing on the instant matter (Employer’s hearing arguments; Kershaw).

28) Employer received signed discovery releases from Employee and, with knowledge gained at hearing of Employee’s employers and her employment applications since her work injury, can request and obtain discovery directly from these employers and potential employers (experience, judgment, and inferences drawn from all the above).

29) Employee is a relatively unsophisticated self-represented claimant and has limited understanding of Alaska workers’ compensation law and procedures; any delays in obtaining discovery were de minimis (id.).
PRINCIPLES OF LAW

AS 23.30.001.  Intent of the legislature and construction of chapter.  It is the intent of the legislature that

(1) this chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to . . . employers. . . .

AS 23.30.005.  Alaska Workers’ Compensation Board. . . .

. . .

(h) . . . Process and procedure under this chapter shall be as summary and simple as possible. . . .  

The board may base its decision not only on direct testimony, medical findings, and other tangible evidence, but also on the board’s “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.”  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533-34 (Alaska 1987).

AS 23.30.107. Release of information. (a) Upon written request, an employee shall provide written authority to the employer, carrier, rehabilitation specialist, or reemployment benefits administrator to obtain medical and rehabilitation information relative to the employee’s injury.  The request must include notice of the employee’s right to file a petition for a protective order with the division and must be served by certified mail to the employee’s address on the notice of injury or by hand delivery to the employee.  This subsection may not be construed to authorize an employer, carrier, rehabilitation specialist, or reemployment benefits administrator to request medical or other information that is not applicable to the employee’s injury. . . .

AS 23.30.108.  Prehearings on discovery matters; objections to requests for release of information; sanctions for noncompliance. . . .

. . .

(c) At a prehearing on discovery matters conducted by the board’s designee, the board’s designee shall direct parties to sign releases or produce documents, or both, if the parties present releases or documents that are likely to lead to admissible evidence relative to an employee’s injury.  If a party refuses to comply with an order by the board’s designee or the board concerning discovery matters, the board may impose appropriate sanctions in addition to any forfeiture of benefits, including dismissing the party’s claim, petition, or defense. . . .

The Alaska Supreme Court encourages “liberal and wide-ranging discovery under the Rules of Civil Procedure.” Schwab v. Hooper Electric, AWCB Decision No. 87-0322 at 4, n. 2 (December 11, 1987); citing United Services Automobile Ass’n v. Werley, 526 P.2d 28, 31 (Alaska 1974). If it is shown informal means of developing evidence have failed, “we will consider the relevance of the requested information and the method of discovery to be authorized.”  Brinkley v. Kiewit-Groves, AWCB Decision No. 86-0179, at 5 (July 22, 1986).  If a party unreasonably refuses to provide information, AS 23.30.108(c) and AS 23.30.135 grant broad, discretionary authority to make orders assuring parties obtain the relevant evidence necessary to litigate or resolve their claims.  Bathony v. State of Alaska, D.E.C., AWCB Decision No. 98-0053 (March 18, 1998).

In Granus v. Fell, AWCB Decision No. 99-0016 (January 20, 1999), the board provided guidance in discovery matters by defining the term “relevant” in AS 23.30.107(a) as follows:

We frequently look to the Alaska Rules of Civil Procedure for guidance in interpreting our procedural statutes and regulations.  Civil Rule 26(b)(1) governs the general scope of discovery in civil actions and provides in pertinent part, ‘[p]arties may obtain discovery regarding any matter, not privileged which is relevant to the subject matter involved in the pending action. . . .  The information sought need not be admissible at trial if the information sought appears reasonably calculated to lead to the discovery of admissible evidence.’  

We find the definition of ‘relevant’ for discovery purposes in Civil Rule 26(b)(1) is persuasive as to the meaning and legislative intent of the phrases ‘relative to employee’s injury’ and ‘that relate to questions in dispute’ used in 
AS 23.30.107(a) and AS 23.30.005(h), respectively.  The Civil Rules favor liberal and wide-ranging discovery.  We are mindful our jurisdiction is much narrower than that of courts.  However, the scope of evidence we may admit and consider in deciding those narrow issues is broader.  Information which would be inadmissible at trial, may nonetheless be discoverable if it is reasonably calculated to lead to admissible evidence.  Under our relaxed rules of evidence, discovery should be at least as liberal as in a civil action and the relevancy standards should be at least as broad.

To be admissible at hearing, evidence must be ‘relevant.’  However, we find a party seeking to discover information need only show the information appears reasonably calculated to lead to the discovery of evidence admissible at hearing.  Smart v. Aleutian Constructors, AWCB Decision No. 98-0289 (November 23, 1998).

Granus utilized a two-step process to determine the relevance of information sought.  The first step is to identify matters in dispute.  The second step is to decide whether the information sought is relevant; that is, is the information sought “reasonably calculated” to lead to facts that will have a tendency to make a disputed issue more or less likely. 

The first step in determining whether information sought to be released is relevant, is to analyze what matters are ‘at issue’ or in dispute in the case.  This is done by primarily looking to the parties’ pleadings and the prehearing conference summaries to ascertain the specific benefits Employee is claiming, and defenses Employer has raised to these claims.  Next, the elements which must be proven to establish Employee’s entitlement to each benefit claimed and the elements of any affirmative defense Employer asserts are reviewed to determine what propositions are properly the subject of proof or refutation in the case.  It is also necessary to review the available evidence to determine if there are specific material facts in dispute and whether the information being sought may be relevant to cross-examination a potential witness. 

At the second step a decision is made whether the information Employee seeks is relevant for discovery purposes; that is, whether it is reasonably “calculated” to lead to facts that will have any tendency to make a question at issue in the case more or less likely.  In other words, information is relevant for discovery purposes, if it is reasonably “calculated” to lead to relevant facts.  In interpreting “relevant” in the discovery context, prior decisions provide: 

We believe that the use of the word ‘relevant’ in this context should not be construed as imposing a burden on the party seeking the information to prove beforehand, that the information sought in its investigation of a claim is relevant evidence which meets the test of admissibility in court.  In many cases the party seeking information has no way of knowing what the evidence will be, until an opportunity to review it has been provided.  Schwab v. Hooper Electric, AWCB Decision No. 87-0322 (December 11, 1987) (quoting Green v. Kake Tribal Corp., AWCB No. 87-0249 (July 6, 1987)).

Based on the policy favoring liberal discovery, “calculated” to lead to admissible evidence means more than a mere possibility, but not necessarily a probability, the information to be released will lead to admissible evidence.  To be “reasonably” calculated to lead to admissible evidence, both the scope of information within the release terms and the time periods it covers must be reasonable.  The nature of an employee’s injury, the evidence already developed, and the specific disputed issues determine whether the scope of information sought is reasonable.  Cole v. Anchorage School District, AWCB Decision No. 93-0311 (February 9, 1993).

AS 23.30.115.  Attendance and fees of witnesses. . (a) A person is not required to attend as a witness in a proceeding before the board at a place more than 100 miles from the person’s place of residence, unless the person’s lawful mileage and fee for one day’s attendance is first paid or tendered to the person; but the testimony of a witness may be taken by deposition or interrogatories according to the Rules of Civil Procedure. . . . 

AS 23.30.135.  Procedure before the board. (a)  In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided in this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .

The board has broad statutory authority in conducting its hearings.  De Rosario v. Chenenga Lodging, AWCB Decision No. 10-0123 (July 16, 2010).  

8 AAC 45.054. Discovery. (a) The testimony of a material witness, including a party, may be taken by written or oral deposition in accordance with the Alaska Rules of Civil Procedure. . . . 

(b) Upon the petition of a party, the board will, in its discretion, order other means of discovery. . . .

8 AAC 45.065.  Prehearings.  (a) After a claim or petition has been filed, a party may file a written request for a prehearing, and the board or designee will schedule a prehearing. . . .  At the prehearing, the board or designee will exercise discretion in making determinations on 

. . .

(6) the relevance of information requested under AS 23.30.107(a) and 
AS 23.30.108;

. . .

(10) discovery requests. . . .
(c) After a prehearing the . . . designee will issue a summary of the actions taken at the prehearing. . . .  The summary will limit the issues for hearing to those that are in dispute at the end of the prehearing.  Unless modified, the summary governs the issues and the course of the hearing. 

Alaska Rules of Civil Procedure, Rule 26.  General Provisions Governing Discovery; Duty of Disclosure.

. . .

(b) Discovery, Scope and Limits. . . .

(1) In general.  Parties may obtain discovery regarding any matter, not privileged which is relevant to the subject matter involved in the pending action, whether it relates to the claim or defense of the party seeking discovery. . . .  The information sought need not be admissible at the trial if the information sought appears reasonably calculated to lead to the discovery of admissible evidence.

. . .

(3) Subject to the provisions of subdivision (b)(4) of this rule, a party may obtain discovery of documents and tangible things otherwise discoverable under subdivision (b)(1) of this rule and prepared in anticipation of litigation or for trial by or for another party or by or for that other party’s representative (including his attorney, consultant, surety, indemnitor, insurer or agent) only upon a showing that the party seeking discovery has substantial need of the materials in the preparation of his case and that he is unable without undue hardship to obtain the substantial equivalent of the materials by other means.  In ordering discovery of such materials when the required showing has been made, the court shall protect against disclosure of the mental impressions, conclusions, opinions or legal theories of an attorney or other representative of a party concerning the litigation. 

The board will frequently look to the Alaska Rules of Civil Procedure for guidance in interpreting its procedural statutes and regulations.  Granus v. Fell, AWCB Decision No. 99-0016 (January 20, 1999).  

The Alaska Rules of Civil Procedure provide for various, formal discovery means in civil court cases, including: depositions upon oral examination; audio and audio-visual depositions; depositions upon written questions; interrogatories; requests for production of documents and things and for entry upon land for inspection or for other purposes; and requests for admissions.  Civil Rule 30; 30.1; 31; 33; 34 and 36, respectively.  The only formal discovery methods authorized in the Alaska Workers’ Compensation Act include “depositions and interrogatories.”  AS 23.30.115(a).  Board regulation 8 AAC 45.065(a)(3), cited above, implies parties may use “requests for admissions of facts,” though there is no statutory authority for this formal method.

With exception of statutorily authorized depositions and interrogatories, the board has a long history of requiring parties to first use informal discovery means before seeking other discovery means through Board orders.  If these informal means prove inadequate, the board may order other means of discovery.  8 AAC 45.054(b).  For example, in Brinkley v. Kiewit-Groves, AWCB Decision No. 86-0179 (July 22, 1986), the board said in a discovery dispute case:

The Board believes . . . to speed discovery and discourage unnecessary formality, petitions under 8 AAC 45.054(b) should not be granted in the absence of evidence that informal means of obtaining relevant evidence have been tried and failed. . . . 

. . .

The Board is directed by the Act to apply the Rules of Civil Procedure as they apply to depositions and interrogatories.  The Board declines to adopt these Rules as they apply to other means of discovery. . . .  The employee argues generally that current procedures are insufficient and result in a ‘discovery vacuum’. . . .  However, the Board strongly disagrees with the suggestion of a discovery ‘vacuum.’

. . .

The Board finds that under current procedures nothing like a ‘discovery vacuum’ exists.  The Board finds that numerous opportunities for obtaining admissions and stipulations to streamline hearings exist.  Pre-hearing conferences are utilized to limit issues and encourage resolution of issues and claims. . . .  The Board will not assume . . . the validity of the employee’s sweeping statement that voluntary discovery does not work. . . .

. . .

The Board believes existing discovery procedures are generally effective. . . .  In most cases the procedures function smoothly, are less burdensome to the parties, and serve to speed discovery so substantive claims may be heard and decided.  We recognize this system relies on reasonableness and good faith in the parties’ dealings with each other.  Since in most cases parties are represented by experienced officers of the court, we believe this is a reasonable expectation.

In almost every other case, a pre-hearing conference is sufficient to resolve discovery disputes.  The Board sees no reason why this should not be the case in every instance. . . .  In our view, petitions for discovery must be supported by an explanation of what informal means were first attempted to obtain the information.  Only then will the Board consider the relevance of the requested information and the method of discovery to be authorized.


We wish to make clear our interest is in fostering the speedy exchange of relevant information so valid substantive disputes may be resolved.  The history of workers’ compensation and the Alaska Supreme Court’s interest in maintaining the legislature’s desire for a speedy remedy for injured workers is well known. . . .
ANALYSIS

1) Was the oral order declining to reach the SIME or continue the hearing correct?

The parties initially stated they had come to a settlement and put settlement terms on the record.  Ordinarily when this happens, the parties seek a hearing continuance as the procedural hearing is no longer necessary.  In this instance, the parties requested a continuance.  However, as the designated chair explained to Employee the benefits she was waiving, Employee had second thoughts, withdrew her settlement agreement and requested an SIME.  The SIME was not an issue set for hearing on any prehearing conference summary.  8 AAC 45.065(c).  Though an SIME may be ordered in appropriate circumstances during settlement agreement consideration, in this instance Employee withdrew her agreement to settle.  Therefore, there was no factual or legal basis to address an SIME.  If either party wants an SIME, either may file a petition requesting an SIME and a completed SIME form, both of which are available on the division’s website.  If and when a party files a petition for an SIME, the opposing party may file an answer and the matter can be set for hearing unless the parties stipulate to an SIME.  This is the normal process to follow when one requests an SIME.  There is no reason it should not be followed in this instance.  Consequently, the oral order declining to reach the SIME issue was correct.  AS 23.30.135.
2) Should Employee be ordered to supplement her discovery responses?

The law contemplates liberal, open discovery in workers’ compensation cases.  Granus; 
AS 23.30.107; AS 23.30.108.  However, the law only specifically provides for depositions and interrogatories done pursuant to Alaska Rules of Civil Procedure.  AS 23.30.115.  Other than those formal methods, other civil rules and formal procedures do not apply in workers’ compensation cases.  Decisional law requires parties to attempt “informal” discovery before seeking approval for formal discovery.  8 AAC 45.054; Brinkley.  Here, Employer produced no evidence it tried informally to obtain documents from Employee.  It simply filed a “request for production” as it would file in civil court, and when Employee did not respond or object, petitioned to obtain an order compelling her to respond.  A request for production done pursuant to civil procedure rules is not “informal.”  It is the formal method used in superior court to obtain discovery.  It is inappropriate in an informal, administrative forum unless ordered after unsuccessful, informal attempts.  
8 AAC 45.054; Brinkley.  Accordingly, to the extent Employer seeks an order compelling Employee to respond to its request for production, Employer’s request will be denied.
This order does not condone Employer’s unauthorized use of requests for production.  However, close questioning at hearing revealed Employee could produce additional information responsive to Employer’s unauthorized request for production.  It does little good at this point to require Employer to write Employee a letter informally requesting the same information sought in its unauthorized request for production.  It would be a waste of time and resources.  AS 23.30.001(1).  Employee now knows what Employer wants to support her testimony about post-injury employment.  She will be directed to provide it.
Employee filed a claim seeking, among other things, temporary total disability benefits.  She cannot receive these benefits during periods she was also working and receiving wages.  This is Employer’s defense.  Therefore, dates Employee worked for other employer’s post-injury, and the amounts she received, are relevant to her claim and Employer’s defenses.  Granus.  If not directly relevant, this information may lead to discovery of relevant evidence admissible at hearing on Employee’s claim or Employer’s defenses.  Accordingly, Employee will be directed to contact her friend in Wasilla and ask her friend to provide the requested wage and employment information to Employee, who will then provide it to Employer within 14 days of this decision’s date.  Employer also has the ability, with signed releases returned by Employee, to obtain Employee’s post-injury employment information directly from her employers, whose names she provided at hearing.

Unlike requests for production, interrogatories are an appropriate discovery method in workers’ compensation cases and are specifically provided for in the Alaska Workers’ Compensation Act.  AS 23.30.115.  Employee was not cooperative in responding to the February 11, 2013 interrogatory.  Though Employee says she mailed back the same interrogatory response following Employer’s May 17, 2013 letter, Employer has not received it.  Employee has now responded, at least as far as she can remember her employers’ names, so this issue is partially moot.  Close questioning at hearing revealed Employee worked for four additional employers, not including Employer, since her work injury.  As Employee has now searched her memory and revealed the names of all employers she could recall since her injury, there is little left for her to disclose.  However, as her memory may be refreshed post-hearing, Employee will be ordered to supplement her answer to Employer’s interrogatory number one if and when she recalls any additional employment, or obtains additional employment, within 14 days of the occurrence of either of these events.  

Employer has a right to discover information in defending against Employee’s claims.  Employee is reminded she has a duty and obligation to cooperate fully in discovery, as does Employer.  Granus.  Discovery disputes delay claim adjudication, are not summary and simple, are not quick or efficient, and when caused by Employee, unnecessarily cost Employer money.  AS 23.30.005(h).  This contravenes the Act’s overall intent.  AS 23.30.001(1).  Employee will be directed to cooperate fully and promptly with any future discovery requests, if the requests are in accordance with the Act and applicable regulations.  If they are not, she will be directed to file an appropriate petition for a protective order and the matter will be addressed at a prehearing conference.  AS 23.30.135.

3) Should Employee’s claim be dismissed?

The prehearing conference summaries do not show Employer ever asked the workers’ compensation officer to address any discovery concerns regarding Employee’s post-injury employment.  Although Employee did not attend all prehearing conferences, she was present at some.  Employer presented no evidence it ever informally requested any discovery from Employee.  Had Employer inquired of Employee by letter or at one of the prehearing conferences she attended, it is likely Employee would have divulged the information subject of this hearing.  There is no evidence an informal request ever occurred.  Similarly, the workers’ compensation officer as designee never ordered Employee to provide any discovery to Employer.  Thus, at this point, Employee has not violated any discovery order, willingly or otherwise.  Notably, the parties agreed to a hearing date on the merits of Employee’s claim before the interrogatory and request for production were served on Employee.  Though Employee’s failure to respond to the initial discovery requests undoubtedly delayed the case and interfered with Employer’s discovery, any delays in obtaining discovery were de minimis and hurt Employee more than they hurt Employer.  Employee’s case on its merits has been delayed, as no hearing will be scheduled on the merits unless and until Employer has had an opportunity for full and fair discovery.  

Employee has now provided answers to interrogatory one to the best of her current recollection.  This decision will require Employee to supplement her interrogatory response as discussed above.  As for Employer’s request for production, absent informal discovery attempts and absent an order allowing formal discovery, Employer’s formal production request was unauthorized under the Act and regulations.  Accordingly, Employee will not be sanctioned for not objecting to or responding to an unauthorized discovery method propounded prior to this decision’s issuance date.  Employee will be directed to cooperate fully in the future with authorized discovery and timely object to any unauthorized discovery by filing a petition for a protective order.  Employer will be directed to use authorized formal discovery and informal discovery methods in the future and seek an order approving formal discovery if it believes formal discovery methods are necessary.  Employee is advised failure to cooperate with discovery orders may result in her claims being suspended, forfeited or denied.  AS 23.30.108.  Employer’s request for case dismissal will be denied.

CONCLUSIONS OF LAW
1) The oral order declining to reach the SIME or continue the hearing was correct.
2) Employee will be ordered to supplement her discovery responses.

3) Employee’s claim will not be dismissed.


ORDER
1) Employee is ordered to supplement her hearing testimony and provide the information requested in Employer’s interrogatory number one to Employer if she recalls any additional post-hearing employment, or if she obtains any new employment, within 14 days of the date either of those events occur.

2) Employee is directed to cooperate fully and promptly with any future discovery requests, if the requests are in accordance with the Act and applicable regulations.  If they are not, she is directed to file an appropriate petition for protective order, and the matter will be addressed at a prehearing conference.

3) Employer is directed to use authorized discovery methods and, if it believes formal discovery not authorized under the Act or regulations is necessary, apply for approval to use additional, formal discovery.

4) To the extent Employer’s April 4, 2013 petition seeks an order compelling Employee to respond fully to its formal request for production, its petition is denied.

5) Employee is ordered to contact her friend in Wasilla to locate the information requested in Employer’s request for production number two and provide any information obtained in this manner to Employer’s representative, within 14 days of this decision’s date.

6) To the extent Employer’s April 4, 2013 petition seeks an order compelling Employee to more fully respond to its interrogatory, the petition is granted in accordance with this decision.

Dated in Anchorage, Alaska on June 20, 2013.
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William Soule, Designated Chair















___________________________














Michael O’Connor, Member

RECONSIDERATION
A party may ask the board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

PETITION FOR REVIEW

A party may seek review of an interlocutory or other non-final Board decision and order by filing a petition for review with the Alaska Workers’ Compensation Appeals Commission.  Unless a petition for reconsideration of a Board decision or order is timely filed with the board under AS 44.62.540, a petition for review must be filed with the commission within 15 days after service of the board’s decision and order.  If a petition for reconsideration is timely filed with the board, a petition for review must be filed within 15 days after the board serves the reconsideration decision, or within 15 days from date the petition for reconsideration is considered denied absent Board action, whichever is earlier.

CERTIFICATION

I hereby certify the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of HEIDI N. KERSHAW Employee / applicant v. SWAN EMPLOYER SERVICES Employer; WAUSAU BUSINESS INSURANCE CO, insurer / defendants; Case No. 201110553; dated and filed in the office of the Alaska Workers’ Compensation Board in Anchorage, Alaska, and served upon the parties on June 20, 2013.
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Kimberly Weaver, Office Assistant
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