In re K6 BUILDING SOLUTIONS and MICHAEL S. KENNEDY
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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	IN THE MATTER OF THE PETITION 

FOR A FINDING OF THE FAILURE TO 

INSURE WORKERS’ COMPENSATION 

LIABILITY, AND ASSESSMENT 

OF A CIVIL PENALTY AGAINST, 

K6 BUILDING SOLUTIONS

AND MICHAEL S. KENNEDY

                                          Employer,

                                              Defendants.

	
	)

)  INTERLOCUTORY

)  DECISION AND ORDER

)  ON RECONSIDERATION

)

)  AWCB Case No. 700004148
)

)  AWCB Decision No.13-0083
) 

)  Filed with AWCB Anchorage, Alaska

)  on July 17, 2013
)

)


On July 15, 2013, the Alaska Workers’ Compensation Board (Board) heard Employer’s July 1, 2013 petition for reconsideration of its June 19, 2013 decision and order on this case, AWCB Decision No. 13-0067.  Investigator Christine Christensen of the Alaska Division of Workers’ Compensation (division) Special Investigations Unit (SIU) represented the division at the May 2, 2013 hearing on the division’s petition for finding of failure to insure.  Michael S. Kennedy, d/b/a K6 Building Solutions (collectively Employer) represented himself.  We heard this petition on the basis of the written record, and closed the record when we met to consider the petition on July 15, 2013.


ISSUE
Shall we reconsider, under AS 44.62.540, AWCB Decision No. 13-0067, taking into consideration a review of all phone calls between Employer and division?


FINDINGS OF FACT AND CONCLUSIONS OF LAW
In consideration of Employer’s petition for reconsideration, the record in this case and Decision and Order No. 13-0067 (June 19, 2013) have been reexamined, and the petition for reconsideration will be granted.  The Alaska Administrative Procedure Act at AS 44.62.540 provides, in part:

(a) The agency may order a reconsideration of all or part of the case on its own motion or on petition of a party.  To be considered by the agency, a petition for reconsideration must be filed with the agency within 15 days after delivery or mailing of the decision.  The power to order a reconsideration expires 30 days after the delivery or mailing of a decision to the respondent.  If no action is taken on a petition within the time allowed for ordering reconsideration, the petition is considered denied.

(b) The case may be reconsidered by the agency on all the pertinent parts of the record and the additional evidence and argument that are permitted. . . .

The Alaska Supreme Court held the board owes a duty to every claimant to fully advise him of “all the real facts” that bear upon his right to compensation, and to instruct him on how to pursue that right under law.  Richard v. Fireman’s Fund Insurance Co., 384 P.2d 445, 449 (Alaska, 1963).  Here Employer’s petition suggests his intent is to request modification based on a mistake in determination of fact.  If this is the case, the following statute and regulation apply:

AS 23.30.130.  Modification of awards.

(a) Upon its own initiative, or upon the application of any party in interest on the ground of a change in conditions, including, for the purposes of AS 23.30.175, a change in residence, or because of a mistake in its determination of a fact, the board may, before one year after the date of the last payment of compensation benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, whether or not a compensation order has been issued, or before one year after the rejection of a claim, review a compensation case under the procedure prescribed in respect of claims in AS 23.30.110. Under AS 23.30.110 the board may issue a new compensation order which terminates, continues, reinstates, increases, or decreases the compensation, or award compensation.

. . .

8 AAC 45.150.  Rehearings and modification of board orders.

(a) The board will, in its discretion, grant a rehearing to consider modification of an award only upon the grounds stated in AS 23.30.130. 

(b) A party may request a rehearing or modification of a board order by filing a petition for a rehearing or modification and serving the petition on all parties in accordance with 8 AAC 45.060.

(c) A petition for a rehearing or modification based upon change of conditions must set out specifically and in detail the history of the claim from the date of the injury to the date of filing of the petition and the nature of the change of conditions. The petition must be accompanied by all relevant medical reports, signed by the preparing physicians, and must include a summary of the effects which a finding of the alleged change of conditions would have upon the existing board order or award.

(d) A petition for a rehearing or modification based on an alleged mistake of fact by the board must set out specifically and in detail

(1) the facts upon which the original award was based;

(2) the facts alleged to be erroneous, the evidence in support of the allegations of mistake, and, if a party has newly discovered evidence, an affidavit from the party or the party’s representative stating the reason why, with due diligence, the newly discovered evidence supporting the allegation could not have been discovered and produced at the time of the hearing; and

(3) the effect that a finding of the alleged mistake would have upon the existing board order or award.

(e) A bare allegation of change of conditions or mistake of fact without specification of details sufficient to permit the board to identify the facts challenged will not support a request for a rehearing or a modification.

(f) In reviewing a petition for a rehearing or modification the board will give due consideration to any argument and evidence presented in the petition. The board, in its discretion, will decide whether to examine previously submitted evidence.

Employer is directed to file any written materials he wishes to be examined in reconsideration, including at his discretion a brief and any newly discovered evidence that could not have been presented at the May 2, 2013 hearing, by the close of business July 26, 2013.  The division is directed to file opposition, including at its discretion a brief, by the close of business August 9, 2013.  A decision will be rendered upon receipt of the parties’ written arguments.


ORDER
1. The Employer’s request for reconsideration is granted.  

2. If he chooses to file written materials to support his petition, Employer is ordered to do so by the close of business July 26, 2013.  

3. The division is ordered to file its reply by the close of business August 9, 2013.  

Dated at Anchorage, Alaska this 17th day of July, 2013.





ALASKA WORKERS' COMPENSATION BOARD






Margaret Scott, 






Designated Chair






Rick Traini, Member






Robert Weel, Member

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

PETITION FOR REVIEW

A party may seek review of an interlocutory or other non-final Board decision and order by filing a petition for review with the Alaska Workers’ Compensation Appeals Commission.  Unless a petition for reconsideration of a Board decision or order is timely filed with the board under AS 44.62.540, a petition for review must be filed with the commission within 15 days after service of the board’s decision and order.  If a petition for reconsideration is timely filed with the board, a petition for review must be filed within 15 days after the board serves the reconsideration decision, or within 15 days from date the petition for reconsideration is considered denied absent Board action, whichever is earlier.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of MICHAEL S. KENNEDY, d/b/a K6 BUILDING SOLUTIONS; uninsured/defendant; Case No. 700004148; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, and served upon the parties this 17th day of July, 2013.






Kimberly Weaver, Clerk
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