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CASE HISTORY

The Petitioner filed an appeal from a Tribunal decision Entered in this matter on December 20, 1993, which affirmed an Employment Security Division (ESD) tax assessment against the Petitioner. The Petitioner was held liable for $2,406.98 in unemployment contributions for the calendar year 1991. The issue concerns whether 11 individuals who performed as dealers, selling

vacuum cleaners through in-home demonstrations, were employees

under the definition found in AS 23.20.525(a)(10)(A,B,C).

FACTS

The Petitioner is a distributor of Kirby vacuum cleaners in the Juneau area. His is a sole proprietorship and he enters into written contracts with "dealers," who sell the vacuums to customers through in-home demonstrations. The contract specifies

that the dealer is an independent contractor. Dealers set their

own schedules and take vacuums from the Petitioner on consignment

or purchase them outright and then sell them. There is a suggested retail price but the dealers are not required to adhere to it and they derive their sole remuneration from the difference in the wholesale price they pay to the Petitioner subtracted from the price they receive from the customer. Each dealer sets his own hours and provides his own supplies and demonstration kit.

The dealers generally work out of their own residences, with sales and demonstrations taking place in the customers' homes. The dealers have little monetary investment in their business, except for the cost of a demonstration kit. 

Dealers are recruited by Petitioner either through newspaper

advertisements or personal contact. He does perform background

checks on each dealer before entering into a contract with them

and he has them supply references and a brief history. He provides training in the form of a video and also through discussion on closing a sale. Some new dealers accompany him on sales presentations. Other training consists of demonstrating the machines. Training is not mandatory, however. The Petitioner

testified he acts as a "counselor" and is concerned with

motivating the dealers.

The Petitioner is forbidden by the parent company from selling machines directly to end-users through his own store. Most of his income is derived from selling wholesale to the dealers but he does realize some income through making retail sales himself, which he accomplishes through home demonstrations. The independent dealer agreement specifies that each dealer will sell the product through in-home demonstrations and that the sale must be to an end-user. They may not sell to other retail or wholesale dealers according to the contract. Testimony indicated one dealer did hire someone to get appointments for him, but none of the dealers subcontracted with other dealers to sell for them. The dealers were under the impression they could hire others in spite of the contract language.

The dealer must keep written records of each sale and turn

them over to the Petitioner for warranty purposes. The agreement

between the dealers and the Petitioner may be terminated at any

time through notice by either party. The Petitioner testified he

would end the contract if he discovered serious illegal activity

on the part of a dealer, but not because of customer complaints.

He imposes no dress code on the dealers.

Most of the dealers who testified in the hearing indicated

they were experienced sales people who sold a variety of other

products. None of them operated a separate retail sales facility

and most did not sell other products at the time they were selling for Kirby. As one testified, if he quit selling for Kirby it would be "a great financial loss." He further testified he had "nothing established other than Kirby" at that time. Most, if not all, possess business licenses.

While selling for Kirby, dealers were given the option of financing sales through a finance company which is "geared to

finance Kirby accounts," according to testimony of the Petitioner. The dealers could also arrange their own financing, but if they went with the "Kirby" financing company, they would have to receive their commission through the Petitioner and would have to agree to repossess the vacuum if a customer defaulted on the first payment. The Petitioner also agrees to purchase used vacuums that the dealers take in on trade, which he then in turn sells through his store. Although some did otherwise, most of the dealers relied on the Petitioner to remit sales tax for them to the local government in Juneau.

STATUTORY PROVISIONS

AS 23.20.525(a)(10) provides:

(a) In this chapter, unless the context otherwise requires, "employment" means...

(10) service performed by an individual whether or not the common-law relationship of master and servant exists, unless and until it is shown to the satisfaction of the department that

(A) the individual has been and will continue to be free from control and direction in connection with the performance of the service, both under the individual's contract for the performance of service and in fact;

(B) the service is performed either outside the usual course of the business for which the service is performed or is performed outside of all the places of business of the enterprise for which the service is performed; and

(C) the individual is customarily engaged in an independently established trade, occupation, profession, or business of the same nature as that involved in the service performed 

CONCLUSION

SERVICES

The first issue under consideration is whether dealers performed services for the Petitioner. "In order to show 'service' the relationship must exist where an individual is bound, however strictly and for whatever length of time, to accomplish certain work and labor objectives for another and to receive in return some sort of recompense." In re Alaska SST, Commissioner Decision 77T-9, lC Unemp. Ins. Rptr. (CCH) paragraph 8097.19 (AK 1978).

The Petitioner argues that service is not performed for his

benefit, but instead the dealers perform service only for

themselves. The Petitioner further asserts that this service is

similar to the relationship between General Motors and its

automobile dealers who purchase vehicles for re-sale to the

public. We find a distinction, however, in that the Kirby dealers must sell the product through in-home demonstrations and the Petitioner is forbidden to sell the new product through his store. Obviously, the Kirby Company has some interest in seeing that their product is sold this way and they maintain that control through their distributors, of which the Petitioner is one. If the Petitioner were only a wholesale outlet, he would not be particular to whom he "sold" his product nor would he screen the dealers so carefully or require contracts with them. Although as the Petitioner argues, an automobile dealer may not be an employee of General Motors, those dealers certainly provide a service for that company when they sell the General Motors product. We hold the threshold question of whether service has been provided is met in this instance.

APPLICATION OF “ABC” EXCEPTIONS TEST

Once it is established that services were performed, that

service constitutes employment for unemployment insurance purposes, until the Petitioner shows to the satisfaction of the

Department that all three of the "ABC" exceptions are met for the

particular services being rendered. Clayton v. State, 528 P.2d 84

(Alaska 1979).

Element "A" of the test exceptions requires a showing that

the individuals under consideration are free from control and

free even from the right to be controlled. Control as contemplated under the statute needs only to be such supervision as the nature of the work requires. Rahier Trucking v. United States, 349 F. 2d 644 (1969).

The Tribunal held in this case that although it was a close

question, the Petitioner did exercise control over the dealers.

Although the Petitioner argues otherwise, the record reveals the

dealers were contractually bound to sell the machines through in-

home demonstrations to "end-users" and they did so. There is no

evidence any of the dealers set up their own retail establishment

to sell these machines, nor that they hired others to sell for them, although there was testimony that one dealer did hire

someone to get appointments for him.

The Petitioner testified he acted as a "counselor" in

motivating his dealers to make sales and he provided training in

more than just the operation of the machines, but also in how to

actually sell the machines. Training, to whatever degree,

demonstrates that the person for whom the services are performed

wants the services performed in a particular method or manner.

While the training provided by the Petitioner may have been minimal in this case, there was some provided, evincing some

element of control.

A decision concerning a Kirby distributor very similar to

this was recently issued by the North Dakota Supreme Court, BKU Enterprises. Inc. v. JSND., N.D. Sup. Ct.No., 930231,

Unemp.Ins.Rptr.(CCH} N.D. paragraph 8126. In that decision the court placed particular emphasis on the degree of control brought about through the contract and specifically the ability to terminate the contract. The court stated:

BKU's power to terminate the contracts with dealers without cause is an especially strong indication of employee status…. The hallmark of an independent contractor relationship is the parties contract of a specific job to be done, or services to be performed for a specific period of time. When the contract gives the parties the right to terminate without cause, the relationship is more in the nature of employment at will. The power to terminate is highly suggestive of the power to control.

We hold the Petitioner has not met element " A” of the

exceptions specified in the statute.

To meet element "B" of the exceptions under the statute it

must be shown either that the services were performed outside the

usual course of the business or outside of the usual places of

business of the petitioner. The Tribunal ruled in this case that

the Petitioner had met element "B" in that his usual course of

business was only selling wholesale and his place of business was

only his store. The dealers, it was held, sell only retail and

perform the sales through in-home demonstrations. We do not agree

with the Tribunal's analysis on this point. The Petitioner is in

the business of selling vacuum cleaners, both in the wholesale

establishment and through independent retail sales himself. He

is restricted, however, by his dealer agreement with Kirby, in

that he cannot sell vacuums retail in his store. Also, the

product is to sold through in-home demonstrations. The distributor must then either line up dealers to sell them for him or sell through door to door demonstrations himself. He does both. We conclude then that his normal course of business is the sale of Kirby vacuums. Thus, insofar as the dealers are also engaged in selling Kirby vacuums, they are engaged in the normal course of the business.

In a previous Commissioner case it was held. "It is reasonable to say that a job site away from the main business is

an extension of that business if it is integral to the main business." In re Fairbanks Publishing Company, Comm'r Decision

87H-TAX-152, act. 29, 1987. Kirby sales are primarily made through in-home demonstrations, and thus the places they are sold are integral to the business. The usual place of a business is "all those places where an enterprise conducts any business related activity." In re Jeffus Aircraft, Comm. Dec. 77T-10, April 28, 1978; sustained, Donald A. Jeffus, d/b/a Jeffus Aircraft v. ESD, Alaska Super. Ct., 4FA-78-1034 Civ. December 8, 1978. We must also hold that the dealers conduct sales in the usual places of business of the Petitioner.

The Petitioner fails to meet element "B" of the exceptions

test.

As to the "C" element of the exceptions test, the requirement is that the individual is customarily engaged in an independently established trade, occupation, profession, or business of the same nature as that involved in the service performed.

The sign of customary work for others is the showing that the business of the worker, carried on at the same time as the questioned work, would exist independent of the particular employment. It is to be distinguished from multiple employment, serial employment or prior independent employment. Revlon Services v. Employment Division, 567 P. 2d 1072 (Oregon 1977).

It is clear from the evidence and testimony presented that

the dealers involved considered themselves to be self-employed sales people. As the Petitioner points out, all of those that testified demonstrated a strong sense of independence and indicated no desire to be in need of benefits should they sever

their relationship with the Petitioner. Of all the criteria to be

met to establish non-employee status, we believe it is the "C"

element that the dealers come the closest to satisfying. They

held separate business licenses and sold other products. The

question goes to whether these examples of independence serve to

detach the various dealers sufficiently from the Petitioner so as

to form separate and continuously existing enterprises.

The Petitioner argues that the Kirby dealers would be able

to survive separation from the Petitioner if any should occur.

We believe the question goes beyond that, to whether each dealer's business enterprise could survive separation from the Petitioner's business. The evidence does not support that conclusion. While each of the dealers who testified considered themselves independent and with the ability to make a living outside of their relationship with Petitioner, none had a separate, continuously existing business that would survive outside this relationship with Kirby. Rather, each dealer would survive financially only by going to work for someone else or by selling another product. The only dealers who did testify that they were selling other products at the same time as they were selling Kirby products indicated such sales activity was ancillary to the Kirby sales. The dealers were all confident they could survive financially even if they lost the ability to sell Kirby products because they were skilled salesman. However, such is not an indication of an independent business.

We conclude that element "C" of the test is not met by

Petitioner.

SUMMARY

The Petitioner has not met any of the three elements of the

"ABC" test established under AS 23.20.525(a)(10). Under the statute, all three parts of the test must be met in the conjunctive, Employment Security Comm'n v. Wilson, 461 P.2d

425,428 (Alaska 1969). Therefore, the services performed by the

dealers who sold products for Petitioner do constitute employment

and the Petitioner is liable for the contributions assessed.

DECISION

The decision of the Appeal Tribunal entered in this matter

is AFFIRMED. The Petitioner is liable for the contributions

specified in the original notice of assessment issued.

FURTHER APPEAL may be had from this decision by filing a

Notice of Appeal in Superior Court for the State of Alaska within

30 days from the date of mailing of this decision as provided in

AS 23.20.445, AS 44.62-560-570, and the Rules of Appellate

Procedure of the State of Alaska. Unless an appeal is filed

within the 30-day period, this decision is final.

Dated and mailed in Juneau, Alaska on October 25, 1994.
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