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STATEMENT OF THE CASE
Petitioner appealed an April 8, 1997, Employment Security Tax (EST) letter of determination.  The determination held Debra Nichols provided services for Petitioner from May 1995 to December 1996 that constituted covered employment.  The issue to decide is whether Ms. Nichols provided services that constituted covered employment under AS 23.20.525(a)(10)(A), (B), and (C) for unemployment insurance purposes.

Hearing was held on October 8, 1997.  Ron Johnson represented Petitioner.  Chuck Grimm, Bill Anderson, and Kathy Grimm testified as Petitioner witnesses.  Donald L. Newton represented EST.  Patricia Windell and Debra Nichols testified as EST witnesses.


FINDINGS OF FACT
In February and March 1997, Debra Nichols filed unemployment insurance documents claiming she had worked for Petitioner as an employee in 1995 and 1996.  Petitioner's name did not appear in Ms. Nichols' work history records maintained by the unemployment insurance program.  Her unemployment insurance office referred the matter to EST as a missing wages claim.  EST then audited Petitioner.

Petitioner is in the real estate sales business.  It operates through an affiliation with ERA.

Real estate sales is a regulated financial services industry.  Petitioner must satisfy requirements of the Alaska Real Estate Commission as well those of ERA.

The real estate commission prohibits certain documents from leaving the premises of a real estate sales office such as Petitioner's.  ERA requires Petitioner to use a certain type of computerized bookkeeping system.

Ron Johnson is Petitioner's president.  As of May 1995, Petitioner needed someone to perform data entry and computerized bookkeeping.  One of Petitioner's real estate sales agents told Mr. Johnson that she knew of a bookkeeper who could come in and get the company's books in order.  That bookkeeper was Debra Nichols.  Mr. Johnson agreed to talk to Ms. Nichols.

Mr. Johnson engaged Ms. Nichols in May 1995 to handle Petitioner's accounts payables and accounts receivables and get Petitioner's files in order.  By July 1995, Ms. Nichols convinced Mr. Johnson to trust her with additional Petitioner bookkeeping functions including issuance of commission checks, payment of bills, and posting to the general ledger.

Toward the end of 1995, Petitioner paid Ms. Nichols' travel expenses to fly to Anchorage to attend a training seminar in Petitioner's bookkeeping system.  Ms. Nichols' seminar attendance itself did not cost Petitioner, because Mr. Johnson had received two tickets for the price of one when he purchased his personal ticket.  Ms. Nichols used Mr. Johnson's free seminar ticket.

In May 1995, Petitioner began Ms. Nichols' compensation at $1,000 per month.  By the time Ms. Nichols severed her association with Petitioner in December 1996, Petitioner was paying her $1,300 per month through two bimonthly checks of $650.  Petitioner paid Ms. Nichols what she requested for the work she did.

Ms. Nichols tried to work 40 hours per week for Petitioner.  The vast majority of her work time was spent on Petitioner's premises because of the real estate commission's prohibition against removing documents from the office.

Ms. Nichols started work in Petitioner's premises around 9:00 a.m. and stopped work around 6:00 p.m. on five days per week.  She used Petitioner's computer to perform her duties.

Ms. Nichols occasionally missed a day of work, but Petitioner did not reduce her compensation.  On several occasions, Mr. Johnson had Ms. Nichols come in early to answer the telephone during staff meetings.  At times, Ms. Nichols took some work home and generated reports.

When Ms. Nichols met Mr. Johnson, she told him she was an experienced bookkeeper and an independent contractor.  She told Mr. Johnson she had the license, bonding, and insurance necessary for an independent business.

Before and while Ms. Nichols handled bookkeeping for Petitioner, Mr. Johnson did not verify that she had the license, bonding, and insurance necessary to provide services as an independent business.  Mr. Johnson never entered a written contract for services with her.  He engaged her trusting that her claim of operating a licensed business was true and that she was prepared to act in Petitioner's interest in matters of bookkeeping and taxes.

On December 28, 1996, Ms. Nichols stopped her bookkeeping relationship with Petitioner with no advanced warning.  She left Petitioner a resignation note indicating she felt work stress contributed to her recent illness.

Since December 1996, Mr. Johnson has performed research and concluded Ms. Nichols did not have a State of Alaska business license while engaged by Petitioner.  Mr. Johnson's conclusion is correct.  Ms. Nichols did not have a business license to work as a bookkeeper.  She apparently was not bonded for that work between May 1995 and December 1996.  The hearing record fails to show that during that period she carried any type of business insurance.

Ms. Nichols gave Petitioner federal tax advice on which Petitioner relied.  That tax information has proven inaccurate.  Ms. Nichols also told various individuals associated with Petitioner that she was going to tax school, but she never started the course to which she referred.  However, she gave individuals personal tax return assistance without charge but also without revealing she did not have the training they expected her to have.  A number of those individuals have had tax problems related to Ms. Nichols' assistance.

Ms. Nichols did not competently file her own federal tax returns for 1995 and 1996.  On those returns, she reported the payments from Petitioner as 1099 miscellaneous income rather than self‑employment income or wages.  She personally issued to herself Petitioner's 1099 form for 1995.

Ms. Nichols' testimony establishes the IRS has already audited her 1995 and 1996 returns and ruled she has to pay income and social security taxes on payments from Petitioner because the payments were wages.  She is not appealing the IRS ruling.  She is paying the additional taxes without protest.

Ms. Nichols was not performing bookkeeping for other companies when she started performing bookkeeping for Petitioner.

Chuck Grimm owned Copies Plus in 1996.  He came to know Ms. Nichols through Mr. Johnson.  Around January 1996, 

Ms. Nichols gave a promissory note to Mr. Grimm in exchange for an unutilized  computer he had at Copies Plus.  Mr. Grimm valued the computer at $1,200.  Some weeks later, Ms. Nichols alluded to Mr. Johnson that she could help Copies Plus with its books.  Mr. Johnson told her that he could trade the computer for work.

Sometime in the first half of 1996, Ms. Nichols began assisting with the books of Copies Plus.  Mr. Grimm eventually tore up her promissory note for the computer in anticipation that she would work off the debt.  He also gave her a Copies Plus company charge card from American Express.  He expected Ms. Nichols to charge only Copies Plus expenses to the card.

Mr. Grimm now believes Ms. Nichols charged personal items to the Copies Plus company credit card.  He is treating the personal charges and the computer as a loss incurred in 1996.  Ms. Nichols stopped her bookkeeping activities for Copies Plus at the time she stopped them with Petitioner.


STATUTORY PROVISIONS
AS 23.20.525 provides, in part:


(a)
In this chapter, unless the context otherwise requires, "employment" means...



(10)
service performed by an individual whether or not the common‑law relationship of master and servant exists, unless and until it is shown to the satisfaction of the department that




(A)
the individual has been and will continue to be free from control and direction in connection with the performance of the service, both under the individual's contract for the performance of service and in fact;




(B)
the service is performed either outside the usual course of the business for which the service is performed or is performed outside of all the places of business of the enterprise for which the service is performed; and




(C)
the individual is customarily engaged in an independently established trade, occupation, profession, or business of the same nature as that involved in the service performed....



CONCLUSION
SERVICE
Service exists when an individual performs labor for another in return for compensation.

From calculating sales commissions to tracking accounts receivables, bookkeeping is integral to the real estate sales segment of the financial services industry.  Ms. Nichols performed bookkeeping services for Petitioner for which Petitioner compensated her.

EMPLOYMENT UNDER AS 23.20.525(a)(10)(A), (B), and (C)
The Alaska Employment Security Act, not IRS regulations, determines whether an individual performed services covered for Alaska unemployment insurance purposes.

To escape unemployment insurance tax, penalty, and interest liability once service has been established, a Petitioner must show it satisfies all three elements "A, B, and C" of AS 23.20.525(a)(10)(A), (B), and (C).  ESC v. Wilson, 461 P.2d 425 (Alaska 1969).

ELEMENT A
Element A requires that the individual's actions are and will continue to be free from control and direction in connection with the performance of the service.

"The Department has adopted a test which requires a showing that the individual's actions are free of even the right to be controlled by another party.  The level of control is to be measured against that level of supervision which the nature of the work requires."  In re Allen Michael Chambers dba Interior Kirby, Comm'r Dec. 92H-TAX-002, March 24, 1992 citing Rahier Trucking v. United States, 344 F. 2d 644 (1989).

Petitioner's bookkeeping activities had to satisfy the requirements of the real estate commission and ERA.  Petitioner had to exercise control sufficient to ensure Ms. Nichols did not violate these requirements.  Petitioner had Ms. Nichols work on Petitioner premises using Petitioner assets.  Until Ms. Nichols quit, Petitioner understood Ms. Nichols performed to Petitioner's expectations.  Petitioner imposed the control it felt was necessary to satisfy the requirements within which it must operate.  Petitioner does not satisfy Element A for Ms. Nichols.

ELEMENT B
Element B is satisfied only if the service is shown to have been performed either outside the usual course of business for which the service is performed or is performed outside of all the places of business of the enterprise for which the services were performed.  "'All of the places of business' as described by the statute refers to all those places where an enterprise conducts any business related activity."  In re Jeffus Aircraft, Comm'r Dec. 77T-10, April 28, 1978; affirmed Donald A. Jeffus, d/b/a Jeffus Aircraft v. ESD, Alaska Super. Ct., 4FA-78-1034 Civil, December 8, 1978.

As noted, bookkeeping is integral to the financial services industry.  Ms. Nichols performed work in Petitioner's place of business in the usual course of Petitioner's business.  Petitioner does not satisfy Element B for Ms. Nichols.

ELEMENT C
"Element 'C' is established where an individual is shown to be customarily involved in an independently established trade, occupation, or profession.  Shedding some light on this language, the supreme court for the state of Oregon held that independent contractor status ordinarily exists if a person is an entrepreneurial enterprise enjoying such a degree of economic independence that the enterprise can survive any relationship with a particular person contracting for services."  In Holliday Sales Company, Comm'r Dec. 90H-TAX-039, May 31, 1991, citing Revlon Services v. Employment Division, 567 P. 2d 1072 (Oregon 1977).

The hearing record fails to create a presumption that Ms. Nichols' competence in structuring a valid independent contractor relationship with Petitioner exceeded the competence she demonstrated in completing her personal tax returns for 1995 and 1996.  The $1,200 computer she received from Copies Plus is less than one month of compensation paid by Petitioner in late 1996.  Regardless of what Ms. Nichols represented to Petitioner, she was not licensed, bonded, or otherwise genuinely established in business to such degree that her business could have economically survived the loss of the bookkeeping relationship with Petitioner.  Petitioner's unquestioning reliance upon Ms. Nichols' inaccurate assurances is insufficient to satisfy an "independent contractor" test under AS 23.20.525(a)(10).  Petitioner does not satisfy Element C for Ms. Nichols.

SUMMARY
For service to be exempt from unemployment insurance tax, all three elements of AS 23.20.525(a)(10)(A), (B), and (C) must be satisfied.  Petitioner does not satisfy any of the three elements.


DECISION
The April 8, 1997, letter of determination is AFFIRMED.  Services provided to Petitioner by Debra Nichols from May 1995 through December 1996 constitute covered employment under AS 23.20.525(a)(10)(A), (B), and (C).


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on November 18, 1997.








Stan Jenkins








Hearing Officer

