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)
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)



)

Docket No. 98-TAX-019

The petitioner timely appealed to the department from a tribunal decision mailed December 8, 1999, that set aside a determination holding petitioner liable for unemployment insurance contributions based on covered employment of Barbara Nahorney under 23.20.525(a)(10). The tribunal decision also remanded the case for an audit to be performed by the Employment Security Division's Tax unit (EST).

The petitioner objects to the remand order by the tribunal. Petitioner feels that the hearing should have continued so that the matter could come to resolution. He also argues that the matter was only raised by a "disgruntled worker. . . as a 'get even measure' to interrupt my business without cause. A full investigation should be made as to the validity of Ms. Nahorney's allegations which have involved the States (sic.) countless hours and finances."

Under 8 AAC 85.154 (a). The decision of the appeal referee shall

(1) affirm, reverse, or modify the determination of the division; or



(2) remand the case to the division for further investigation and a redetermination.

Section (d) of that regulation goes on to say

A party may file an appeal to the department from a decision of an appeal referee, except for a referee decision issued under (a)(2) of this section that only remands the case to the division for further investigation and a redetermination. If the case is remanded, the party may file an appeal to an appeal referee from the redetermination issued by the division.

Although the tribunal decision issued the petitioner in this matter did contain appeal rights saying petitioner had the right to appeal the decision to the department within 30 days, it is clear from the regulation cited that appeal rights are not extended in the case of remand by the tribunal. Instead the petitioner will have further appeals rights and the right to hearing, after EST has performed an audit and issued a new determination.

We have listened to much of the hearing record that took place in this matter. It was a prolonged hearing, with many delays and motions for added evidence. It was due to the requests for additional evidence and prolonged testimony that the tribunal remanded the matter for an audit by EST. Such an audit will include an investigation of "Mrs. Nahorney's allegations" as the petitioner requests. It also will include documentation provided by petitioner that is relevant to that investigation.

As we have held before, "The Tribunal is not an investigative body. . ." Galusha, Commissioner Decision 96 2396, February 11, 1999. The parties are to be prepared in a hearing situation to present the evidence and testimony they have prepared and not expect the tribunal to gather evidence they themselves have not inspected. Obviously there are facts and issues that have not been fully explored in the case at hand. We therefore conclude it was proper for the tribunal to remand this case to EST for further investigation in the form of an audit.

 For the reasons mentioned above, petitioner's request for appeal is DENIED. The decision and order of the tribunal dated December 8, 1999 is AFFIRMED.

FURTHER APPEAL may be had from this decision by filing a Notice of Appeal in Superior Court for the State of Alaska within 30 days from the date of mailing of this decision as provided in AS 23.20.445, AS 44.62.560-570, and the Rules of Appellate Procedure of the State of Alaska. Unless an appeal is filed within the 30-day period, this decision is final.

Dated and Mailed in Juneau, Alaska on September  19, 2000.


ED FLANAGAN
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