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STATEMENT OF THE CASE
Petitioner timely appealed an October 1, 2007, Employment Security Tax (EST) letter of determination.  The determination held that Kathleen Fleming provided services that constituted covered employment for Petitioner in 2006.  The issue to decide is whether Ms. Fleming did provide services to Petitioner that constitute covered employment under AS 23.20.525(a)(10)(A), (B), and (C) for unemployment insurance purposes.

A hearing was held on January 14, 1997. Ruth Wood represented Petitioner.  Kathleen Fleming testified as a Petitioner witness. Patty Wendell represented EST. Bruce Garrison and Loudon Wilson attended as observers.

FINDINGS OF FACT
The Petitioner is a non-profit civic organization whose “primary purposes are to provide a direct and continuous means of citizen participation in local government and affairs and to create an opportunity for communication between various groups and individuals.” Exhibit 2, p.2. 
The board of directors for the organization is made up of volunteers who work out of their own homes and meet in various locations throughout the community of approximately 800 people. They have met at various times in the local elementary school and in the library. Ruth Wood was the board chairman 
for the five-year period that ended in November 2007.
Kathleen Fleming worked for the Matanuska-Susitna School District from December 1989 through the end of 2003 as a Community Schools monitor and also as a janitor. Her duties were split fifty-fifty in those two positions. In late 2003 all Community Schools programs in the state were halted. Members of the community in Talkeetna wanted the program to continue as it provided a way to access the Talkeetna Elementary School for adult classes and for other community activities in the evening. The Community Council wrote to the Borough asking them to continue the program and the Borough, in response,   suggested that the Community Council run the program, or a similar program, using grant monies that the Borough would provide. The Community Council was offered the grant, in part, because of their non-profit status. Kathleen Fleming met with a Borough representative and with Ruth Wood, and due to her expertise with the program it was decided she would run the program for Petitioner, who in turn would receive a grant from the Borough to fund it. 

The new program was named the Community Enrichment Program. It provided classes and activities for the Talkeetna community beginning in September and ending in April of each year. The Borough funded the grant in the amount of $12,000 per year for the Petitioner to administer. Kathleen Fleming was hired as program coordinator to operate the program, which included the following duties; setting up classes, getting volunteers to instruct classes, obtaining use permits for the school and also another high school that was used, providing statistical reports required by the Borough, collecting registration fees and setting the amount of those fees, and opening the classrooms in the evening as well as cleaning up the classes afterward. She drew up a budget requesting to be paid $2,000 per month and provided an invoice to the Petitioner each month listing her hours worked. She also provided a report on the program for the monthly council meetings. Extra fees that she collected from students went into the bank account of the Petitioner, though the Council did not set those fees or in any way control the classes that were set up. Some fees were used to cover other expenses of the program. The Petitioner did have the right to approve classes, but never exercised that option. At times when the Council used a substitute to stand in for Kathleen Fleming, that person was paid less than Kathleen Fleming was, as that person did not carry out the planning duties that Kathleen Fleming provided.
There was no contract between Kathleen Fleming and the Petitioner. The Council believed they hired her as a consultant, as they had hired consultants for other grants that they administered. Kathleen Fleming has no established business as a consultant, nor did she provide similar services for any other group or institution during the time of her association with the Community Council. Ms. Wood made clear that the Community Council would not have opposed Kathleen Fleming providing similar services for others, but she 
believes there is little demand for such services in the small community of Talkeetna.
The Community Enrichment program was discontinued in September of 2007, though classes had already ended in April. New requirements of the School District partly caused the closure, as well as the Unemployment Insurance Tax assessment.  




STATUTORY PROVISIONS
AS 23.20.005 provides, in part:


(a)
This chapter shall be liberally construed to accomplish its purposes to promote employment security by increasing opportunities for placement through the maintenance of a system of public employment offices and to provide through the accumulation of reserves for the payment of compensation to individuals with respect to their unemployment.

AS 23.20.395 provides, in part:


(a)
An agreement by an individual to waive, release, or commute the individual's right to benefits or any other rights under this chapter is void.

AS 23.20.525 provides, in part:


(a)
In this chapter, unless the context otherwise requires, "employment" means...



(10)
service performed by an individual whether or not the common‑law relationship of master and servant exists, unless and until it is shown to the satisfaction of the department that




(A)
the individual has been and will continue to be free from control and direction in connection with the performance of the service, both under the individual's contract for the performance of service and in fact;




(B)
the service is performed either outside the usual course of the business for which the service is performed or is performed outside of all the places of business of the enterprise for which the service is performed; and




(C)
the individual is customarily engaged in an independently established trade, occupation, profession, or business of the same nature as that involved in the service performed...






ARGUMENTS
PETITIONER'S ARGUMENTS

Petitioner argues it was not an employer of Kathleen Fleming, as she was hired only as a consultant. She was hired because of her expertise in running the community schools program and was free to work for other entities in a similar position. They further argue that their activity was as a “pass-through” arrangement and they had no control over the program either in overseeing classes or class content, but rather that the Borough exercised oversight because in the contract it specified “All programs and tentative budget shall be approved in advance by the borough.” They believe element (A) was met as Kathleen Fleming was free from their control and direction.
The Community Council further argues that running the Community Enrichment Program was outside of their usual course of business and also their place of business in accordance with element (B). They contend that their normal business is to provide for citizen participation in local government and to create opportunity for communication between various groups and individuals. Though they did occasionally meet in the school, their real place of business is in the member’s homes where they carry out most of their duties for the council. 
As to the (C) element, the Community Council argues that Kathleen Fleming was always free to accept other jobs of the same or similar nature as her program coordinator position and this was not a full-time position for her. 

EST'S ARGUMENTS
EST argues that Kathleen Fleming ran the Community Enrichment Program for Petitioner and provided invoices for payment by them, thus showing that they exercised control over her or had the right to do so. They further argue that Kathleen Fleming did not receive the grant from the Borough, but rather Petitioner did, showing that running such a program became another part of their civic organization and thus a course of their business. Also the program was run out of the elementary school for the most part, which then became the place of business of the Community Council.  Further, Kathleen Fleming had no other business or service of this type and therefore she was not an independently established business of the same nature as that for which she provided services for Petitioner.


CONCLUSION
SERVICE
“In order to show ‘service’ the relationship must exist where an individual is bound, however strictly and for whatever length of time, to accomplish certain work and labor objectives for another and to receive in return some sort of recompense.”'    Alaska SST, Commissioner Decision 77T-9, 1C Unemp. Ins. Rptr. (CCH) ¶ 8097.19 (AK 1978)."  Cited in Wrangell Mental Health Services, Inc., Comm'r Dec. 94H‑TAX‑004, June 9, 1994. 
In the present case, Kathleen Fleming and substitutes that performed her services from time to time, were paid by Petitioner, thereby providing prima facie evidence that they provided services for the Petitioner. 
EMPLOYMENT UNDER AS 23.20.525(a)(10)(A), (B), and (C)
To escape unemployment insurance tax, penalty, and interest liability once service has been established, a Petitioner must show it satisfies all three elements "A, B, and C" of AS 23.20.525(a)(10)(A), (B), and (C).  ESC v. Wilson, 461 P.2d 425 (Alaska 1969).

ELEMENT A
Element A requires that the individual's actions are and will continue to be free from control and direction in connection with the performance of the service.

"The Department has adopted a test which requires a showing that the individual's actions are free of even the right to be controlled by another party.  The level of control is to be measured against that level of supervision which the nature of the work requires."  In re Allen Michael Chambers dba Interior Kirby, Comm'r Dec. 92H-TAX-002, March 24, 1992 citing Rahier Trucking v. United States, 344 F. 2d 644 (1989).

Petitioner only paid Kathleen Fleming for her work after she accounted to them by providing monthly invoices showing her hours worked. Further, though they did not take an active role in choosing classes she set up, they did have veto power if she had set up a class they did not approve of. I therefore conclude that Petitioner has not shown that Kathleen Fleming was free from their direction and control during the course of her association with them.   
ELEMENT B
Element B is satisfied only if the service is shown to have been performed 
either outside the usual course of business for which the service is performed or is performed outside of all the places of business of the enterprise for which the services were performed.

The "usual course of business" is the main course of business of the company in question.  Sumpter vs. Employment Security Commissioner, Op. No. 114-443 (US Dist. Ct., Dist. of Alaska, Third Div., March 31, 1959).

"'All of the places of business' as described by the statute refers to all those places where an enterprise conducts any business related activity."  In re Jeffus Aircraft, Comm'r Dec. 77T-10, April 28, 1978; affirmed Donald A. Jeffus, d/b/a Jeffus Aircraft v. ESD, Alaska Super. Ct., 4FA-78-1034 Civil, December 8, 1978.

Individuals who signed independent contractor agreements to sell Kirby vacuum cleaners door-to-door were employees of Kirby of Fairbanks, and the private homes at which they performed sales activities constituted a "place of business" for Kirby of Fairbanks.  Kirby of Fairbanks, Comm'r Dec. 16, May 30, 1972; affirmed Kirby Company of Fairbanks, Comm'r Dec. 76T-1, March 23, 1978.

The Petitioner is a civic organization set up for the enhancement of community participation in local government and other affairs of the community. The Community Enrichment Program very closely resembles their articulated goals and purpose in providing community education. Indeed, the witness for the council mentioned other grants that were administered by the Petitioner. Further it appears that the Community Council exercised its duties in schools, the public library, and in homes of the members, which overlapped the very places that the Community Enrichment Program held classes to further education for community members. I hold Petitioner does not satisfy Element B for the program which Kathleen Fleming  administered for them.
ELEMENT C
"Element 'C' is established where an individual is shown to be customarily involved in an independently established trade, occupation, or profession.  Shedding some light on this language, the Supreme Court for the state of Oregon held that independent contractor status ordinarily exists if a person is an entrepreneurial enterprise enjoying such a degree of economic independence that the enterprise can survive any relationship with a particular person contracting for services."  In Holliday Sales Company, Comm'r Dec. 90H-TAX-039, May 31, 1991, citing Revlon Services v. Employment Division, 567 P. 2d 1072 (Oregon 1977).

While it is agreed that Kathleen Fleming was not a full-time employee for the Petitioner, neither did she provide any like services for any other individual or organization. She had no established business of this type and did not have a business license or any other trappings of an existing enterprise. When she was unable to perform the duties for some reason, a substitute was hired by the Petitioner rather than by her. Petitioner does not satisfy Element C for Kathleen Fleming.
SUMMARY
The Alaska Employment Security Act shall be liberally construed to accomplish its purposes that include "the accumulation of reserves for the payment of compensation to individuals with respect to their unemployment."  

AS 23.20.005.

Individuals may not waive any of their rights under the Alaska Employment Security Act.  AS 23.20.395. This means that even though Kathleen Fleming wished to waive her rights to future benefits based on services she provided to Petitioner, she cannot legally do so. 
As stated before, for service to be exempt from unemployment insurance tax under AS 23.20.525(a)(10), all three elements (A), (B), and (C) must be satisfied. Failure to satisfy one or more of the elements means the service is covered.  Petitioner does not satisfy any of the three elements, accordingly, the determination under appeal must be affirmed.


DECISION
The October 1, 2007, letter of determination is AFFIRMED.  Services provided to Petitioner by Kathleen Fleming in her position as a program coordinator does constitute covered employment.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on February   , 2008.








Stephen Long







Hearing Officer

