INTERNATIONAL MARKETING

79T-158

Page 5 of 5

ALASKA DEPARTMENT OF LABOR

DECISION OF THE COMMISSIONER OF LABOR

Commissioner's Review No. 79T-158

In the matter of the

Employment Security Division

of the Alaska Department of Labor 



vs 

International Marketing Corporation


On March 21, 1979, the Employment Security Division held International Marketing Corporation (hereafter, "IMC") to be an employer subject to the Alaska Employment Security Act effective January 1, 1976. On March 26, 1979, the division held IMC liable for a total of three hundred thirty-four dollars and twenty-three cents ($334.23) in contributions, penalties and interest due the Alaska Unemployment Insurance Fund for all of 1976, '77 and '78. I consider IMC's March 26, 1979 letter as an appeal from both holdings. This matter was heard in and on my behalf at Anchorage,  Alaska on September 3, 1980. Mr. Allen B. Tortora, Vice-President, represented IMC. Senior Field Auditor Glen G. Knickerbocker and Field Auditor Raymond A. Rouzan represented the division.

FINDINGS OF FACT


IMC is a manufacturers' representative on military bases outside the continential United States. In the particular facet of its business under review in this matter, IMC is paid by Amana to promote the sale of the Amana mircowave oven (hereafter "oven") by the U.S. Army and Air Force Exchange Service on Eielson and Elmendorf Air Force bases in Alaska (hereafter "the store") and to uphold the parts warranty on such ovens after they are sold. Amana and IMC split the cost of producing promotional materials such as

brochures distributed by IMC. Amana does not control the method or means of promotion and it was IMC, not Amana, who determined the demonstration of the ovens by the actual cooking of food and distribution of cooked food samples in the store to be essential to the sales promotion of the ovens. IMC does not supply or sell ovens in Alaska.


The first two demonstrators utilized in Alaska by IMC were recruited and approved by an IMC representative. Thereafter, normally, demonstrators leaving would recruit and indoctrinate their replacements. In at least one instance this resulted in IMC having to pay both a demonstrator and her trainee at the same time. However, normally, the only notice IMC receives of the passing of a demonstrator position from one individual to another is in the form of a letter and billing from the new demonstrator. Amana and IMC furnish pamphlets which detail the proper use of the oven and both Amana and IMC are available to answer any technical question a new demonstrator may have in regard to the over and its use.


During the period at issue herein, demonstrators received five dollars ($5.00) an hour, a two dollar ($2.00) commission for each oven sold at the store, and reimbursement for groceries used in the demonstration. Subsequently, IMC discontinued the commission but raised the hourly rate to from six dollars and fifty cents ($6.50) to seven dollars and fifty cents ($7.50) an hour dependent upon location and experience. The store allows the demonstrator the use of an oven and IMC furnished oven accessories, both at no cost. In conjunction with but unrelated to promoting the oven, IMC furnishes the demonstrator with a popcorn popper which the demonstrator was likewise expected to promote and utilize at the store.


The demonstrators already know how to cook, are usually wives of military servicemen and work only part time at the store. The hours and days of work are a matter between the demonstrator and the store manager. Thus, although IMC would like demonstrators to work at least six hours a week and that on Saturday, IMC has little control over when and if services are to be performed. When an IMC representative occasionally comes to Alaska for a special

promotion, the demonstrators may assist with the special promotion (even if not at the store) and receive their regular hourly rate of pay from IMC for all such services.


IMC did terminate one demonstrator (Michael Ann Foltz on October 14, 1978) for unacceptable performance and dress and reserves the right to terminate any demonstrator whose performance is deemed unacceptable. Demonstrators are asked by IMC to submit a report and billing to IMC each week. Such report and billing is suppose detail the number of ovens warehoused and sold by the particular store, customer traffic in the store, and expenses during the period covered by the report as well as request for additional promotional materials if needed. However, there is little indication that strict reporting is enforced and demonstrators report only as frequently as they wish to get paid and reimbursed.


Although IMC furnishes each demonstrator a wage and earning statement for IRS purposes each year, nothing is withheld for any purpose from the gross amount due each demonstrator and IMC does not provide Workmen's Compensation, health insurance, a retirement plan or any other type employee benefit for the demonstrator. IMC does not require demonstrators to have or report a valid business license. The demonstrator has an open-ended relationship with IMC

without any set date of expiration and without any written contract. The only investment made by the demonstrator is the food for which she is later reimbursed and there is little profit to be realized or loss to be suffered by her as a result of her services (she still receives her hourly rate of pay). I find no evidence that, although free to do so, any demonstrator involved in this matter has established herself in business as a demonstrator generally or performing such services for any other company.


Finally, IMC has neither contended nor shown the period of service or the amounts involved in the division's arbitrary assessment to be in error.

STATUTORY PROVISIONS

AS 23.20.525: “EMPLOYMENT DEFINED. (a) In this chapter, unless the context otherwise requires, ‘employment’ means...(10) service performed by an individual whether or not the common-law relationship of master and servant exists, unless and until it is shown to the satisfaction of the department that...

(A) the individual has been and will continue to be free from control and direction in connection with the performance of service, both under his contract for the performance of service and in fact...

(B) the service is performed either outside the usual course of business for which the service is performed or is performed outside of all the places of business of the enterprise for which the service is performed; and...

(C) the individual is customarily engaged in an independently established trade, occupation, profession, or business of the same nature as that involved in the service performed...”

CONCLUSION


IMC has argued that I should be bound in this case by the treatment accorded IMC under the Federal tax laws and/or be persuaded to rule in IMC's favor on the basis of a favorable ruling issued to IMC by the California Unemployment Insurance Appeals Board (Case No. SD-T-2811, dated June 19, 1979). The instant case is easily distinguished from either. The common-law

master/servant relationship which is the cornerstone of Federal tax liability was specifically excluded from consideration under the Alaska Act, supra, by the Alaska Legislature. The California case adjudicated IMC's liability for demonstrators who performed their services overseas and not within the State of California whereas the instant case addresses IMC's liability for services

performed within this state which seeks to enforce its tax law. Accordingly, if IMC is to avoid liability in this matter, it must do so on the basis of the Alaska Law cited above.


Applying AS 23.20.525(a)(10), the first question to be answered is; for whom do the demonstrators perform their service? Clearly, it is IMC that has the contractual obligation and receives payment from Amana to promote the sale of ovens at the stores. Also it was IMC's decision to carry out this promotion

through the services of demonstrators. Accordingly, without regard to the existence or nonexistence of any common-law master/servant relationship, it is IMC for whom the demonstrators perform their service and liability can be avoided by IMC only by a showing to my satisfaction that the exceptions contained in (A), (B), and (C) in the conjunctive have been met.


In regards to the (A) element, I must agree with IMC that very little control (legal or otherwise) is exercised by IMC over the performance of service by a demonstrator. The position is just passed along from one demonstrator to the next, the demonstrator works out her own hours with the store, and reporting to IMC is casual. I am of the opinion, however, that the degree of control required for IMC to be successful as a promoter is exercised. First of all, IMC can rely upon the manager of the store in which services are performed to exercise some degree of supervision both as to hours and as to customer complaints. There is an identity of interest between IMC and the store in this regard: the sale of ovens. Secondly, IMC does require reports, whether strictly enforced or not, by which performance can be monitored. Lastly, IMC both reserves the right to discharge and has demonstrated that it will use that right.


The (B) element is not established because IMC itself decided that demonstration was essential to promotion of the oven and because IMC's place of business for promotion according to its agreement with Amana is the very store where the demonstrator performs her service. Accordingly, I must hold that the services of the demonstrators are performed both inside the usual course of

IMC's promotional business and at the places where such  promotional business is performed.


Finally, the (C) element is not established because the demonstrators, although maybe working full time elsewhere and free to do so, have not been shown to be customarily engaged in an independently established trade, occupation, profession or business as demonstrators. 


To summarize, regardless of how IMC is treated for tax purposes elsewhere, it is clear that IMC has the status of a covered employer under the Alaska Employment Security Act for the services rendered IMC by, its demonstrators and that the division's, still prima facie correct, arbitrary assessment of

contributions, penalties and interest is in order.

ORDER


IT IS HEREBY ORDERED that the March 21, 1979 Notice of Coverage Determination and March 29, 1979 Notice of Assessment involved in this matter are SUSTAINED. IMC is liable for contributions, penalties and interest due the Alaska Unemployment Insurance Fund in accordance therewith.


FURTHER APPEAL may be had from this decision by filing a Notice of Appeal in Superior Court for the State of Alaska within 30 days after the date of mailing of this decision as provided in AS 23.20.445 and the Rules of Appellate Procedure of the State of Alaska. Unless an appeal is filed within the said 30-day period, this decision is final.

Dated and Mailed in Juneau, Alaska on November 10, 1980.

ALASKA DEPARTMENT OF LABOR

Edmund N. Orbeck

Commissioner

