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Case No. lKE-92-l364 CI

DOL Commissioner #9228275

DOL Tribunal #9218275

MEMORANDUM OF DECISION

I. INTRODUCTION 


William Tyrell appeals a disqualification from unemployment benefits based on an administrative conclusion that he voluntarily 

left his employment without good cause. In light of the Department

of Labor's findings of fact, no reasonable person could conclude that Mr. Tyrell intended to quit his job. Further, as a matter of 

law, the court rejects the State's argument that, even if Tyrell did not intend to quit, it should be allowed to treat him "as if" 

he did because he "abandoned" his job within the meaning of his 

employment contract. However, Tyrell's conduct may have constituted "misconduct," as that term is defined in the statute and regulations, and the State should have an opportunity to argue to that effect. The decision below is therefore REVERSED and REMANDED.

II. FACTUAL BACKGROUND

Tyrell's initial application for unemployment insurance

benefits was denied, on the ground that he had "voluntarily left

[his] position." ROA 7. Tyrell appealed. The Appeal Tribunal

decision contained the following "Findings of Fact":

Mr. Tyrell was employed as a bridge design engineer for the State of Alaska, Department of Transportation and Public Facilities, from December 10, 1990, to June 17, 1992.

In May, 1992, Mr. Tyrell was placed on temporary assignment as a construction engineer working on the Dalton Highway. He worked a considerable amount of hours above his regular 37.5 hours per week. Mr. Tyrell estimates he worked about 129 hours in two weeks.

Bridge design engineers are in a classification within state employment which does not provide overtime pay. Construction engineers, on the other hand, are eligible for overtime pay.  The policy of the DOT/PF is to pay bridge design engineers  overtime when they are temporarily assigned as construction engineers. When Mr. Tyrell received his paycheck after having worked as a construction engineer, he found that he had not been paid overtime. He filed a report of pay problem [sic] with his personnel office, and was informed by the administrative assistant that he would not be paid overtime because he was a bridge design engineer. He was told that his overtime had been disapproved by Keith Gerkin, the deputy commissioner.

Mr. Tyrell went immediately to the deputy commissioner's office to speak with him. Because the secretary was not available, Mr. Tyrell asked the first person he saw where he could find the deputy commissioner. The person indicated the closed door of an office, and said "In there." Mr. Tyrell walked into the office, stopping a meeting which was in progress with the deputy commissioner. Mr. Tyrell asked if the deputy commissioner had time to speak with him then, the deputy commissioner agreed, and excused himself and he and Mr. Tyrell went into the hallway. Mr. Tyrell asked about the denial of the overtime, and the deputy commissioner responded that he was not going to authorize the overtime. Mr. Tyrell then became angry, went to his office, and told his supervisor, Mr. Larry Carlson, acting chief bridge engineer, that he was not going to work for any outfit that did not pay its employees. Mr. Carlson, who was aware of the situation, told Mr. Tyrell that he agreed he should have been paid the overtime, and that if he pursued it he would get the overtime pay. Mr. Tyrell, instead, cleared his personal effects out of his desk, told Mr. Carlson that he was going to the Department of Labor to file a wage and hour complaint, and left the building. In parting, Mr. Tyrell told Mr. Carlson that he d1d not intend to return unless and until he was paid the overtime. 

Mr. Tyrell contends that he was told by the wage and hour  representat1ve to whom he spoke, that the state was exempt from the labor laws and did not have to pay overtime if it did not wish to do so. As he is a member of the Alaska State Employees Association, general government unit, one of the state employees' bargaining units, Mr. Tyrell was also advised to contact his union. Mr. Tyrell did so, and was told by the union representative that he should return to work, or at least take annual leave.

In response to an inquiry, the DOT/PF tendered to the union representative a proposed settlement in which the DOT/PF agreed to pay Mr. Tyrell severance pay, and the overtime pay, if Mr. Tyrell would tender his resignation. Mr. Tyrell refused to tender his resignation because he did not believe he had done anything wrong or that he had quit his job. The following morning, when Mr. Tyrell arrived at work, he was given a letter which informed him that, because the DOT/PF considered him to have abandoned his job, he was terminated. The letter of termination cites Article 14 of the general government unit contract which provides that job abandonment is one cause for termination.

The decision to discharge Mr. Tyrell was made by Roger Allington, director of engineering and operations standard. Mr. Allington based his decision on problems about which he had heard regarding Mr. Tyrell in the field, Mr. Tyrell's interruption of the deputy commissioner's meeting without going through channels, and abandonment of his position. Mr. Cummings, however, testified that no action had been being pursued [sic] to discharge Mr. Tyrell because of the problems in the field.

Mr. Tyrell has filed a union grievance against the termination, but did not file a formal grievance against the overtime pay [sic], as he did eventually receive that pay. ROA 10-11.


The Appeal Tribunal affirmed the denial of Tyrell's application for benefits on the ground that he had voluntarily left his work without good cause. ROA 12. The Commissioner of Labor denied Tyrell's appeal. ROA 16. This appeal followed.

111. STANDARD OF REVIEW

The court is called upon to review the conclusion of the Department of Labor (hereinafter "the department"} that Tyrell voluntarily quit his employment. This will start with a review of

the hearing officer's findings of fact. Factual findings are subject to "substantial evidence" review: if, given all the

evidence in the record, a reasonable person could have reached the

same conclusion about a factual matter, the factual finding must be upheld. See State Dep't of Labor v. Boucher, 581 P.2d 660 (Alaska 1978). Each of the findings of fact in this case is supported by substantial evidence.


Next, given these facts, the court must determine whether the facts found support the department's conclusion that Tyrell "voluntarily left" his job. As a matter of law, Tyrell could not have "voluntarily left" his job unless he intended to leave his job; this is the central legal standard in this appeal; it is a matter of statutory interpretation, as to which the court exercises its independent judgment. See Tesoro Alaska Petroleum v. Kenai Pipe Line, 746 P.2d 896, 903-04 & n.12 (Alaska 1987).

Finally, the court must apply the factual findings to the

legal standard, which in this case means asking whether, in light of the facts, a reasonable person could infer that Tyrell intended to leave his job. That is itself a factual question, and therefore subject to deferential "substantial evidence" review. See Boucher,

supra.

IV. ANALYSIS
The unemployment statute provides, in relevant part, that

a worker is disqualified for benefits if he "(1) left [his] last 

suitable work voluntarily without good cause; or (2) was discharged for misconduct connected with [his] work." AS 23.20.379(a) (1990). 

Initially, the court notes that "misconduct" is not an 

issue. The hearing officer's decision in this case rested explicitly on his conclusion that Tyrell left his job "voluntarily

without good cause" under AS 23.20.379(a)(1), ROA 12, and "voluntary leaving" is the theory expressly relied upon by the State in its brief supporting an affirmance of the decision below. See Appellee's Brief 3-4. Second, the question in this case is not

whether the Department of Transportation [hereinafter DOT) properly terminated Tyrell; the sole issue in this case is whether the State had grounds to deny Tyrell unemployment insurance benefits. Third, "job abandonment" is a contractual, not statutory, term; that Tyrell's actions may have constituted "job abandonment," however that term is defined, does not automatically mandate the conclusion that Tyrell intended to quit his job and a finding of such intent is the sine qua non of any finding that Tyrell "voluntarily quit."

A. Tyrell Did Not "Voluntarily Quit" His Employment 

The hearing officer, after making factual findings, concluded as follows: 

I conclude, first, that Mr. Tyrell voluntarily quit his employment. He cleaned out his desk of all of his personal effects, and told his employer that he was not going to work for a company that did not pay its employees and that he had no intention of returning unless the overtime was paid. His actions can be interpreted as nothing else than quitting his employment. The DOT/PF's letter of termination merely formalized that action. 

I hold that Mr. Tyrell voluntarily left suitable work without good cause.

ROA 12.

The problem with this conclusion of law is that the facts in the whole record do not support it. "Voluntary" is defined as "[a]rising from one's own free will" or "[a]cting on one's own

initiative." WEBSTER'S II NEW RIVERSIDE DICTIONARY 771 (1984). To

say that Tyrell voluntarily left his job is to say that he left it

intentionallv. It is not enough to claim that Tyrell voluntarily

committed some antecedent act which resulted in his being fired; he can be denied benefits only if he intended that result.1
That Tyrell did not intend to quit his job is made clear by an examination of the hearing officer's own findings of fact, as set out above. Tyrell "did not believe...that he had quit his job." ROA 11. Tyrell told his supervisor, Carlson, that he was going to the Department of Labor to file a wage and hour claim and that "he  did not intend to return unless and until he was paid the overtime." Id. (court's emphasis) Had Tyrell made some absurd demand, one certain to be rejected, and indicated that he did not intend to return until it was satisfied, DOT might well have been justified in concluding that he did not intend to return at all. However, in this case Tyrell was entitled and his supervisor knew he was entitled to the disputed overtime pay, and indicated that he was going to file a complaint with the Department of Labor to collect it. In this context, a reasonable person would not construe Tyrell's statement as indicating an intent to leave permanently.

Tyrell was "advised prior to abandoning his position that

such abandonment was subject to serious consequences." ROA 48.

"Serious consequences" might reasonably be interpreted as including the full range of disciplinary measures, including 

1. Cf. Valley Vendors. Inc. v. Jamieson, 630 P.2d 61, 63 Ariz. ct. App. 1981) (quoting Arizona regulations stating that "[a] worker's separation from employment is either a quit or a discharge" and that "[t]he claimant quits when he acts to end the employment and intends this result") (emphasis added).

termination. The State does not claim that Tyrell was told expressly that the "consequence" would be losing his job.

DOT "tendered to the union representative a proposed settlement in which the DOT/PF agreed to pay Mr. Tyrell severance pay, and the overtime pay, if Mr. Tyrell would tender his resignation." ROA 11. This is, again, simply inconsistent with a belief that Tyrell had already quit his job. If that were DOT's belief, it would make no sense to offer Tyrell a settlement to get

him to resign. 

DOT made a "decision to discharge" Tyrell, based on Tyrell's

abandonment of his position, his interruption of the deputy commissioner's meeting, and "problems" regarding Tyrell's field 

work. This is inconsistent with a claim that Tyrell quit. If he had quit, and if the letter of termination sent to him by DOT, ROA 1, simply memorialized or "formalized" that fact, as the State claims, ROA 11, there would have been no need for a "decision to discharge" him.

Finally, Tyrell returned to work the following morning, having missed a total of one afternoon of work - an afternoon which DOT had offered him the option of taking off. ROA 5. Had Tyrell intended to quit, it is difficult to understand why he would have shown up at work the next morning. 

In short, Tyrell did not "voluntarily leave" his job; he was fired. This was made absolutely clear in the agency hearing: 

Hearing Officer: Is it the position of the Department [of  Transportation] that Mr. Tyrell quit his job or that he was discharged from that employment. 

Employer: Ah--we take the position that he was discharged, in  that it is not a voluntary resignation. But the reason for discharge is abandonment of his work. 

Tr. 44 {emphasis added). See also Appellee's Brief 3; ROA 11-12.

This seems to make AS 23.20.379(a)(1) (quitting "voluntarily without good cause") a dead letter, leaving the state only AS 23.20.379(a)(2) ("misconduct") as a basis for denying benefits. But the state is apparently unsure whether Tyrell's actions constituted “misconduct”2 and urges a very different approach to AS 23.20.379(a)(1). 

B.    The State's Argument is Based On The "Constructive

      Vo1untarv Leaving" Doctrine

Perhaps aware of the problems inherent in claiming that 

2 "Misconduct" is defined as 

any willful violation of the standards of behavior which an employer has the right to expect of an employee. An act that constitutes a willful disregard of an employer's interest or recurring negligence which demonstrates

wrongful intent is misconduct. Isolated instances of poor judgment, good faith errors, unavoidable accidents, or mere inefficiency resulting from lack of job skills or experience are not misconduct for the purpose of denying benefits under AS 23.20.379.

8 AAC 85.095 (Apr11 1991).

Whether m1sconduct could have been a proper ground for discharge and a denial of benefits is a separate question. A colorable argument could be made to that effect. See, e.g., Smith

v. Sampson, 816 P.2d 902 (Alaska 1991) (employee committed

misconduct when he accepted an unauthorized credit card, after he

was warned against accepting credit cards without management

authorization and told that any further violation of this rule

would result in his discharge); Williamson Co. v. Review Ed. of

Indiana Unemp. Sec. Div., 250 N.E.2d 612, 618 (Ind. Ct. App. 1969)

(employee properly discharged for misconduct after "walking off the job in the middle of a shift without cause," having been warned that if he left the plant he would be terminated}; Wing v.

Commonwealth Unemployment Compensation Ed. of Review, 426 A.2d 198, 200 n.3 (Pa. Commw. Ct. 1981) and Haseleu v. Commonwealth

Unemployment Compensation Ed. of Review, 316 A.2d 159,161 n.1 (Pa.

Commw. Ct. 1974) (unauthorized absence from work can constitute

willful misconduct justifying discharge}.

Tyrell quit his job when the record shows he was fired, the State urges affirmance on the theory that 

[g]enerally, an absence from work, resulting in an employee's discharge, may be considered a voluntary leaving if the employee's actions indicate that he does not intend to return to  work. When the absence follows an argument with an employer, the employer may reasonably infer that the employee has abandoned his job.

Appellee's Brief 5 (emphasis added). And "[t]hough the Alaska 

Supreme Court has not specifically addressed this matter, courts in other jurisdictions have addressed similar circumstances." Id. The State cites three New York cases, a Michigan case, and an Alaska administrative agency decision in support of its position.

The State, in short, urges the court to accept the doctrine of "constructive voluntary leaving" as the test for whether one left work "voluntarily without good cause" under AS 23.20.379(a)(1).3 A recent description of that doctrine summarizes it as:

a concept recognized in some jurisdictions which allows one to infer or to presume from the voluntary actions of an employee that he caused a circumstance which he knew or should have known would result in his being discharged from his employment.

Bertini v. Administrator, Unemployment Compensation Act, 464 A.2d

867, 869 (Conn. Super. Ct. 1983).

There are several problems with the State's position. First, the New York cases that constitute the bulk of the precedent cited by the State in support of its position have been effectively 

3 The State's position seems to mix two distinct arguments: “job abandonment” as a ground for termination, and "voluntary leaving" as a ground for denial of benefits. Once "job abandonment" is put aside, the decisions cited and the State's argument can reasonably be interpreted only as a claim that the “constructive voluntary leaving” doctrine applies.

overruled. The State cites Palko v. Delson Candy Company, 285

N.Y.S.2d 345 (App. Div. 1967), Bartels v. Catherwood, 283 N.Y.S.2d 692 (App Div. 1967), and Tatem v. Catherwood, 271 N.Y.S.2d 3851

(App. Div. 1966). In Palko, the court upheld a denial of benefits

based on voluntary leaving without good cause, where the worker

threatened to leave work early on a particular day, was warned that she would be fired if she did so, and was fired when she left 

anyway. Palko, 285 N.Y.S.2d at 346. In Bartels, similarly, the 

court upheld a finding that the worker voluntarily left his job

without good cause, where he was fired after leaving his job  before the end of his shift, having done so on previous occasions, and having been warned not to do so again. Bartels, 283 N.Y.S.2d at 693. And in Tatem the court upheld a finding of voluntary leaving without good cause, where the worker was fired after leaving work for about twenty minutes without authorization, two days after receiving a memorandum warning him that further unauthorized absences would not be permitted. Tatem, 271 N.Y.S.2d at 386.

Unfortunately for the State, these cases were deprived of

much of their precedential value by the New York Court of Appeals in the 1975 case of James v. Levine, in which Chief Judge Breitel

eloquently analyzed the "constructive voluntary leaving" doctrine

in New York: 

[T]he doctrine of provoked discharge had its origin not in the statute but in Matter of Malaspina, and the special kind of discharge there involved. An employee was discharged by his employer because the employee had refused to join the union in an agency shop under a collective bargaining agreement. The act of the employee in refusing to join the union was therefore voluntary. The act of the employer was compelled by its obligation under the collective agreement. It was held that under such circumstances the employee, who had known of the requirement before employment and being fully aware of the inevitable consequences of his refusal, had voluntarily left his employment by provoking his discharge. Arguably, this was a legitimate and essential gloss on the statute to fill a gap. It did not purport to, nor might it, create a third and distinct category for determining temporary ineligibility for unemployment insurance benefits . . . . 

It is suggested by respondent that administrative extension of the doctrine beyond the situation where the employee's voluntary acts result in the employer's "involuntary" discharge of the employee arose from two conditioning circumstances. The first was the pre-1958 difference in eligibility periods between voluntary separation and misconduct. The second was the reluctance to stigmatize a discharged employee with misconduct. In short, the doctrine for either or both of these reasons was extended to accomplish on the one hand a benevolent purpose, and on the other a euphemistic purpose, perhaps understandable, but logically mischievous. Indeed claimants argue, with some cogency, that the inappropriate extension of the doctrine has in effect introduced, without statutory authority, an added, distinct ground for disqualification, and to make matters worse, susceptible of arbitrary application.

. . . .

Among other jurisdictions, there has always been disagreement whether one who effects his own discharge by indirection may be deemed to abandon his employment "voluntarily". The doctrine is a fiction in most cases, the real cause of discharge being misconduct. Some jurisdictions refuse to recognize the category of "constructive voluntary leaving". It would seem that the doctrine arose largely within the context of union activities and collective bargaining agreements, where special policy considerations were at work. Certainly those special concerns account, in large measure, for the Malaspina result. For the large majority of cases, consideration of eligibility under the rubric of misconduct leads to more sensible analysis and resolution. More important, the statute requires it.

In summary, each of the [cited] cases demonstrate [sic] the inappropriateness of the provoked discharge doctrine, where the employer mayor may not choose to discharge the unsatisfactory employee. Matter of Malaspina should be confined to the instance of the 'involuntary' discharge by an employer for cause flowing from the 'voluntary' act or acts of the employee. Causes for discharge which do not attain the level of misconduct may not be used to render claimants ineligible for benefits. Voluntary separation should, except perhaps in the unusual situation of the Malaspina case, be confined to the giving up of employment permanently or temporarily, without cause or justification.

James, 358 N.Y.S.2d 411, 412-16 (1974) (emphasis added). This view was reiterated by then-Judge Wachtler in DeGreqo v. Levine, 3831

N.Y.S.2d 250 (1976):

Provoked discharge, a gloss over the statutory disqualification for voluntary separation without good cause[,] is a narrowly drawn legal fiction designed to apply where an employee voluntarily engages in conduct which transgresses a legitimate known obligation and leaves the employer no choice but to discharge him. In such a case the agency is entitled to put substance over form and to conclude that the employee voluntarily left his job without good cause. . . .

Since this concept was subject to arbitrary application and was inappropriately extended without statutory authority, our court in Matter of James (Levine) adopted a very strict view of it. We made it clear that a denial of unemployment insurance benefits due to provoked discharge would be sustained only where the employer has no range of discretion but was compelled to terminate employment. In addition, James recognized that although provoked discharge might be inapplicable, the actions of the employee may amount to misconduct thereby disqualifying him from benefits. By the same token, where the employee has not provoked discharge or engaged in misconduct he will be entitled to benefits despite the fact that the employer may have fired the employee for valid reasons.

DeGrego, 383 N.Y.S.2d at 251-52 (emphasis added). "Involuntary"

discharge remains the rule in New York today, whether the discharge is mandated by a union contract, as in Malaspina, or by statute.4 

4 See, e.g., Claim of Lenoir, 574 N.Y.S.2d 419 (N.Y. App. Div. 1991) (bus driver committed traffic infractions and accumulated enough "points" on his license that he was disqualified under the Vehicle Code from driving a bus; employer compelled to fire him because valid bus driver's license was a requirement of the job; 

The State's reliance on Jenkins v. Appeal Ed. of Michigan  Emp. Sec. Comm'n, 110 N.W.2d 899 (Mich. 1963), is also unavailing, for the result in that case reflects the equal division of that court, not the status in Michigan of the "constructive voluntary 

employee not entitled to benefits); Claim of Hannah, 534 N.Y.S.2d 753 (N.Y. App. Div. 1988) (denial of benefits was proper where employee was issued a temporary teaching certificate conditioned on his completing certain college courses by a specified date; he did not do so, and, absent proof of compliance, employer was not authorized to renew temporary certificate and had to dismiss him); Claim of Steckel, 474 N.Y.S.2d 595 (N.Y. App. Div. 1984) (employee fired for refusal to join mandatory retirement system entitled to benefits where her refusal to join was  precipitated by employer's furnishing her with inaccurate information about the system); Hunt v. General Electric Co., 444 N.Y.S.2d 492 (N.Y. App. Div. 1981) (employee was entitled to unemployment benefits, because his conviction for body stealing did hot compel his discharge; "[e]very discharge for cause does not mean that the cause constitutes misconduct"); Cruz v. Ross, 417 N.Y.S.2d 127 (N.Y. App. Div. 1979) (claimant did not voluntarily leave his job where collective bargaining agreement required that, on union's request, non-union employee be discharged unless employee acted within fifteen days to pay union dues, union requested discharge, and employer discharged worker the next day; court held that, under terms of agreement, employer would not be forced to discharge employee until fifteen-day period had elapsed); Keenan v. Levine, 377 N.Y.S.2d 780 (N.Y. App. Div. 1976) (denial of benefits for voluntarily leaving job was appropriate where law required employee to reside locally, he was given a temporary waiver of the requirement on condition that he "actively seek to acquire" a local residence, and he had taken no steps to do so after nine months on the job).

The New York rule has been adopted elsewhere. See, e.g.,

Bertini v. Admin., Unemp. Act, 464 A.2d 867, 870 (Conn. Super. Ct.

1983) (termination is voluntary only if the employee commits "an

intentional act of commission or omission which act in and of itself precludes him from continuing his employment"; if "[t]he

employer had to take the further action of deciding to discharge

him for violation of the rules of work," the termination was not

voluntary); State ex rel. Dep't of Labor v. Unemp. Ins. Appeal Bd., 97 A.2d 412 (Del. Super. Ct. 1972); Barksdale v. Director of Div. of Emp. Sec., 489 N.E.2d 994 (Mass. 1986); Amuchastequi v. Dep't of Emp., 479 P.2d 526 (Or. Ct. App. 1971).

leaving" doctrine. Jenkins had asked permission to leave work early on the day before Christmas; the request was denied because the company's production schedule would not allow it. Jenkins was 

warned that he would forfeit his holiday pay unless he worked a  full eight hours on December 24th, and responded that he would 

forfeit the pay; he did not return to work after lunch. When he reported for work the day after Christmas, he was fired. He was denied benefits on the ground that he had voluntarily left his work without good cause. In the supreme court, four justices voted to reverse;5 three voted to affirm on the merits; and one, concurring with the three, simply ignored the legal arguments and voted to affirm on the ground that there was substantial evidence to support the decision below. Because the court was equally divided, the decision below was affirmed. Thus Jenkins hardly stands as an enthusiastic adoption by Michigan of "constructive 

voluntary leaving." In light of prior and subsequent treatment of 

5 Like anything the law terms "constructive," "constructive Voluntary leaving" is a legal fiction. Thus Justice smith's

thoughts are especially apt:

[S]ince we are about to discuss a legal fiction, it would be well to keep the facts clearly in view. When claimant returned to work he was discharged. He did not quit, voluntarily or otherwise. In fact, there was nothing whatever voluntary, from his standpoint, in his severance. He was, simply put, fired because of what he had done. But to sustain the Appeals Board in depriving him of unemployment compensation, we must call an out-and-out firing something exactly the opposite, namely, a voluntary quitting. How can this be done? Legally, it is done very simply by the use of a fiction, by treating one thing "as if" it were another. What the lower tribunals have said is that we will treat [the employee's leaving work four hours early on the day before Christmas, after being warned that if he did so he would forfeit his holiday pay] '"as if" it were a quitting. So treated the act deprives him of unemployment compensation.

Jenkins, 110 N.W.2d at 901 (opinion of Smith, J.; court equally

divided).

the doctrine by the Michigan stands as an enthusiastic adoption by Michigan of "constructive  Supreme Court, Jenkins is best regarded as a judicial accident.6 

6 See, e.g., Parks v. Emp. Sec. Comm'n, 398 N.W.2d 275 (Mich. 1986) (failure to satisfy a residency requirement that is a condition of employment, and failure to pay mandatory union dues,

constitute misconduct; court did not decide whether such conduct

constituted "voluntary leaving," but noted that the employer's

characterization of "failure to maintain a residence in the city

[as] an abandonment of employment would not be relevant to resolving the question whether there was a voluntary leaving. A

discharge for misconduct or other reason cannot be turned into a

voluntary leaving merely by labeling it so"); Echols v. Michigan

Emp. Sec. Comm'n, 155 N.W.2d 824, 827 (Mich. 1968) (denying

benefits to a taxicab driver whose license was suspended, where

statute required taxi drivers to have licenses; implicitly in

accord with New York's "compelled discharge" rule) ; Wickey v.

Appeal Bd. of Michigan Emp. Sec. Comm'n, 120 N.W.2d 181,187 (Mich.

1963) (merchant seaman who missed his ship because he had been at

a movie and "just couldn't make it back in time," proceeded to next port to wait for ship, and was then terminated by shipping company, had committed misconduct but had not voluntarily quit); Michigan Emp. Sec. Comm'n v. Appeal Ed. of Michigan Emp. Sec. Comm'n, 97 N.W.2d 784 (M1Ch. 1959) (employee arrested en route to work and incarcerated for driving without a license; while incarcerated, employer discharged him and claimed that he "voluntarily left" because he had driven without a license, knowing the law required one, thus assuming the risk of arrest and imprisonment and a resulting absence from work; court awarded benefits, explaining that "[t]he voluntary assumption of a risk which an employee knows may, but he trusts and assumes will not, keep him from work is not the voluntary leaving of his work. Doing an act, even though voluntarily, which results, contrary to the doer's hopes, wishes and intent, in his being kept forcibly from his work is not the same as voluntarily leaving his work. The statute mentions the latter, but not the former, as an act disqualifying for benefits"); Copper Range Co. v. Michigan Unemp. Comp. Comm'n, 31 N.W.2d 692, 1697 (Mich. 1948) (company offered a new contract to its unionized workers and stated that if the offer were not accepted, it would shut down operations; the workers remained on the job and worked until the company followed through on the threat; court rejected the company's claim that this constituted a “voluntary leaving of work” by the workers).

Finally, the State relies on a Department of Labor decision, In re Carroll, Appeals Tribunal Decision 80B-1572 (January 9, 1981). The worker in that case was held to have voluntarily quit her job when she walked off the job in the middle of the day after an argument with her supervisor, and stayed off the job the following day, partly to care for a sick child and partly because she was attempting to contact upper management to complain. On the third day, she spoke with her supervisor, who indicated that he had considered her actions to be a resignation. The hearing officer held that the worker voluntarily quit because her supervisor, assessing her actions, would get the "correct impression" that she intended to "sever her employment relationship." From the sparse factual summary in this opinion, it seems likely that it was wrongly reasoned, although the final result may have been correct; the employee's actions may have constituted misconduct, but seemingly did not indicate an intent to quit.

New York's adoption of a strict rule regarding "constructive voluntary leaving" is understandable. A broad reading of "constructive voluntary leaving" would create the danger that the

distinction between the statutory categories ("voluntary leaving"

and "misconduct") will be blurred, and a new, hybrid category of

disqualification created. New York's approach, however, is not entirely successful. Generally, if there is a dispute as to whether the worker voluntarily left a job, the finder of fact will, of necessity, have to look to the evidence and determine whether it is correct to infer that the employee intended to quit; this is the garden variety "voluntary leaving" situation. However, a New York court in a "constructive voluntary leaving" case asks not whether the employee intended to quit, but, rather, whether the employer was compelled to fire him. These are very different questions, and New York's exclusive focus on the latter question renders its approach both overinclusive and underinclusive: it will deny benefits if the employer had no choice but to fire the employee, even if the employee did not intend to quit; it will allow benefits if the employer was not compelled to fire the employee, even though the employee fully intended to quit. There will, of course, be cases in which the employee intended to quit and the employer was compelled to fire him. But in such cases only the latter fact will be of any legal consequence; that the employee also intended to quit will be merely fortuitous. 

Other states have therefore taken a view of "constructive  voluntary leaving" less restrictive than New York's. The cases are a jumble. Some look to the reasonableness of the workplace rule or 

policy, or condition of employment, violated by the worker.7 

Others, especially where the rule, policy or condition is not obviously reasonable, ask whether the worker was fully apprised of 

it before entering into the employment relationship. Still other

courts look for corroborating evidence of an intent to quit, for

example, evidence that the worker was warned not to engage in the

conduct in question, or was told that he would be fired if he did

7 See, e.g., Steinberg v. California Unemp. Ins. Appeals Bd.,

151 Cal. Rptr. 133 (Ct. App. 1978) (California recognizes "constructive voluntary quitting" where worker "voluntarily committed an act which makes it impossible for the employer to utilize his services and the claimant knew or should have known the act would jeopardize his job and possibly result in the loss of his employment"; however, court made further inquiry into

“reasonableness” of employer's demand, and found, in this case,

that it was unreasonable of employer to demand that worker speak

to her coworkers, where her previous refusal to speak to them had

had no adverse impact on the business).

(hence the term "provoked discharge").8 In every case, however,

these are merely indicators: the real, underlying inquiry remains

whether the employee intended to quit, which is the same thing as 

8 See, e.g., Wing v. Commonwealth Unemp. Comp. Bd. of Review,

426 A.2d 198, 200-01 (Pa. Commw. Ct. 1981) ("an employee's absence from work for an unreasonable length of time without notice to the

employer of an intent not to abandon the job may constitute a voluntary quit"; however, in this case, employee was absent for “only” four days; without a warning beforehand that the absence would result in discharge, or notice that failure to contact the employer would be considered abandonment, this was insufficient to

constitute voluntary leaving, though it may have constituted misconduct, and would be remanded for that determination); Samuel v. Unemp. Sec. Comm'n, 330 S.E.2d 300, 301 (S.C. 1985) ("[a]n employee may be charged with quitting a job by action or inaction

with unavoidable ramifications. Though not affirmatively quitting,

it is clear appellant's own conduct caused her termination. She fully understood the consequences of her failure to act. Therefore, we hold, by her own inaction, appellant voluntarily

quit"; though speaking of "unavoidable ramifications" and citing

the New York Malaspina case, clearly this was a case where "intent

to quit" was inferred, rather than a case where the employer was

forced to quit her job) (citation omitted); Smith v. Dep't of Emp. Sec., 780 P.2d 1335 (Wash. Ct. App. 1989) (worker voluntarily terminated employment when, anticipating a strike that would leave him unemployed and without unemployment insurance benefits, he sought and got a demotion to a job category in which he had so little seniority that the employer, under the collective bargaining agreement, would be immediately compelled to fire him, thus allowing him to collect unemployment benefits); Vergeyle v. Emp. Sec. Dep't, 623 P.2d 736 (Wash. Ct. App. 1981) (worker's vacation request was denied two days before vacation was to start; worker left anyway, stating "I understand termination of employment will result"; this was a voluntary termination under rule that "denial of benefits for a 'voluntary' termination of employment requires showing that an employee intentionally terminated his employment").

asking whether the employee voluntarily terminated the employment.9
9 See, e.g., Blackwell v. Review Bd., 560 N.E.2d 674, 680-81 (Ind. Ct. App. 1990) ("[g]enerally, when an employer discharges an employee, it precludes a determination that the employee voluntarily quit. However, there are limited situations where an employer may treat employee actions as being a voluntary quit....[A]n employer may define an employee's actions as a voluntary quit when the employer is merely acknowledging an accomplished fact the employee's abandonment of employment, i.e., a lengthy absence without explanation, or failure to take steps to preserve the employee's relationship with the employer. However, that is not the case here where Blackwell was only absent from work the balance of the June 28 shift - about five hours - and she took steps to preserve her employment relationship. Therefore, we cannot agree that Blackwell's actions amount to an abandonment of employment or that Blackwell voluntarily terminated her employment, and we find that she did not quit") (emphasis added); Allen v. CORE Taraet City Youth Program, 338 A.2d 237, 243 (Md. Ct. App. 1975) (employee fired for failing to master teaching materials, knowing this was a condition of employment, but claiming she simply was incapable of understanding the subject she was hired to teach; "[i]f an employee is discharged for any reason, other than perhaps for the commission of an act which the employee knowingly intended to result in his discharge, it cannot be said that his or her unemployment was due to 'leaving work voluntarily'"); Brousseau v. Maine Employment Sec. Comm'n, 470 A.2d 327, 330 (1984) ("an individual leaves work 'voluntarily' only when freely making an affirmative choice to do so.' The clear implication of the statute is that it is the intentional act of leaving employment rather than the deliberate commission of an antecedent act which disqualifies an individual from eligibility for benefits. To read the doctrine of constructive voluntary quit or constructive resignation into [the statute] is to overstep the bounds of administrative construction and usurp the legislative function") (footnote omitted) (emphasis added); Knowles v. Roberts, 117 N.E.2d 173,174-5 (Ohio Ct. App. 1951) ("[t]he word 'voluntary' imports an exercise of the will. Here it consisted of choosing not to work on Saturday and because of such the claimant was discharged under the provisions of the contract. Since its terms may not be considered in arriving at the benefits to which the claimant is entitled, it must follow that he did not voluntarily quit his work. The discharge appears to be a 

In this case, as noted above, it is clear that Tyrell did not intend to quit.

disciplinary action on the part of the employer and not a voluntary quit by the employee. The discharge was justifiable under the contract. But this fact does not prevent the employee from receiving the benefits to which he is entitled under the law and which must be liberally construed");  Casper Iron & Metal v. Unemp. Ins. Comm’n, 845 P.2d 387, 396 (Wyo. 1993) ("voluntary connotes '"[u]nconstrained by interference; unimpelled by another's influence; spontaneous; acting of oneself...[r]esulting from fee choice."' Similar language in other jurisdictions' statutes has been interpreted to require 'some manifestation of intent to quit' to show a claimant voluntarily left employment. Merely leaving the premises of employment is not enough to determine intent; the totality of the circumstances must be considered"; holding that an employee who left work for three

hours to complain to the Labor Board about hazardous working conditions, testified that he did not intend to quit his job by

doing so, completed "Employee Time-Off" forms before leaving, and

responded angrily when told, on his return, that he had "quit", in

fact had not quit but had been fired) (citations omitted) (emphasis added).

But see Florida Sheriffs Youth Fund v. Dep't of Labor, 436

So.2d 332 (Dist. Ct. App. 1983) (where "an employee becomes unable

to meet a known, understood, and accepted condition of employment, and where, as here, that inability cannot be considered to be the fault (in the sense of blameworthiness) of the employer, the employee will be considered to have 'voluntarily left his employment without good cause attributable to the employer, regardless of whether the employee resigns or is discharged and

regardless of whether the employee's inability was reasonably

avoidable or is reasonably remediable by the employee").

V. CONCLUSION 

“A discharge for misconduct or other reason cannot be turned

into a voluntary leaving merely by labeling it so.10 Parks, 398 N.W.2d at 281 n.3. Tyrell did not voluntarily leave his job. The

decision of the Department of Labor is therefore REVERSED, and the

case is REMANDED for consideration of the issue of misconduct.

Dated at Ketchikan, Alaska, this 4th day of November, 1993.

Thomas M. Jahnke

Superior Court Judge

10 See, e.g., Valley Vendors v. Jamieson, 630 P.2d 61, 65-6 (Ariz. Ct. App. 1981) (quoting Swope v. Florida Indus. Comm'n Inemp. Comm’n. Bd. of Review, 159 So.2d 653, 654 (1963) ("violation

if an employer's rule which leads to discharge will not disqualify

one for benefits unless it appears that the action which prompted

the discharge amounted to misconduct within the meaning of the

Act"); Jones v. District of Columbia Unemp. Comp. Bd., 395 A.2d

392 (Ct. App. 1978) and Colvin v. District of Columbia Unemp. Comp. Bd., 306 A.2d 662 (Ct. App. 1973) (both addressing the unauthorized absences from work, despite warnings against such behavior, under the rubric of "misconduct").

