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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

THIRD JUDICIAL DISTRICT AT VALDEZ

ANTHONY J. WESCOTT vs. ALASKA DEPARTMENT OF LABOR, EMPLOYMENT SECURITY DIVISION and ALASKA PETROLEUM CONTRACTORS

Case No. 3AN-97-8494 civil

Supreme Court #S-8688

DOL Commissioner #97 1207

DOL Tribunal #97 1207

MEMORANDUM DECISION


Anthony Wescott worked for Alaska Petroleum Contractors, Inc. ("APC") as a drilling roustabout. He was born with bilateral club feet. He left work on November 28, 1997 for surgery on his feet, which was performed on January 3, 1998. The company agreed to hold his position open until he could obtain medical releases to return to work.


On February 7, 1997, Wescott made a written request to become a heavy equipment operator. He attached a release from his doctor which authorized him to return to work without restrictions on February 28, 1997. Christopher Boyle and Carolyn Swangler from

the APC Human Resources office met with Wescott concerning his

request. They gave Wescott the option of returning to work as a

roustabout or waiting for a less demanding position to open up. They also gave Wescott ergonomic assessments to complete for the

drilling roustabout position and four other positions.


On March 6, 1997 Wescott's doctor, Dr. Mason, gave Wescott a detailed release to work as a roustabout with no restrictions. However, the doctor recommended that Wescott should pursue other jobs in the future that would not require standing so long and ambulating on hard or uneven surfaces.


Wescott met with Swangler again and requested a less demanding position. Swangler reviewed various open, alternative

positions, but Wescott declined because they were temporary

positions.


Wescott returned to work as a drilling roustabout on March 11 or 12, 1997. After he returned to work, he heard that Rick Nelson, his supervisor, had filled four other positions while

Wescott was on medical leave.


Wescott telephoned Swangler on April 22, 1997 and told her that he didn't know how much longer he could tolerate the pain

in his roustabout position. Swangler tried to set up a meeting

with another supervisor, Russell Pittman, and suggested that Wescott contact Pittman. Wescott was scheduled to return to work

the following day, but instead, he submitted his resignation.


Wescott applied for unemployment benefits on the date of his resignation. The Division of Employment Security denied benefits for the first six weeks of unemployment on the basis that Wescott left work without good cause. Wescott appealed to the agency Appeal Tribunal which held an evidentiary hearing and issued a decision denying benefits. The Commissioner of Labor affirmed

the Appeal Tribunal's decision on September 22, 1997. Wescott is

appealing the Commissioner's decision to this court.


Alaska Statute 23.20.379(a) provides in pertinent part:

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker (1) left the insured worker's last suitable work voluntarily without good cause.


The Department of Labor has defined "good cause" in 8 AAC 85.095(c):

(c) Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes (1) leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work. . . .


The determination of whether "good cause" has been established is a factual determination. The standard of review is

"whether there is substantial evidence, in view of the entire

record, to support the results of the adjudicative proceeding."

Allen v. State Department of Labor, 658 P.2d 1342, 1345 (Alaska

1983).

Substantial evidence is "such relevant evidence as a reasonable mind might accept as adequate to support a conclusion." In applying this standard, "the reviewing court does not reweigh the evidence or choose between competing inferences; it only determines whether such evidence exists."

Smith v. Sampson, 816 P.2d 902, 904 (Alaska 1991} (citations

Omitted).


Wescott's primary argument is that the pain and discomfort he suffered constituted "good cause" for his decision to quit. Pain can be a valid reason for leaving employment, when a claimant cannot continue to perform his job. Charbonneau v. Employment Division, 705 P.2d 230, 231 (Or. App. 1985). However, even a claimant who suffers pain may be required to explore viable

options to establish "good cause" for voluntary termination. Ellis

v. Northwest Fruit & Produce, 654 P.2d 914, 916 (Idaho 1982).


There is substantial evidence in the record to support the commissioner's decision that Wescott had reasonable alternatives to leaving his employment. When Wescott needed an operation on his feet, APC allowed him to take a leave of absence, so that he could retain his job. APC asked Wescott to have ergonomic studies done for less demanding positions. APC gave Wescott the option of waiting to return to work until a less demanding position became available. Before he returned to work, APC offered Wescott less demanding temporary positions which he declined.


After Wescott returned to work, APC had him certified to

operate tractor-trailers, loaders, and forklifts. He also accepted

temporary reassignment as an equipment operator. APC personnel

promised to pursue Wescott's request for a transfer to a permanent

equipment operator's position. When Wescott demanded an immediate

transfer, Swangler tried to set up a meeting with Russell Pittman,

Wescott's supervisor.


The parties' arguments center around whether it was

reasonable to require Wescott to meet with his supervisor before

he resigned. Wescott argues that such a meeting would be

fruitless, because he had been told by his foreman that as long as

Rick Nelson was above him, he was never going to get a transfer to an operator position. Wescott also testified that Rick Nelson told

him that he was hired as a drilling roustabout, and that if he could not fill that position, he could go home.


The State points out that Swangler tried to set up a

meeting with another supervisor, Russell Pittman to discuss a

solution. She also urged Wescott to call Pittman. Swangler did

call Pittman, but Wescott resigned the next day without returning

to work.


People could probably disagree about whether it was

reasonable for Wescott to meet with Russell Pittman. However, in

view of APC's past adjustments for Wescott's condition, there was

substantial evidence to support the Commissioner's decision that

Wescott failed to pursue reasonable alternatives to leaving his

employment.l
1 Wescott argues that the Commissioner's decision wrongfully relied on efforts of the employer to schedule meetings with Wescott after he submitted his letter of resignation. Wescott did not object to this testimony at the time of the hearing. Neither the hearing officer's decision nor the Commissioner's decision refers to this testimony. Wescott has failed to establish that the Commissioner relied on any improper evidence.

Wescott also argues in his reply brief, that the roustabout position was not a "suitable" position. He points out that the Commissioner recognized that he needed some accommodation in order to avoid further deterioration. However, Wescott quotes this portion of the decision out of context. The Commissioner stated:

Based on the evidence provided, we do believe the claimant needed some accommodation in his job to stop the deterioration of his health. However his actions in failing to work with the employer to accomplish the needed changes show he had a reasonable alternative other than termination at the time he did. Under 8 AAC 85.095 the reasons for leaving work “...must be of such gravity that the individual has no reasonable alternative but to leave work...” The Department therefore adopts the Tribunal's findings, conclusion, and decision. (Emphasis added).

The hearing officer's decision which was adopted by the Commissioner includes a finding that the roustabout position was

medically suitable for Mr. Wescott, in view of his full medical

release.

The hearing officer recognized that a claimant has good cause to leave work that becomes unsuitable because of the claimant's physical inability to perform the work. She simply decided this factual issue against Mr. Wescott. This portion of the decision is adequately supported by the unconditional release documents signed by Dr. Mason.

There was substantial evidence to support the Commissioner's decision. The court AFFIRMS the decision of the Commissioner of Labor dated September 22, 1997.

Dated this 4th day of May, 1998.

Joel H. Bolger

Superior Court Judge Pro Tem

