LARSON

3KN91-1065

Page 6 of 6

IN THE SUPERIOR COURT OF THE STATE OF ALASKA

THIRD JUDICIAL DISTRICT AT KENAI

SHERRY L. LARSON v. EMPLOYMENT SECURITY DIVISION OF ALASKA, DEPARTMENT OF LABOR and KSRM, INC. 

Case No. 3KN-91-1065CI

Commissioner #912530

Tribunal #911530

DECISION ON APPEAL


This is an appeal of a decision from the Commissioner of

Labor. Appellant, Sherry Larson, challenges the Department's

decision denying her unemployment benefits for her initial six

weeks of unemployment under AS 23.20.379(a). This Court has

jurisdiction pursuant to AS 23.20.440 and AS 44.62.560.

Facts

Appellee, Sherry Larson, worked as a sales manager for KSRM

Radio in Soldotna, Alaska, from July 1986, to June 3, 1991. Her immediate supervisor was John Davis, the president of KSRM. Gary Sartain was another department head at the station and a co-equal of Larson.


On Monday, June 3, 1991, Larson and Sartain were discussing

procedures regarding advertising. The discussion became heated and

Larson told Sartain that she didn't like his attitude, and that she would fire him if she could. Larson alleges that Sartain responded by jumping of his chair, shaking his fist in her face and screaming "g--d--bitch." Larson stated that Sartain's fist was

within two inches of her face and she felt threatened. Larson told

Sartain to "get out of my face and stop screaming at me, I'm gonna

call the police." Sartain grabbed a telephone, dialed a number for a hospital, and shoved the telephone receiver into her face, making contact. Sartain then left the room.


Larson called the police. The police first advised her to

speak with her employer to give him an opportunity to deal with the situation. She went to Davis, the general manager. She testified that she told him what happened and that she had called the police. Davis, however, testified that Larson just told him that she and Sartain had a "run in." Davis stated that Larson never mentioned calling the police. Both parties agree that Davis then told Larson that as a department head she should work things out with Sartain. Davis claims that he also offered to meet with Sartain and Larson the next day if that was necessary.


After that, Larson called the police again and was again told

to talk to Davis, making sure he knew that if he didn't take

action, charges would be filed against Sartain. However, Davis had

since left the building. Larson left a message with his secretary

that she would return to work as soon as he took care of the

problem; she then left the building.


Davis did not contact Larson. Larson called Davis and left

a message to return her call. Davis never responded. Larson never

returned to work. The morning after the incident, Davis announced

in a meeting at the station that Larson had quit.


Larson claims she had two previous similar incidents with

Sartain. In the first incident, approximately a year before the

above-described incident, Larson and Sartain were discussing a

problem when Sartain lost his temper, shook his finger in her face, and screamed at her. Larson testified that she never screamed back at Sartain or used profanity with him. The second incident took place about March, 1991. On that day, Sartain again lost his temper, screamed in Larson's face, and blocked the doorway so that she couldn't leave the room. Larson reported this incident to Davis, but never heard if Davis acted on the matter.


Larson filed for unemployment compensation. On June 20, 1991,

the Alaska Employment Security Division (ESD) issued a letter of

determination that, pursuant to AS 23.20.379, denied Larson

unemployment benefits for the period from June 2,1991 through July

13, 1991, and reduced by three times her maximum weekly benefit

amount. Larson appealed this decision to the ESD Appeal Tribunal.

On July 24, 1991, a hearing was held by Tribunal hearing officer

Stephan W. Long. On July 25, 1991, the Appeal Tribunal reversed

the ESD's determination and allowed Larson her claimed benefits.

KSRM appealed this determination to the Commissioner of Labor. On

November 8, 1991, the Commissioner reversed the Appeal Tribunal and denied Larson the benefits. Larson then timely appealed to this court.

Standard of Review


In this case, the standard of review is whether or not there

is substantial evidence in view of the entire record to support the results of the adjudicative proceeding. State. Dept. of Labor v. Boucher, 581 P.2d 660, 662 (Alaska 1978); Allen v. State Dept. of Labor, 658 P.2d 1342, 1345 (Alaska 1983); AS 44.62.570.


Under the substantial evidence standard or review, the reviewing court does not reweigh the evidence or choose between competing inferences; it only determines whether such evidence exists. Storrs. v. State Medical Board, 664 P.2d 547, 554 (Alaska

1983). Substantial evidence is such relevant evidence as a

reasonable mind might accept as adequate to support a conclusion.

Id.

Analysis


Alaska Statute 23.20.379(a) provides that a claimant is not

entitled to unemployment benefits for the first six weeks of

unemployment if the claimant left work without good cause. AS

23.20.379(a) provides:

Sec. 23.20.379. Voluntary quit, discharge for misconduct, and refusal of work. (a) an insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker


(1) left the insured worker's last suitable work voluntarily without good cause; or


(2) was discharged for misconduct connected with the insured worker's work.


After carefully reviewing the record, this Court finds that

there was substantial evidence to support the Labor Department's

conclusion that Larson voluntarily quit her employment at KSRM

without good cause.

1. Larson Voluntarily Terminated her Employment at KSRM.

The Commissioner determined that Larson voluntarily left her

employment. There is substantial evidence to support this

conclusion. First, neither Davis or Sartain forced her to leave.


Second, the Commissioner determined that Larson gave Davis an

ultimatum. The undisputed fact that Larson told Davis that she

would not return until he had fixed the problem is substantial

evidence that Larson gave Davis an ultimatum. This ultimatum is

indicative of voluntary choice on the part of Larson.


Finally, Larson made little attempt to return, but simply

waited for Davis to contact her. On June 3, 1991, when she left

her employment, she did not leave a message to have Davis call her

to discuss the problem. Nor did she ever return to the station to

address the situation.

2. Larson Did Not Have Good Cause to Terminate Her Employment.

The Alaska Administrative Code, 8 AAC 85.095(c) describes what is "good cause" to voluntarily leave employment under AS

23.20.379(a)(1). Good cause includes:

(1) leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work.

The Employment Security Division Benefit Policy Manual, which was used by the Commissioner of Labor when he made his decision,

further defines "good cause".

The definition of good cause contains two elements:

1. The underlying reason for leaving work must be compelling; and

2. The worker must exhaust all reasonable alternatives before leaving the work.


The Commissioner determined that Larson did not have good

cause to leave her employment. There is substantial evidence to

indicate that the reason Larson left the station was not

compelling. There is also substantial evidence to demonstrate that

Larson did not exhaust all reasonable alternatives before leaving

the station.


The Commissioner determined that the remarks made by Sartain

were made in the heat of an argument with Larson, and not a

response to Larson' s calm constructive statements. Larson does not dispute the fact that she told Sartain that if she could, she would fire Sartain. A comment such as that is not part of a constructive conversation on advertising. Rather this comment indicates that the two were not discussing but rather arguing equally. The fact that Larson's tone of voice was low, does not preclude the disparaging content of her speech.

The Commissioner also determined that Davis offered to meet

with Larson the next day after the incident which led to her

leaving the job. The general manager testified that he offered to

meet with Larson and Sartain the next day. Larson denied hearing

such an offer. The Commissioner believe the general manager over Larson. It is not the duty of this Court to weigh the truth and veracity of each party's statement. This is the responsibility of the Department of Labor. This Court can only determine that there was substantial evidence to indicate that Davis was willing to intercede in the situation.

The incident on June 3, 1991 took place during the heat of an

argument between two coworkers. Larson did not have a compelling

reason to leave the station, nor did she seek all reasonable

alternatives to remedy the situation. Inability to work

harmoniously with a fellow worker is not by itself good cause to

terminate employment, without first attempting to remedy the

situation. Davis offered to help Sartain and Larson resolve their

differences, but Larson failed to follow through on Davis's

suggestion. Therefore, she did not have good cause to terminate

employment.

Conclusion

The Commissioner of Labor ruled that Larson voluntarily

terminated her employment without good cause. This Court finds

substantial evidence to support that conclusion, therefore, Larson

is not entitled to unemployment benefits for the first six weeks

of unemployment. Furthermore, the Decision of the Commissioner of

Labor is AFFIRMED.

Dated this 4 day of March, 1993, at Kenai, Alaska.








Charles K. Cranston

Superior Court Judge

