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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

THIRD JUDICIAL DISTRICT AT PALMER

STEVE W. CHARRON vs. STATE OF ALASKA, DEPARTMENT OF LABOR, DIVISION OF EMPLOYMENT SECURITY

Case NO. 3PA92-208CI

Commissioner #9120358

Tribunal #9110358

DECISION ON APPEAL


Steve Charron appeals the determination of the State of

Alaska, Department of Labor, denying him thirty six weeks of

unemployment benefits and assessing repayment and penalty

obligations. The Department found Charron misrepresented material

facts relating to his unemployment compensation claims. This court

has jurisdiction pursuant to AS 23.20.445 and Appellate Rule 602(a).


Facts and Proceedings Below


Charron filed a claim for unemployment benefits on November

29, 1989. At the time he was working part-time for Glenn

Transport, and in fact was employed there from November 3, 1989

until May 29, 1990. (The record and the State's brief contain

references to the date November 3, 1990 but both the court and

appellant view these references as erroneous.) Charron reported

no earnings to the Department for the weeks ending December 9,

1989, and March 3, 10, 17, 24 and 31, 1990, despite his part-time

employment. Subsequently Glenn Transport verified to the Department pay to Charron for all of those weeks.


Charron claimed at the hearing before the Department that he

failed to report the earnings because he had not actually been paid simultaneously with his work and misunderstood the requirement to report. The Department rejected these assertions, finding Charron failed to report the earnings subsequently when he was paid. The Department found this conduct sufficient to demonstrate that Charron knowingly misrepresented material facts. Accordingly, the Department denied benefits to Charron under AS 23.20.387 and 8 AAC 85.360 for six weeks for every week for which he made a misrepresentation. The Department additionally found Charron liable for overpayments totalling $1560 (the State's brief

erroneously asserts this figure is $1563) and assessed him

penalties of $780 pursuant to AS 23.20.390(f).


Charron's initial hearing was before a departmental hearing

officer, Doris M. Neal. Charron appealed the hearing officer's

findings and decision to the Appeal Tribunal, who sustained the

hearing officer's determination. Charron subsequently appealed to

the Commissioner, who affirmed the Appeal Tribunal's decision.

Charron then moved for reconsideration of the Commissioner's

decision. Reconsideration was denied, and this appeal followed.


Standard of Review


The standard of review to be applied by this court to the

Department's factual findings is whether there is substantial

evidence to support the adjudicative findings, in light of the

entire record. The court may exercise its independent judgment on

the evidence, but the court should not find the hearing officer

abused her discretion if the findings are supported by the weight

of the evidence. AS 44.62.570, Allen v. State, Dep't of Labor,

658 P.2d 1342 (Alaska 1983). The court should determine whether

there is sufficient relevant evidence to support the decision.

Storrs v. State Medical Board., 664 P.2d 547 (Alaska 1983).


A different standard of review applies to questions of law

involving agency expertise, the "reasonable basis" test. To

questions of law not within the Department's expertise the court

substitutes its judgment. Handley v. State of Alaska, Department

of Revenue, 838 P.2d 1231 (Alaska 1992).


Issues Presented


Charron first claims the evidence submitted does not support

the Department's determination that he failed to report material

facts relating to his case. Charron asserts there was no direct

proof of an intent to defraud. He claims he had no intention to

defraud the Department and that he acted as he did because his

employer's business was just getting off the ground and was

"unorganized". He asserts he did not know he had to report work

for which he had not yet received wages, and that it was difficult

for him to know what he had earned in the circumstances.


Charron did not offer below, however, and does not now offer

any credible explanation for why he failed to report the wages when he ultimately did receive them if his above claims are true. This failure affects the credibility of his assertion as to why he did not report the work when performed. Charron also acknowledges that each time he endorsed a benefit check he simultaneously certified that he had not performed any work during that period, although he claims ignorance of the substance of that endorsement. Charron also acknowledges receiving a booklet provided to him by the Department explaining the reporting requirements, although he

claims he never read it.

The statutory elements of disqualification for misrepresentation are set forth in AS 23.20.387(a) and (b). 

Sec. 23.20.387. Disqualification for misrepresentation.

(a) An insured worker is disqualified for benefits for the week with respect to which the false statement or misrepresentation was made and for an additional period of not less than six weeks or more than 52 weeks if the department determines that the insured worker has knowingly made a false statement or misrepresentation of a material fact or knowingly failed to report a material fact with intent to obtain or increase benefits under this chapter. The length of the additional disqualification and the beginning date of that disqualification shall be determined by the department according to the circumstances in each case.

(b) A person may not be disqualified from receiving benefits under this section unless there is documented evidence that the person has made a false statement or a misrepresentation as to a material fact or has failed to disclose a material fact. Before a determination of fraudulent misrepresentation or nondisclosure may be made, there must be a preponderance of evidence of an intention to defraud, and the false statement or misrepresentation must be shown to be knowing and to involve a material fact.

A fact is "material" for purposes of unemployment

misrepresentation "if it is relevant to the determination of a

claimant's right to benefits; it need not actually affect the

outcome of that determination," citing Meyer v. Skyline Mobile
Homes, 589 P.2d 89, 95 {Idaho 1979). The fact of part-time

employment which Charron failed to report is clearly a material

fact for purposes of AS 23.20.387.


The court finds the Department had a reasonable basis for

concluding that Charron misrepresented a material fact. The

evidence before the hearing officer was sufficient to convince any

reasonable person that Charron knowingly made a false statement or

misrepresentation. Charron knew he was working part-time and

failed to even mention this fact. The circumstantial evidence

showed that this omission was "knowing" because Charron did not

report the earnings later.


Proof beyond a reasonable doubt is not required. A

preponderance of evidence standard governs. Direct proof of intent

to defraud is not required. Taylor v. Department of Employment

Security, 647 p.2d 1 (Utah 1982). The court finds the Department's

application of the disqualification provision proper.


Charron next claims that he should not have to repay the

full amounts received, or suffer future disability, because his

actual wages would have reduced his unemployment benefits only

minimally. The court reviews this action of the Department under

a "substitution of judgment" standard, because a question of

statutory interpretation is involved.


Charron appears to be claiming that under AS 23.20.390(a) full repayment is not required. AS 23.20.390(a) states:

An individual who receives a sum as benefits from the unemployment compensation fund when not entitled to it under this chapter is liable to the fund for the sum improperly paid to the individual.


Charron contends that his actual wages, even if reported, would only have reduced his benefit. AS 23.20.360. He thus argues that full repayment is not required because he was entitled to some of the funds.


Charron probably is correct that he would have received some

unemployment benefits even if he had reported his earnings

accurately, because his earnings probably were not enough to

disqualify him from unemployment benefits altogether. However, AS

23.20.387 completely disqualifies an applicant who fails to report

any material fact. The worker is disqualified for benefits for the

week with respect to which the false statement or misrepresentation was made and for an additional period of not less than six weeks once the department determines that the insured worker has knowingly made a false statement or misrepresentation of a material fact with intent to obtain or increase benefits. Because Charron was disqualified under AS 23.20.387, the Department did not abuse its discretion in requiring full repayment of all benefits obtained for those weeks.


Charron next challenges the Department's assessment of a fifty percent penalty. This action was based on AS 23.20.390(f), which states:

In addition to the liability under (a) of this section for the amount of benefits improperly paid, an individual who is disqualified from receipt of benefits under AS 23.20.387 is liable to the department for a penalty in an amount equal to 50 percent of the benefits that were obtained by knowingly making a false statement or misrepresenting a material fact, or knowingly failing to report a material fact, with the intent to obtain or increase benefits under this chapter. The department may, under regulations adopted under this chapter, waive the collection of a penalty under this section.


Charron argues against the penalty of fifty percent of the

full amount obtained, again contending that he would have been

entitled to some benefit even had he promptly reported his work

with Glenn Transport. The court finds such construction at odds

with the disqualification provisions of AS 23.20.387 and the proper interpretation of AS 23.20.390(a). The court already has agreed with the Department that Charron was not entitled to any lesser amount of benefits because he was disqualified due to his

misrepresentations from receiving any benefit at all, based on AS

23.20.387.


8 AAC 85.220, Recovery of overpayments, is the applicable

administrative regulation governing waiver of liability under AS

23.20.390. A waiver may be applied if (l) "benefits have been

received in good faith... without fault by the individual and if

the individual did not have the capacity to recognize that he was

incorrectly overpaid." Good faith is not demonstrated if the

individual: "(a) negligently reports or fails to report information which results in overpayment, or (b) knew or should have known that he or she was not lawfully entitled to receive the benefits." Section (c) states that "[a] waiver of liability will not be granted if the overpayment is the result of a false statement or misrepresentation of a material fact, or failure to report a material fact." Charron does not fall within the category of persons intended to be exempted from penalties imposed under AS

23.20.390. Thus the Department's requirement of the full fifty

percent penalty was proper.


The decision of the Commissioner of the Department of Labor

is affirmed.


Dated at Palmer, Alaska this 23rd day of February, 1993.








BEVERLY W. CUTLER








SUPERIOR COURT JUDGE

