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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

FOURTH JUDICIAL DISTRICT

JAMES H. GREGORY v. STATE OF ALASKA, DEPARTMENT OF LABOR, EMPLOYMENT SECURITY DIVISION

Case No. 4FA-97-1810 CI

Commissioner #97 1014

Tribunal #97 1014

DECISION ON APPEAL FROM THE ALASKA

DEPARTMENT OF LABOR EMPLOYMENT SECURITY DIVISION

APPEAL TRIBUNAL DECISION OF MAY 21, 1997


This case comes before the court upon James H. Gregory's

challenge of the Department of Labor, Employment Security Division

(ESD) Appeal Tribunal's decision finding that Gregory had been

terminated from employment as a result of, his own misconduct,

thereby limiting his unemployment benefits in accordance with

AS 23.20.379, and the Commissioner of Department of Labor's denial

of Gregory's request to reopen the Appeal Tribunal hearing. This

court AFFIRMS the decisions of the Appeal Tribunal and the

Commissioner of the Department of Labor.

I. BACKGROUND

Appellant James Gregory began working for Delta Airlines

(Delta) on January 19, 1983. He was a senior customer service

agent who worked with loading and unloading aircraft, doing some

light maintenance to some equipment, and tagging bags at the

service counter. Dan Amundson, Supervisor of Airport Passenger

services in Fairbanks, testified before the Appeal Tribunal at the

May hearing that since 1991, Gregory's attendance record had been

deteriorating. Mr. Amundson described Delta's disciplinary

procedures at the hearing. If Delta supervisors see an employee's

job performance deteriorate, the supervisors have a verbal

counseling session advising the employee of Delta's standards and

the need to improve job performance. If there is no improvement,

a letter of concern is given to the employee indicating that

supervisors have met with the employee in the past, there has been

no improvement, and the employee must improve his/her job

performance or further disciplinary action will be taken. The next

step is a probation period, giving the employee six months to

improve, and that any future performance problems could result in

additional disciplinary action, including termination. If there

is one infraction while the employee is on probation, the employee

is suspended, the employee's file is reviewed, and a decision is

made whether to give the employee time off without pay or possible

termination.


On September 10, 1996 Gregory was listed as a no-call/no show, for which he received verbal counseling. Gregory had also been found sleeping on the job in September. On November 27, after a review of his attendance, Gregory was given a letter of warning and placed on probation for six months. On January 29, 1997, Gregory did not show up to work at all. Gregory explained his absence, claiming there was some confusion regarding the day he had agreed to trade work shifts with another employee. Gregory had signed the paperwork necessary to trade the shift, but had failed to read over the paperwork, assuming that the shifts to be traded had been properly marked. Gregory's failure to come to work during

probation could have led to a suspension, but because there could

have been a misunderstanding, he was only restricted from

performing any more schedule trades for six months and a letter was put in his file.


On February 11, 1997, Gregory was late for a training 

course.l In a March 27, 1997 letter to Mr. Richard F. Ealey, the Equal Opportunity Director for Delta in Atlanta, Georgia,2 Gregory blames his lateness on his mother passing away a couple of years ago; having to put a family pet to sleep; the fact that he has been single all his life; and because he had just worked a ten hour shift and had just over three and one-half hours between the end of his shift and the class. Mr. Amundson testified that he had

expressed his concern to Gregory that by taking the training course on February 11, he would not be getting enough sleep, and that he could take the same class on Friday or Saturday. Gregory responded that he was young and could handle it.


On February 12, 1997, Gregory did not report for his 3:30 p.m. start time. He called at about 3:48 p.m. and told Mr. Amundson that he had just woke up and had overslept. When Gregory

eventually did get to work, Mr. Amundson took him into his office

and explained to him that he had been on probation for failure to

maintain Delta's attendance policy. Amundson proceeded to suspend

Gregory for failure to maintain his attendance, took his badge and

sent him home.


On February 28, 1997, Mr. Amundson was advised to terminate

Gregory's employment with Delta. The termination decision was made

by Delta's corporate office in Atlanta. The termination became effective March 1, 1997. Gregory appealed this decision, but the

l The Commissioner altered the Appeal Tribunal's finding that Gregory was late for a training course, and instead found that he was tardy for his shift later that same day, but not for the training course. The record itself is unclear on whether Gregory was late for a shift or the training course.

2 The record does not indicate who Mr. Ealey works for. However, Mr. Amundson indicated that termination decisions are made in Atlanta, Georgia. Since Mr. Ealey is also in Atlanta, it is assumed that he works for Delta.

appeal was denied by Delta. Mr. Amundson testified that he liked

Gregory as a person, had known him since 1984, and that it really

hurt him to have to terminate Gregory, but that consistency,

especially in a large corporation like Delta, required that

appropriate measures be taken.


In two letters written to Mr. Ealey, one on February 25, 1997

the other on March 27, 1997 Gregory blames his termination on the

two full time jobs he was working at the time, personal

difficulties he was having, that Delta was not following its own

policies (i.e. - giving him only seven hours and 45 minutes instead of eight hours between some shifts), and that his two superiors, Dan Amundson and Evie Seymore, were incompetent. Gregory has also submitted numerous documents into the record in an attempt to show that his department was poorly run, that Ms. Seymore was incompetent, and that Mr. Amundson had a reason to conspire to have Gregory terminated because he complained too much.3

On April 2, 1997 ESD issued a Non-Monetary Determination,

stating:

The employer's representative has responded that you are currently on suspension pending review and possible termination. The employer will not release details until termination is final.

As there is no evidence of misconduct related to the work, benefits will be allowed if you are otherwise eligible. . .

CONCLUSION OF FACTS

You were discharged by your employer. Because the circumstances involved in your discharge did not show a willful disregard of you employer's interest, it has been determined that you were discharged for reasons other than misconduct in connection with your work. Benefits are therefore allowed beginning 02-16-1997, if otherwise eligible.

3 This evidence was not considered by the Appeal Tribunal or the

Commissioner, but is contained in the agency record.

Delta appealed this determination on April 16, 1997.


On May 14, 1997 a hearing was held by Hearing Officer Dan

Kassner of the ESD Appeal Tribunal. Only Dan Amundson,

representing Delta, attended. Gregory failed to appear. Mr. Kassner found that if there is a compelling reason for absence

or tardiness, such behavior will not be considered misconduct.

However, if there is no adequate excuse for continuing absences or

tardiness, this behavior will constitute misconduct as defined

under AS 23.20.379 and 8 AAC 85.095(d)(1). Mr. Kassner ultimately

held that Gregory was discharged for misconduct connected with his

work because, although his final tardiness was the result of having worked excessive hours, Gregory was offered the opportunity to reschedule the class that created the difficult schedule and

declined it.


Gregory appealed the Appeal Tribunal decision to the

Commissioner of the Department of Labor (Commissioner). In his

letter of appeal, Gregory explained why he had not attended the

Appeal Tribunal hearing. He indicated that he disregarded the

letter that would have informed him of his hearing date because he

was confused regarding another appeal he had filed, and Delta's

appeal was going to be dismissed. Gregory claims the original

determination finding no evidence of misconduct must have been

reversed due to his failure to appear at the Appeal Tribunal

hearing. Gregory also submitted papers which he claims to be

evidence of unfair treatment by Delta.


The Commissioner entered his decision on July 25, 1997. He

first denied Gregory's request to reopen the Appeal Tribunal

hearing because Gregory failed to show that he was prevented by

circumstances beyond his control from attending the hearing. The

Commissioner then refused to accept new evidence submitted by

Gregory. The Commissioner also found that there was sufficient

evidence to support the Appeal Tribunal's findings, except that

Gregory was late for a shift, not a training course on February 11, 1997. This appeal followed.

II. STANDARD OF REVIEW
Whether appellant was dismissed from his employment for

"misconduct" is a factual determination. The court should

therefore apply the substantial evidence standard of review.4
Whether appellant was prevented "by circumstances beyond his

control" from attending the Appeal Tribunal hearing is also a

factual determination to which the court should apply the

substantial evidence standard of review. Substantial evidence is

"such relevant evidence as a reasonable mind might accept as

adequate to support a conclusion. In applying this standard, 'the

reviewing court does not reweigh the evidence or choose between

competing inferences; it only determines whether such evidence

exists.'"5
III. DISCUSSION
Appellant asks this court to reopen the Appeal Tribunal

hearing so he can submit additional evidence and to "argue certain

strong points overlooked by the commissioners [sic] decision."

Appellee objects to this request, stating that the Appeal Tribunal

will only reopen a hearing if the requesting party could not have

attended due to circumstances beyond his/her control, and failure

to read one's mail is not a circumstance that was beyond

appellant's control.

4 Risch v. State, 879 P.2d 358, 362 n.4 (Alaska 1994); Smith v.

Sampson, 816 P.2d 902, 904 (Alaska 1991).

5 Sampson, 816 P.2d at 904 (citing Interior Paint Co. v. Rodgers, 522 P.2d 164, 170 (Alaska 1974)).

8 AAC 85.153(f), addressing hearing procedures, states:

(f) A hearing may be postponed, continued or reopened on the appeal referee's own motion or at the request of an interested party. All requests must explain in detail the reasons for the request. If a party fails to appear in person or by authorized agent at a hearing, the appeal referee may reopen the hearing only if the party failed to appear because of circumstances beyond the party's control. All other requests may be granted only if there is good cause.

Appellant gives several reasons why he missed the Appeal Tribunal

hearing - 1) his chaotic state of mind; 2) trying to get his job

back; 3) filing claims; 4) getting a new job; 5) the fact that he

was working at the time of the appeal telephone conference call;

and 6) his mistaken belief that the Appeal Tribunal hearing was not allowed to take place.

The Commissioner found that appellant had not shown he was

prevented by circumstances beyond his control from attending the

Appeal Tribunal hearing. Appellant has not presented any

additional evidence regarding circumstances beyond his control, and instead asserts that he was confused. The administrative rule

expressly limits the circumstances under which the appeal referee

may reopen a hearing to "circumstances beyond the party's control." The Commissioner found that disregarding a hearing notice due to confusion did not constitute circumstances beyond the party's control. Based on appellant's own admissions that there were no special circumstances that resulted in his failure to attend the Appeal Tribunal hearing other than that he was at a difficult point in his life, this court affirms the Commissioner's refusal to reopen the hearing.

Appellant also argues in his Reply that the Appeal Tribunal's

decision was not based on substantial evidence. He never denies

that he had been on probation since September, that he failed to

show up for work in January, and that he was late to work on

February 11 and 12. He instead blames Delta and his supervisors

for his situation, claiming that they required him to work too many hours and that the supervisors were incompetent. His supervisors counter this argument by indicating that on February 11 and 12, the days appellant claims he was forced to work too many hours, they gave appellant the opportunity to avoid taking a training class and to take some time off. Appellant refused, indicating that he could handle the extra hours and lack of sleep.

AS 23.20.379 addresses the effect a d1scharge from work for

misconduct has on an insured workers' ability to receive

unemployment benefits:

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

...

(2) was discharged for misconduct connected with the insured worker's work.

...

(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker's weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured worker is entitled, whichever is less.

8 AAC 85.095{d) defines "misconduct connected with the insured

worker's work:"

{1) a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion; or

(2) a claimant's conduct off the job, if the conduct

(A) shows a wilful and wanton disregard of the employer's interest; and

(B) either

(i) has a direct and adverse impact on the employer's interest; or

(ii) makes the claimant unfit to perform an essential task of the job.

The Commissioner cited to section 435-1 of the Benefit Policy

Manual as authority for the finding that persistent tardiness and

absence without valid reason does constitute misconduct connected

with the work. The record shows that appellant had a history of

poor attendance that had been ongoing since 1990. In September,

1996, he was placed on probation due to attendance violations.

While on probation, he failed to show up to work in January, and

was late for work twice in February, which resulted in suspension

and termination. Appellant was warned about his attendance

violations, and the possible consequences should such attendance

violations continue. There is some evidence that appellant had

worked a large amount of hours on February 11 and 12, but that

this was appellant's choice, and that his supervisor had given him

reasonable alternatives to working these extended hours.

Appellant also tries to show a conspiracy by his supervisors

to have him fired. However, the record shows that his supervisors

gave him several opportunities to remedy his attendance

difficulties, including some opportunities which went beyond Delta

policy. In addition, it was not the supervisors who actually

terminated appellant, but a higher level Delta employee in

Atlanta, Georgia. Therefore, appellant's claim of conspiracy is

not established by the evidence.

If there is sufficient evidence upon which the ESD could

reasonably have reached its conclusion, this court must affirm.

Smith, 816 P.2d at 905. In this case, both the evidence presented

by Delta Airlines and Dan Amundson, and the admissions by

appellant that he was tardy on the occasions alleged lead this

court to find that appellant was terminated from his employment

due to misconduct. As appellee correctly states, "Continuing

absence or tardiness without adequate excuse is misconduct

connected with the work, since it effects the employer's ability

to provide service for which the employer is in business."

Appellant was a service agent who needed to be at work on time to

keep Delta operations running smoothly as flights entered and left

the Fairbanks airport. His failure to arrive to work on time put

Delta's ability to maintain a well run terminal at risk. That

appellant was depressed, did not like his boss, or chose to work

more than he reasonably could even when warned about the possible

consequences does not constitute a compelling reason for his

tardiness.

IV. CONCLUSION
This court AFFIRMS the Commissioner's decision not to reopen

the ESD Appeal Tribunal's May 14 hearing. Appellant failed to

attend this hearing, and has not produced evidence that he was

prevented from attending by circumstances beyond his control.

This court also AFFIRMS the ESD Appeal Tribunal's decision that

appellant was terminated from his employment as the result of

misconduct connected with his work. He was repeatedly late in

arriving to work and has presented no compelling reason for his

continued tardiness.

Dated this 21 day of October, 1998 at Fairbanks, Alaska.








NIESJE J. STEINKRUGER








Superior Court Judge

