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DECISION OF THE COMMISSIONER OF LABOR

No. 9121530
IN THE MATTER OF: 

CLAIMANT: 




INTERESTED EMPLOYER:

SHERRY L LARSON 



KSRM


The interested employer appealed from a Tribunal decision

mailed July 25, 1991, which reversed a June 20, 1991, Employment Security Division (ESD) determination disqualifying the claimant for unemployment insurance benefits for the period June 2, 1991, through July 13, 1991. The Tribunal allowed benefits on the ground that the claimant had left her last work with good cause.

FACTS


The claimant was employed as a sales manager by a radio station in Soldotna from July, 1986, through June 3, 1991. On June 3, the claimant got into an argument with the employer's program manager. The argument concerned whether the sales staff or the program staff was responsible for getting an ad approved.


The claimant testified: "I looked at him and I said, 'If I

were able to I would fire you for this.' He got very angry at me

for saying that. He jumped up out of the chair and started screaming at my face and shaking his fist at my face. He just

had his fist in my face and just screaming within about two

inches of my face. He said, 'You g-- d--- bitch'."


The claimant told the program manager that if he didn't stop

screaming at her and did not "get out of her face" she would call

the police. The program manager grabbed a phone, dialed the

hospital number, not the police number, and shoved the phone in

her face. The receiver of the phone made contact with the claimant's face. He then left the room "screaming and cursing".


The claimant called the police. She was advised to speak to

her employer first. She went to the station manager. He

reported at the hearing that the claimant told him she had a "run

in" with the program manager. The station manager told the

claimant that she was a department head and the program manager

was a department head and they needed to iron out their

differences. He told her that if they could not do so, the three

of them would sit down and do it the next day. He did not

realize that the claimant had called the police.


The station manager approached the program manager that day.

He asked for an explanation. He told the program manager to sit

down with the claimant when she came in the next morning and

"iron out" their differences.


The claimant did not return to work. She left a note to the

station manager saying that she would come back when he had fixed

the problem.


The claimant testified that she felt physically threatened.

She later filed fourth degree assault charges against the program

manager. She said at the hearing that she was later contacted by

the police, who asked her if she would agree to a charge of

"harassment". The record doesn't show whether the program

manager was charged, whether he entered a plea, or whether he was

found guilty of any charge.


The employer valued both employees and wanted to resolve the

difficulty without discharging either one. The claimant's

decision to leave the job prevented the station manager from

attempting a resolution. The employer made no further attempt to

have the claimant return to work, viewing her June 3 note as an

ultimatum.


The station manager viewed the claimant as "aggressive" and

not likely to take "no" for an answer. He was aware of one other

incident between the claimant and the program manager, which he

described as a "run in". The claimant testified that on that

occasion the program manager had "screamed at her" and blocked

her way through a doorway or hallway when she tried to leave.

The station manager described the program manager as "skinny",

5'7" or 5'8" in height and weighing approximately 145 pounds. He

described the relationship between the claimant and the program

manager as one of conflict. He had left the claimant in charge

of the station in the past.

LAW

AS 23.20.379 prov1des 1n part as follows:

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker


(1) left the insured worker's last suitable work voluntarily without good cause; or


(2) was discharged for misconduct connected with the insured worker's work.

8 AAC 85.095 provides in part:

(c) Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1) leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;

REASONS FOR DECISION


The claimant walked off the job and presented the employer

with an ultimatum that she would not return until he had "fixed

the problem". This was abandonment of the job. The employer

does not become the moving party in the separation just because

the employer refuses to respond to such an ultimatum. The

claimant took the action to separate and made no attempt to

return, simply waiting for the employer to contact her. This

constituted a voluntary quit, and the claim is subject to

disqualification under AS 23.20.379, unless the facts show that

the claimant had a compelling reason to terminate.


Dislike of a fellow employee, or inability to work harmoniously with a fellow employee, is not by itself good cause

to quit. Actions of a fellow employee constituting abuse or

harassment will provide good cause to leave work only if the

worker makes a reasonable attempt to remedy the situation. The

worker must present the grievance to the employer and give the

employer an opportunity to adjust the matter. If the worker

fails to do so, any good cause will be negated. This is the

policy followed by the ESD in adjudicating such cases, and we

concur with it. See ESD Benefit Policy Manual VL515.4-1.


The incident described in the record might have constituted

assault or harassment. It was not unprovoked, however. This was

not a pure case of harasser and defenseless victim. Both parties

were department managers, and each had a history of disagreement

with the other. The claimant had at times been the program

manager's supervisor. The remarks were uttered in the heat of an

argument.


The Department reaches no conclusion on whether the program

manager's actions would support a charge of assault or

harassment. They were abusive, but they did not absolve the

claimant from making a reasonable attempt to correct the

situation before quitting.


The employer viewed this as an altercation between two

strong personalities. This may have been an inaccurate view, but

the employer was ready to meet with both of them the following

morning, and so stated to the claimant. The claimant walked off

the job and delivered an ultimatum to the employer, rather than

making any further attempt to correct the objectionable

situation.


The claimant stated that she felt physically threatened.

The confrontation was broken off when the program manager shoved

the phone in the claimant's face and left the room. The facts do

not show that the claimant was in such imminent physical danger

that she could not wait for the outcome of a meeting the

following morning.


We conclude that the claimant did not make a reasonable

attempt to correct the situation and preserve her job. The

employer had heard only the claimant's side of the story. The

other employee's side should, in all fairness, have been heard

before the employer made a decision. Waiting until the next day

to resolve the matter was not unreasonable. The claimant

therefore left her last suitable work voluntarily without good

cause.

DECISION


The Tribunal decision is REVERSED. The claim is disqualified under AS 23.20.379 beginning June 2, 1991, and ending July 13, 1991. The maximum potential benefit amount is reduced by three times the weekly benefit amount.

APPEAL RIGHTS


Further appeal may be had from this decision by filing a

notice of appeal in Superior Court for the State of Alaska within

30 days from the date of mailing of this decision as provided in

AS 23.20.445, AS 44.62.560-570, and the Rules of Appellate

Procedure of the State of Alaska. Unless an appeal is filed

within the said 30-day period, this decision is final.

Dated and Mailed in Juneau, Alaska on November 8, 1991.
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