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No.9225160

IN THE MATTER OF: 

CLAIMANT: 




INTERESTED EMPLOYER:

CHRISTINA B CANTRELL 


GARCIAS


The claimant appealed from a Tribunal decision mailed April

15, 1992, which reversed a February 10, 1992, determination and

disqualified her unemployment insurance claim under AS 23.20.379.

Benefits were denied beginning November 24, 1991, and ending

January 4, 1992, and the maximum benefit amount was reduced by

three times her weekly benefit amount. The Tribunal found that

the claimant had been discharged for misconduct connected with

the work.

FACTS


The claimant was employed as a cocktail server at a

restaurant in Anchorage from April 7, 1990, until November 23,

1991. The Tribunal found that her employment was terminated on

November 25, 1991. All parties agreed that she was terminated on

a Saturday night. November 25 was a Monday. The employer gave

November 23 as the termination date. This date fell on a

Saturday. November 23, 1991 is the separation date.


The claimant was warned on August 24, 1990, about an

insubordinate attitude and arguing in front of customers. She

was warned on December 28, 1990, for allowing a customer to walk

out without paying a bill for $43.65. Another warning occurred

on February 9, 1991, when she did not complete a "transfer" of

$53.40 when a customer went from the bar to the restaurant. She

was warned on November 15, 1991, for not wearing her nametag.


Nametags were supplied to each employee. Wearing nametags

was mandatory. If an employee reported without the nametag, a

replacement could be purchased on the shift for $2.00, or the

employee could borrow one by tendering his or her car keys or a

$2.00 deposit to ensure the tag's return at the end of the shift.


On November 23 the claimant's supervisor asked her if she

had her nametag. She did not answer him. He asked her again.

She responded, "I'm not putting on that nametag, I'm not paying

no $2.00, and I'm not leaving any deposit." The supervisor then

brought her a nametag and she put it on. She did not leave a

deposit. This incident took place in the bar or restaurant of

the establishment.


The claimant was later directed by the bar manager to go

home, because business was slow. She clocked out and took her

"caddy" to her supervisor to cash out and sign her timecard. She

was not off shift until her timecard was signed. The normal

procedure was to remain on the clock until cashing out and having

the timecard signed.


The supervisor told the claimant he wanted her to sign a

written warning about the nametag incident. He had a "write up"

sheet on his desk, but he had not drafted the warning. The

claimant became angry. She told him, "You stay out of my f------- face and I'll stay out of your f------ face." The supervisor

responded, "I'll get in your f------ face any time I want to."

She said, "I'm not signing any g-- d--- written warning."


The supervisor told her to remain in his office while he got

another manager to witness the fact that she would not sign.

Instead, she got up to leave. He told her if she left she would

be fired. She said, "Fine," and left. The supervisor told her

she was fired as she went out the door.

LAW

AS 23.20.379 provides in part as follows:


(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker's last suitable work voluntarily without good cause; or


(2) was discharged for misconduct connected with the insured worker's work…

8 AAC 85.095 provides in part as follows:


(d) Under AS 23.20.379(a) (2) , misconduct connected with work is any willful violation of the standards of behavior which an employer has the right to expect of an employee. An act that constitutes a willful disregard of an employer's interest or recurring negligence which demonstrates wrongful intent is misconduct. Isolated instances of poor judgment, good faith errors, unavoidable accidents, or mere inefficiency resulting from lack of job skills or experience are not misconduct for the purpose of denying benefits under AS 23.20.379.

CONCLUSION


Generally, a refusal to work as directed constitutes

insubordination. The Department has consistently held that an

employer has the right to expect that reasonable orders will be

obeyed. A worker who places himself or herself in opposition to

the employer's best interests by opposing reasonable directives

or work assignments commits misconduct connected with the work.

In re Bartlett, Dec. No. 87H-UI-010, February 6, 1987. In re

Douglas, Dec. No.9029364, August 9, 1991.


We must decide in this case whether the claimant's behavior

was part of the normal workplace give and take, or rose to the

level of insubordination. A single act of insubordination may

constitute misconduct if it is serious enough. Reprimands or

warnings are necessary in most cases, however, to make certain

the worker was aware that the conduct was unsatisfactory. It is

assumed that disobedience, insolence, and negation of authority

injure the employer's interests. No additional evidence showing

actual harm is necessary.


First, the claimant had been warned about being

argumentative and insubordinate, so a single act of

insubordination could constitute misconduct. She was clearly

insubordinate on her last shift when she refused to answer her

supervisor, refused initially to wear the nametag, and then

unwillingly wore it and did not comply with the deposit policy.

The nametag was a small part of her uniform, but there was

nothing unreasonable about the requirement. She was also

insubordinate when she told her supervisor to "stay out of her

face" and walked out of the disciplinary meeting. Her behavior

went beyond participation in a mere dispute. It constituted a

refusal to accept the employer's authority. She was therefore

discharged for misconduct connected with the work.

DECISION


The Tribunal decision is AFFIRMED.

APPEAL RIGHTS


Further appeal may be had from this decision by filing a

notice of appeal in Superior Court for the State of Alaska within

30 days from the date of mailing of this decision as provided in

AS 23.20.445, AS 44.62.560-570, and the Rules of Appellate

Procedure of the State of Alaska. Unless an appeal is filed

within the said 30-day period, this decision is final.

Dated and Mailed in Juneau, Alaska on June 30, 1992.
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